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POLITICS ACROSS BORDERS: NONINTERVENTION 
AND NONFORCIBLE INFLUENCE 
OVER DOMESTIC AFFAIRS 


By Lori Fisler Damrosch* 


It is time for a fresh look at the norm of nonintervention in domestic 
affairs, as applied to nonforcible efforts to influence another state’s internal 
politics. The existence of such a norm is widely proclaimed, and it is com- 
monly assumed to bea legal obligation rather than a mere practice of comity 
or aspirational objective.’ For governments, scholars and international 
organs alike, the “rule” against interference in internal politics seems to be 
an article of faith;? but despite the frequency of its incantation in interna- 
tional discourse, how the norm applies to nonforcible conduct is inade- 
quately understood. 

This article considers the norm of nonintervention in relation to nonfor- 
cible support for political movements, political parties or political candidates 
in other states, focusing on two concrete problems of current concern. The 
first is transnational campaign funding: does a state violate international law 
when it sends money to influence a political contest in another state? The 
second is economic leverage applied for political purposes: does interna- 


* Associate Professor, Columbia University School of Law. The author gratefully acknowl- 
edges the grants made by the Columbia Law School Class of 1932 Fund and the John D. and 
Catherine T. MacArthur Foundation Faculty Research Program in supporting the research for 
this article. Oscar Schachter, Louis Henkin, Richard N. Gardner, Gerard E. Lynch, Peter L. 
Strauss and David Damrosch generously commented on a draft of the manuscript. Several 
visiting professors and foreign students at Columbia Law School, and other persons knowl- 
edgeable about foreign electoral systems, provided suggestions for identifying and under- 
standing the foreign legal material in part II.C, but they bear no responsibility for any errors 
the author may have made in describing foreign law. Pamela Case, Karen Murphy and Anna D. 
Tapay provided valuable research assistance. 

1 In its recent Judgment on the Merits in the Nicaragua case, the International Court of 
Justice found that United States activities in support of Nicaraguan counterrevolutionaries 
violated a legally binding prohibition on intervention in domestic affairs. Military and Para- 
military Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 ICJ Rep. 14, 123-27, 
146 (Judgment of June 27). One judge even suggested that the norm should enjoy jus cogens 
status. Id. at 199-200 (Sette-Camara, J., sep. op.). Although the focus of the case was the use of 
force, the Judgment also deals with certain nonforcible activities that Nicaragua claimed to be 
violations of the nonintervention norm. See text at note 144 infra. 

2 See, eg, T. NARDIN, LAW, MORALITY, AND THE RELATIONS OF STATES 269-70 (1983) 
(duty of nonintervention is one of “certain principles of customary international law that are so 
basic that it makes sense to say that they reflect the requirements of society in the circumstances 
of international relations”). See also J. RAWLS, A THEORY OF JUSTICE 378-79 (1971) (princi- 
ples of justice among nations include “the right of a people to settle its own affairs without the 
intervention of foreign powers’); Falk, Comments, 69 ASIL Proc. 192, 196-97 (1975) (“For 
the most fundamental postulate underlying the state system is the notion that one does not try 
to control political developments in foreign societies’’). 
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tional law prohibit states from implementing policies affecting trade, aid or 
other economic relations, where their objective is to affect the outcome of 
another state’s internal political process? 

A conception of the norm that would prohibit these forms of nonforcible 
involvement in domestic politics is problematic, because state practice di- 
verges markedly from it. The two superpowers compete for influence in the 
Third World by using these techniques to promote the political fortunes of 
forces that they believe will be sympathetic to their respective interests and 
ideologies. Thus, the Soviet Union supports Marxist-Leninist and other 
political parties in various parts of the globe, while the United States works 
through overt and covert means to aid political groups that it believes to be 
prodemocratic in their values and pro-West in orientation. Both super- 
powers also use economic leverage to affect local politics in Central Amer- 
ica, southern Africa and elsewhere. But the superpowers are hardly the only 
states that attempt to exert transnational political influence. For reasons of 
geography, history or national security, small and middle-sized countries 
often maintain an intense interest in other states’ domestic politics. Some of 
the very states that have been objects of superpower attention are them- 
selves trying to influence political developments beyond their borders, both 
in their own regions and half a world away. Indeed, small states have occa- 
sionally tried to assist the election and reelection campaigns of favored 
candidates in the United States and other major democracies.* Among 
larger powers, Western European countries not only have been involved in 
the political affairs of their former colonies, but also have assisted political 
parties struggling for survival or striving for ascendancy in sister European 
states.* Patterns of transnational political influence cut across every ideolog- 
ical, economic and regional grouping of states. 

These patterns demonstrate a rather serious gap between what a broad 
view of the nonintervention norm would require and what states actually 
do. The attempt to prove the content of a presumed rule of nonintervention 
by testing tentative hypotheses against states’ known behavior turns out to 
be as difficult as trying to confirm theories about New York City’s jaywalk- 
ing laws by observing pedestrian traffic patterns in midtown Manhattan. 
What does it mean that the “rule,” if that is the proper term, seems to be 
breached with disturbing frequency? 

Of course, the fact of some deviation from a norm does not necessarily 
destroy its legally binding character,’ but a persistent pattern of conduct 


5 For examples, see text at notes 47—48 and 81-92 infra. 

4 For examples, see text at notes 45-46, 51-53 and 68 infra. 

5 The most prominent (and controversial) example of this proposition concerns the prohibi- 
tion against the use or threat of force in international relations. Despite numerous breaches of 
the peace since the end of World War II, most international lawyers continue to believe that 
the prohibition retains its legally binding character. As proof of the continuing validity of the 
rule, scholars assert that most states comply with it most of the time, that states attempt to 
justify and explain their conduct in terms consistent with the rule and with generally acknowl- 
edged exceptions to it (such as self-defense), that states condemn the behavior of violators of 
the rule in legal terms, and that the international community makes efforts to impose sanctions 
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inconsistent with the norm would undermine at least to some extent the 
hypothesis that states consider themselves under a legal obligation to comply 
with it. The presence of some deviation would be less troublesome if other 
states could be shown to be protesting and imposing sanctions, but, again, 
the evidence is ambiguous: although verbal protests against interference are 
common enough, the protesters are often engaging in similar behavior 
themselves, and there is little indication of efforts to respond to violations 
with sanctions or demands for redress. This article will explore some of the 
apparent discrepancies between the putative norm and the actual practice of 
states and will probe their potential legal significance.® 

Most of the scholarly literature on intervention in internal affairs has 
focused on forcible forms of influence.’ Indeed, the prevailing viewpoint 
until well into the 20th century was that the international legal concept of 
intervention concerned itself only with the use or threat of force against 
another state and not with lesser techniques.* Debate continues to swirl 





on violators even though those sanctions are not always effective. See, e.g., L. HENKIN, How 
NATIONS BEHAVE: LAW AND FOREIGN POLICY 138-39, 146-53 (2d ed. 1979); Schachter, in 
Defense of International Rules on the Use of Force, 53 U. Cui. L. Rev. 113, 128-31 (1986); 
Schachter, The Right of States to Use Armed Force, 82 Micn. L. Rev. 1620, 1623-24 (1984) 
{hereinafter The Right of States]. But see Rostow, Disputes Involving the Inherent Right of Self-De- 
Jense, in THE INTERNATIONAL COURT OF JUSTICE AT A CROSSROADS 264, 270 (L. Damrosch 
ed. 1987), 

ë In the Nicaragua case, the Court asserted the existence of “established and substantial 
practice” in support of the principle of nonintervention and concluded that recent instances of 
conduct prima facie inconsistent with the principle of nonintervention did not change the legal 
character of the principle or its content. In the Court’s view, the intervening states had not 
asserted a legal justification for their conduct, nor had other states agreed in principle on any 
change in the norm. 1986 ICJ Rep. at 106, 108-09. Judge Ago’s separate opinion indicated 
surprise at the Court’s assurance in finding the requisite degree of practice. Id. at 184 n.1. 
Judge Schwebel’s dissent contended that state practice could at most support a formulation of 
the rule “much narrower” than that applied by the Court. Id. at 305. 

For the argument that the Court improperly disregarded the role of state practice in its 
treatment of the nonintervention norm, see D'Amato, Trashing Customary International Law, 81 
AJIL 101 (1987). 

7 See, e.g., L. HENKIN, supra note 5, at 18 n.*, 153-62; M. WALZER, JUST AND UNJUST WARS 
(1977); INTERVENTION IN WORLD POLirtics (H. Bull ed. 1984); F. TESÓN, HUMANITARIAN 
INTERVENTION: AN INQUIRY INTO LAW AND MORALITY (1988) (with detailed bibliography); 
and other authorities cited in note 5 supra and note 9 infra. 

8 Tomislav Mitrović, in his essay Non-Intervention in the Internal Affairs of States, in PRINCIPLES 
OF INTERNATIONAL LAW CONCERNING FRIENDLY RELATIONS AND COOPERATION 219 (M. 
Sahovié ed. 1972), traces the evolution of two different conceptions of intervention in interna- 
tional law. Under the narrow view, which began to crystallize with Vattel’s first usage of the 
term in 1758, “intervention” consisted of dictatorial interference involving elements of force. 
Among the scholars espousing such a conception were Bluntschli, von Martens, Rivier, Op- 
penheim, Brierly, Hyde, Siebert, Rousseau, Dupuy, Delbez, Mosler, Menzel and Verdross. A 
broader view took hold in the 20th century and extended the concept of intervention to 
nonforcible techniques, including (depending on the context) refusal of recognition, economic 
and financial pressure, propaganda and infiltration. Mitrović identifies Jessup, Friedmann, von 
Glahn, Cavaré, Berber, Wengler and Dahm with the broader conception of intervention. Id. at 
223-36. 
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around the legality of outside assistance to armed insurgencies,’ and the 
recent decision of the International Court of Justice condemning the United 
States for aiding the contra forces in their armed opposition to the Nicara- 
guan Government has stirred, rather than stilled, the controversy.’° By 
comparison, nonforcible political influence merits far more scholarly atten- 
tion than it has heretofore received.'' As traditional methods of forcible 
intervention wane in their attractiveness (because of increased dangers as 
well as legal condemnation), states will find it expedient to resort to nonfor- 
cible methods for promoting political change in other states where they 
believe they have interests at stake. Since the use of nonforcible techniques 
of influence is likely to grow rather than diminish, it becomes all the more 
important to examine their legality. 

The dividing line between forcible influence and the nonforcible influ- 
ence that is the subject of this article is not always clear.'? In many recent 
instances, the two have gone hand in hand, as covert paramilitary operations 
have supplemented the influencing state’s political programs, or vice versa. 
U.S. covert assistance to the Nicaraguan opposition and to forces in Angola 
and elsewhere has had both paramilitary and political components.’® In the 
Dominican Republic and Grenada, an overt military operation was followed 
by intensive attention to fostering political institutions modeled on those of 
the influencing state. Furthermore, even where the influencing state’s prin- 
cipal involvement is political rather than military or paramilitary, the recipi- 
ent might itself be engaged in armed insurgency, terrorism or preparations 
for a violent coup (or if the recipient is a government, it might be relying on 
its military forces to repress political opposition). In such cases, funds in- 
tended for political purposes might be diverted to the recipient’s own mili- 
tary or paramilitary programs, or at least might enable the recipient to 
allocate more of its own resources to such programs.'* Moreover, regardless 


° See, e.g., Reisman, Coercion and Self-Determination: Construing Charter Article 2(4), 78 AJIL 
642 (1984); Schachter, The Legality of Pro-Demacratic Intervention, 78 AJIL 645 (1984); Cutler, 
The Right to Intervene, 64 FOREIGN AFF. 96 (1985); and other articles cited in notes 5 and 7 
supra. 

1° For conflicting views on the Court's decision, see generally Appraisals of the ICJ’s Decision: 
Nicaragua v. United States (Merits), 81 AJIL 77 (1987). 

11 As to covert action, this article is concerned with what the U.S. intelligence community 
calls “political action programs” or “‘political operations” rather than paramilitary activities. 
Experts estimate that about one-third of all covert actions in the postwar period have been 
political operations. See G. TREVERTON, COVERT ACTION: THE LIMITS OF INTERVENTION IN 
THE PosTWAR WORLD 13, 265 n.3 (1987). 

12 For a discussion of the difficulties in distinguishing between nonforcible and forcible forms 
of influence, see generally id. at 9, 17, 136-43, 175. f 

13 See generally SENATE SELECT COMM. TO STUDY GOVERNMENTAL OPERATIONS WITH 
RESPECT TO INTELLIGENCE ACTIVITIES, FINAL REPORT [hereinafter CHURCH Comm. RE- 
PORT], S. REP. No. 755, 94th Cong., 2d Sess., BK. 1, FOREIGN AND MILITARY INTELLIGENCE 
151-52 (1976); G. TREVERTON, supra note 11, at 17-25; CIA Gave Political Aid to Contras, 
Wash. Post, Apr. 14, 1986, at A20, col. 1. 

14 Some revolutionary or insurgent movements have both military and political arms (for 
example, the Irish Republican Army and its political counterpart, Sinn Fein). It has been 
estimated that the African National Congress’s annual budget of about $100 million is divided 
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of the initial or ultimate objectives of the influencing state, its nonmilitary - 
support might wittingly or unwittingly increase the likelihood that an 
indigenous insurgency or military coup will succeed (or fail). For example, 
despite the Nixon administration’s denials of direct involvement in the 
Chilean coup that overthrew President Salvador Allende and installed Gen- 
eral Augusto Pinochet, the admitted long-term involvement of the United 
States in anti-Allende political programs undoubtedly contributed to the 
climate in which the coup could succeed.’* 

Notwithstanding these difficulties of definition and line drawing, forcible 
and nonforcible forms of influence are sufficiently different to warrant 
separate legal treatment. Forcible activities, of course, must be judged 
against Article 2(4) of the United Nations Charter, which enjoins states to 
“refrain in their international relations from the threat or use of force against 
the . . . political independence” of other states. In contrast, nonforcible 
actions are not directly regulated by Article 2(4), although its concept of 
“political independence” is relevant to the nonintervention norm. From 
time to time in the pages below, analogies will be drawn to legal principles 
involving the use of force, in order to illuminate issues of nonforcible politi- 
cal influence. In each such instance, it is important not to lose sight of the 
significant differences between force and nonforce and to bear in mind that 
our focus is on the latter. 

This article contends that there is a legally binding norm of noninterven- 
tion that reaches certain kinds of nonforcible political influence, but that the 
conduct it regulates is not as broad as is often assumed. Because states have 
tolerated and, indeed, encouraged certain transboundary political activity, 
international law cannot be said to prohibit all the kinds of external involve- 
ment in internal political affairs that are the subject of this article. On the 
other hand, the position that interference in internal affairs is unlawful only 
if it entails the use or threat of force is too narrowly framed since the 
international community does treat certain nonforcible forms of interven- 
tion as legally impermissible. The traditional formulation of intervention as 
“dictatorial interference” resulting in the “subordination of the will” of one 
sovereign to that of another is also unsatisfactory,’® because some subtle 
techniques of political influence may be as effective as cruder forms of 
domination and because the metaphoric abstraction of the “sovereign will” 
of the target state tends to confuse rather than assist analysis. 





about equally between military and political operations and that most of the ANC’s funds come 
from foreign governments, including the Soviet Union, East Germany, Czechoslovakia, Swe- 
den and Norway. See South Africa’s Curbs Harden Rebels, N.Y. Times, June 7, 1988, at A8, col. 1. 

15 See generally G. TREVERTON, supra note 11, at 124-43. 

‘6 The “dictatorial interference” formulation comes from Oppenheim. See 1 L. OPPENHEIM, 
INTERNATIONAL Law §134 (H. Lauterpacht 8th ed. 1955). It has also been used by various 
other scholars. See, e.g., authorities cited in A. THOMAS & A. J. THOMAS, JR., NON-INTERVEN- 
TION: THE LAW AND ITs IMPORT IN THE AMERICAS 67-68 (1956); see also E. STOWELL, 
INTERVENTION IN INTERNATIONAL LAW (1921); Bull (ed.), supra note 7. In the Nicaragua 
case, Judge Schwebel’s dissent took the position that the Court had erred in applying a nonin- 
tervention rule broader than the “dictatorial interference” standard. 1986 IC] Rep. at 305. 
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The nonintervention norm must be reformulated to deal with the catego- 
ries of political activity that the international legal system of today treats as 
unacceptable. The methodology for this reformulation must take account of 
both practice and principle—that is, what states actually do, how other: 
states react to those actions, and the elements of legal principle that moti- 
vate both actions and reactions. Prominent among those elements are prin- 
ciples of international human rights law that ensure rights of political partic- 
ipation to the people of every state. Under the reformulated norm, actions 
by one state that deny the people of another the opportunity to exercise free 
political choice violate an international legal obligation, even though, re- 
grettably, states sometimes violate even this narrower standard. 

Part I of this article introduces the themes of principle and practice that 
will recur throughout, by examining the texts that enunciate a norm of 
intervention as a principle of international law. As the factual predicate for 
evaluating states’ behavior in normative terms, parts II and III then explore 
two different aspects of state practice from the points of view both of states 
that attempt to influence other states’ domestic politics and of parties that 
react to such attempts. Part II concentrates on funding for political cam- 
paigns that comes from foreign governments or their surrogates; part III 
looks at affirmative and negative techniques of economic leverage to affect 
another state’s internal politics, including government-to-government aid 
and economic sanctions. The techniques discussed in parts II and III are 
illustrative of a whole range of nonforcible means that states use to affect 
other states’ domestic politics. Lobbying, propaganda, direct satellite 
broadcasting, activities of diplomats and decisions on recognition of states 
or governments are among the many other available techniques. As one 
cannot possibly do justice in an article-length work to the specialized sub- 
literatures dealing with the peculiarities of each of these, I have chosen for 
attention two techniques that seem to be of particular interest in light of 
contemporary events and that vividly illustrate the problem of the apparent 
gap between principle and practice. 

Against the background of state practice developed in parts H and IH, 
part IV returns to the element of principle and elaborates a normative 
framework for evaluating transnational political influence. This framework 
locates the nonintervention norm at the intersection of the human rights 
values and state system values of the international legal order. Part IV 
maintains that under certain conditions, the two kinds of nonforcible politi- 
cal influence discussed in this article have the potential both for enhancing 
internationally protected human rights and for promoting constructive, 
nonviolent relations between states. Part IV concludes, however, that a state 
violates the nonintervention norm when its nonforcible political activities 
prevent the people of another state from exercising the political rights and 
freedoms that form part of the evolving body of international human 
rights law. 


1. THE NONINTERVENTION NORM AS A TEXTUAL PRINCIPLE 


The norm of nonintervention has a long and noble textual foundation. It 
has found expression in numerous international instruments, including uni- 
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versal, regional and bilateral documents. Through formally binding treaties 
as well as declarations and resolutions of international organizations and 
conferences, states have evidenced the view that nonforcible as well as 
forcible intervention is prohibited. A convenient starting point is the 1933 
Montevideo Convention on the Rights and Duties of States, which succinctly 
provides: “No state has the right to intervene in the internal or external 
affairs of another.”?” Many of the other important instruments of the inter- 
American legal system have reemphasized the norm, as exemplified by the 
following provision of the Charter of the Organization of American States: 


No State or group of States has the right to intervene, directly or 
indirectly, for any reason whatever, in the internal or external affairs of 
any other State. The foregoing principle prohibits not only armed force 
but also any other form of interference or attempted threat against the 
personality of the State or against its political, economic, and cultural 
elements.’® 


The Latin American states are specially sensitive to the concept of nonin- 
tervention, in view of painful episodes in many of their histories, and are 
justifiably proud of their contribution to the legal formulation of the norm. 
- But the norm has also been enthusiastically endorsed by other groups of 
states and in other regions, including in Europe,'® Africa and Asia,” and by 
the Warsaw Pact states.” 


17 Dec. 26, 1933, 49 Stat. 3097, TS No. 881, 165 LNTS 19, Art. 8. 

1e Apr. 30, 1948, 2 UST 2394, TIAS No. 2361, 119 UNTS 3, Art. 18; see also Art. 19 (on 
“coercive measures of an economic or political character”). Other inter-American documents 
embodying the nonintervention norm are described and cited in A. THOMAS & A. J. THOMAS, 
supra note 16, at 62-64. 

19 Conference on Security and Co-operation in Europe, Final Act (Helsinki Accord), Aug. 1, 
1975, 73 DEP’T ST. BULL. 323 (1975), reprinted in 14 ILM 1292 (1975), provides in Principle 
VI (Non-Intervention in Internal Affairs) that the participating states “will refrain from any 
intervention, direct or indirect, individual or collective, in the internal or external affairs 
falling within the domestic jurisdiction of another participating State, regardless of their mu- 
tual relations.” The succeeding paragraphs prohibit not only armed intervention or threats 
thereof, but also ‘‘any other act of military, or of political, economic or other coercion,” 
including “subversive or other activities directed towards the violent overthrow” of a state’s 
government. 

20 See, e.g., ORGANIZATION OF AFRICAN UNITY, CHARTER, May 25, 1963, 2 ILM 766 
(1963), Art. III (“non-interference in the internal affairs of States”); Pact of the League of 
Arab States, Mar. 22, 1945, 70 UNTS 237, Art. 8 (each member “shall respect the form of 
government obtaining in the other States of the League. . . and shall pledge itself not to take 
any action tending to change that form”). ; 

The principle of mutual noninterference in internal affairs is one of the “Five Principles of 
Peaceful Coexistence” espoused by the People’s Republic of China and embodied in, among 
other instruments, the Sino-Indian Trade Agreement of 1954. See J. COHEN & H. CHIU, 
PEOPLE'S CHINA AND INTERNATIONAL LAw 156-201 (1971); Kim, The Development of Interna- 
tional Law in Post-Mao China: Change and Continuity, 1 J. CHINESE L. 117, 148-57 (1987). 

2! Treaty of Friendship, Co-operation and Mutual Assistance (Warsaw Pact), May 14, 1955, 
219 UNTS 3, Art. 8 (“principles of respect for each other's independence and sovereignty and 
of non-intervention in each other’s domestic affairs”). For references to nonintervention pro- 
visions in other bilateral and multilateral treaties entered into by socialist countries with each 
other and with capitalist countries, see Mitrović, supra note 8, at 255. 
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The United Nations Charter did not adopt the formulation of the Mon- 
tevideo Convention or other early instruments. Its prohibition in Article 
2(7)*? against intervention in domestic jurisdiction is addressed to the 
United Nations Organization rather than to states, but this fact should not 
be taken to mean that the framers of the Charter intended to legitimize 
intervention by states. On the contrary, several key principles of the Charter 
reflect implicit rights of states to be free from intervention on the part of 
other states and correlative duties to refrain from intervention. Among the 
Charter provisions that imply a nonintervention norm are Articles 1(2) and 
55, which affirm the “principle of equal rights and self-determination of 
peoples”; Article 2(1), which provides that ‘‘[t]he Organization is based on 
the principle of the sovereign equality of all its Members”; and Article 2(4), 
which requires states to “refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence 
of any State.””?? 

The UN General Assembly has taken steps to flesh out the implicit 
Charter norm of nonintervention, in several important declarations 
adopted by consensus, beginning in 1965 with the Declaration on the Inad- 
missibility of Intervention in the Domestic Affairs of States and the Protec- 
tion of Their Independence and Sovereignty (Declaration on Interven- 
tion).*4 Principles of nonintervention, in terms substantially similar to the 
1965 Declaration on Intervention, were embodied in the 1970 Declaration 
on Principles of International Law concerning Friendly Relations and Co- 
operation among States in Accordance with the Charter of the United 
Nations (Friendly Relations Declaration).”® At least in the Friendly Rela- 
tions Declaration, the participating states acted with the purpose of giving 
expression to principles of a legal character,”° and several of its operative 
provisions, including those on nonintervention, purport to define “viola- 
tions of international law” in specific terms. In recognition of this manifest 


*2 “Nothing contained in the present Charter shall authorize the United Nations to inter- 
vene in matters which are essentially within the domestic jurisdiction of any state. . ..” 

23 Emphasis added. For discussion of these principles and their application to nonforcible 
activities, see text at notes 145-57 infra. See generally H. KELSEN, THE LAW OF THE UNITED 
NATIONS 770 (1950) (“An obligation of the Members to refrain from intervention in domestic 
matters of other states is not expressly stipulated by the Charter but is implied in the obligation 
established by Article 2, paragraph 4”). But see Hoffman, The Problem of Intervention, in Bull 
(ed.), supra note 7, at 21. 

24 GA Res. 2131 (XX) (Dec. 21, 1965); see also GA Res. 2225 (XXI) (Dec. 19, 1966). 

25 GA Res. 2625 (XXV) (Oct. 24, 1970). Other General Assembly resolutions also enunciate 
a nonintervention concept. Two of the best known are the Charter of Economic Rights and 
Duties of States, GA Res. 3281 (XXIX) (Dec. 12, 1974), ch. I(d) and ch. II, Art. 1; and the 
Declaration on the Establishment of a New International Economic Order, GA Res. 3201 
(S-VI) (May 1, 1974), para. 4. 

?6 In contrast, a number of countries took the view that the 1965 Declaration on Interven- 
tion represented a political, rather than a legal, act. In its Judgment in the Nicaragua case, the 
International Court of Justice concluded that even though the United States had considered 
the Declaration on Intervention to be only a statement of political intention, the United States 
had made no disclaimer of the legal effect of the Friendly Relations Declaration. 1986 ICJ Rep. 
at 107; see also id. at 133. 
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lawmaking intent, the Friendly Relations Declaration has been aptly de- 
scribed as an authoritative interpretation of the UN Charter.”’ 

The Declaration on Intervention and the Friendly Relations Declaration 
are sufficiently similar in their operative paragraphs on nonintervention to 
be discussed together. Among the most important passages are the follow- 
ing: 

No State or group of States has the right to intervene, directly or 
indirectly, for any reason whatever, in the internal or external affairs of 
any other State. Consequently, armed intervention and all other forms 
of interference or attempted threats against the personality of the State 
or against its political, economic and cultural elements, are [con- 
demned] in violation of international law. 


No State may use or encourage the use of economic, political or any 
other type of measures to coerce another State in order to obtain from 
it the subordination of the exercise of its sovereign rights [or] and to 
secure from it advantages of any kind. Also, no State shall organize, 
assist, foment, finance, incite or tolerate subversive, terrorist or armed 
activities directed towards the violent overthrow of the régime of an- 
other State, or interfere in civil strife in another State. 


The use of force to deprive peoples of their national identity consti- 
tutes a violation of their inalienable rights and of the principle of non- 
intervention. 


Every State has an inalienable right to choose its political, economic, 
social and cultural systems, without interference in any form by another 
State.”* 


Despite the emphatic language—“‘for any reason whatever,” “all other 
forms of interference,” “any other type of measures,” “advantages of any 
kind,” “without interference in any form,” and so on—the terms in the two 
declarations are hardly self-defining. Unless we know what the terms “‘in- 
tervention” and “interference” mean, we cannot hope to make much sense 
out of phrases like “interference in any form.” The interpretational difficul- 
ties of giving effect to words like “in any form” are compounded by the 
relatively restricted catalog of examples in the text, such as “subversive, 
terrorist, or armed activities directed towards the violent overthrow of the 
régime of another State,” which any lawyer acquainted with the maxim 


29 oe 


27 See Schachter, International Law in Theory and Practice, 178 RECUEIL DES Cours 113, 361 
n.189 (1982 V}; Sahovié, supra note 8, at 47—49; Rosenstock, The Declaration of Principles of 
International Law concerning Friendly Relations: A Survey, 65 AJIL 713 (1971). In addition to its 
relevance as an aid to the interpretation of that treaty, the Friendly Relations Declaration may 
also serve as evidence of opinio juris with respect to the customary law norm of nonintervention. 

28 The brackets and underlining indicate the changes made from the Declaration on Inter- 
vention in the drafting of the Friendly Relations Declaration. The major substantive change is 
the shift from ‘‘condemning” intervention in the Declaration on Intervention to declaring it 
“in violation of international law” in the Friendly Relations Declaration. The addition in the 
first line of the phrase “or group of States” is a drafting change only, since the Declaration on 
Intervention also rules out collective intervention by defining the term “States” to cover “both 
individual States and groups of States.” 
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expressio unius est exclusio alterius could cleverly manipulate. The drafters’ 
dilemma is apparent: in a phrase like “armed intervention and all other 
forms of interference,” we see an unresolved tension between the desire to 
find some sort of limiting principle and the reluctance to adopt one that 
might be too limiting. 

One needs only to read the records of the Special Committee on Friendly 
Relations, which was established by the General Assembly to elaborate the 
nonintervention and other principles,” and of the First (Political and Secu- 
rity) and Sixth (Legal) Committees, where the special committee’s work was 
debated,*° to understand that the formulations in the declarations attempt 
to cover over the deep divisions among the participants about what the 
declarations should be doing. In the mid-1960s when the declarations were 
in preparation, it was natural that delegates from adversary blocs would use 
the occasion of an exercise on intervention to trade charges and counter- 
charges about blame for the ongoing conflict in Vietnam.* In addition to 
such intractable issues as the legality of support for national liberation move- 
ments, the participating states had little shared notion of what sorts of 
nonforcible conduct would fall under the proscriptions in the declarations. 
Clearly, the words “armed intervention and all other forms of interference” 
imply an intent to reach at least some kinds of nonforcible activities, but 
exactly what kinds eluded agreement. 

As regards the subject of this article—nonforcible support for political 
candidates, parties and movements—the text neither clearly permits nor 
clearly prohibits it, and the travaux préparatoires suggest that the delegates 
disagreed profoundly over whether these relatively common activities 
would fall within the scope of the declarations. Several Western states of- 
fered a proposal concerning the “generally recognized freedom of States to 
seek to influence the policies and actions of other States, in accordance with 
international law and settled international practice.’** This proposal was 
not accepted, at least in part because delegates from states that saw them- 
selves as historical victims of “settled international practice” did not want to 
legitimize it. Their view is reflected in the following excerpt from a report 
of the special committee: 


One representative thought that the idea of “interference”, though 
included in the broader idea of “intervention”, probably covered acts 
that were far less serious than armed intervention or subversion, and 
would include, for example, . . . acts of lesser gravity than those 


23 The committee, whose full name was Special Committee on Principles of International 
Law concerning Friendly Relations and Co-operation among States, was created by GA Res. 
1966 (XVIII) (Dec. 16, 1963). See also GA Res. 1815 (XVII) (Dec. 18, 1962). 

_*° Important records of the work of these committees, including detailed reports of the 
committees’ discussions on the subject of intervention, can be found in UN Docs. A/5671 
(1963), A/5746 (1964), A/6165 (1965), A/6220 (1965), A/5230 (1966), A/6547 (1966), 
A/6598 (1966), A/6799 (1967), A/6955 (1967) and A/8018 (1970). 

5! For an acrimonious example, see 21 UN GAOR (1499th plen. mtg.) at 26-28, UN Doc. 
A/PV.1499 (1966). . 

32 See Report of the Special Committee, UN Doc. A/6230, at 148-50 (1966). 
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directed towards the violent overthrow of the host government, such 
as foreign financing of political parties. Another representative refer- 
red in this connexion to foreign assistance to build up the political image 
of some personality in a State, without necessarily aiming at civil strife.” 


But the special committee did not resolve the issues in favor of this position 
any more than it did in favor of the Western delegates’ proposal. Accord- 
ingly, the texts that the General Assembly approved represent compromise 
formulations that are open to multiple interpretations. 

Among other texts,** several are worthy of note in light of current events. 
In 1981, as part of the Algiers Accords that ended the Iran hostage crisis, 
the United States pledged that it would not intervene in Iran’s internal 
affairs.” The insistence of Iran on this point echoes the position it took in 
refusing to appear before the International Court of Justice in the suit 
brought by the United States concerning the hostages: in a telegram to the 
Court, Iran had argued that the hostage question was “marginal and sec- 
ondary” as compared to “more than 25 years of continual interference by 
the United States in the internal affairs of Iran.’°° Yet despite the U.S. 
affirmation in 1981 of an obligation not to interfere in Iran’s internal 
politics, in 1985-1986 the United States was involved in a covert plan to 
strengthen the influence of “moderate” factions within Iran’s ruling circles 
in anticipation of an eventual succession struggle.*” In another recent devel- 


33 See Report of the Special Committee, UN Doc. A/6799, at 161 (1967) (emphasis added). 

34 Several other important texts also embody a nonintervention concept. Most notably, the 
Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 UST 3227, TIAS No. 7502, 
500 UNTS 95, Art. 41(1), and the Vienna Convention on Consular Relations, Apr. 24, 1963, 
21 UST 77, TIAS No. 6820, 596 UNTS 261, Art. 55(1), both provide in essentially similar 
terms that persons enjoying diplomatic or consular privileges and immunities “have a duty not 
to interfere in the internal affairs” of the receiving state. The travaux préparatoires of these two 
Conventions are rather clearer than those of the two General Assembly declarations in specify- 
ing that involvement in political campaigns is the type of activity comprehended by this prohibi- 
tion. The commentary of the International Law Commission on the draft provision in the 
Diplomatic Relations Convention specifically mentions political campaigns, and the concept 
was apparently not controversial. [1958] 1 Y.B. INT’L L. Comm’n 250, UN Doc. A/CN.4/ 
SER.A/1958; 2 id. at 104, UN Doc. A/CN.4/SER.A/1958/Add.1. In the drafting of the 
Consular Relations Convention, virtually the only debate regarding the applicability of this 
provision to political conduct concerned the rights of honorary consuls who are nationals of the 
receiving state. [1960] 1 id. at 109-10, UN Doc. A/CN.4/SER.A/1960, Legal commentators 
agree that involvement by diplomats or consuls in local electoral politics is illegitimate and that 
any person engaging in such activity risks being declared persona non grata. See E. SATOW, 
GUIDE TO DIPLOMATIC PRACTICE, sec. 15.32 (Gore-Booth 5th ed. 1979); B. SEN, A DIPLO- 
MAT’S HANDBOOK OF INTERNATIONAL LAW AND PRACTICE 75-79 (1979); E. DENZA, DIPLO- 
MATIC LAW 265-66 (1976); 1 L. OPPENHEIM, supra note 16, §383. 

35 Declaration of the Government of the Democratic and Popular Republic of Algeria, DEP’T 
ST. BULL., No. 2047, February 198], at 1, 2, reprinted in 75 AJIL 418, 418 (1981) (“The 
United States pledges that it is and from now on will be the policy of the United States not to 
intervene, directly or indirectly, politically or militarily, in Iran’s internal affairs”) (emphasis 
added). 

56 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 IC] Rep. 3, 8 
(Judgment of May 24). 

37 See generally PRESIDENT'S SPECIAL REVIEW BOARD, THE TOWER COMMISSION REPORT 
(1987). 
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opment, in mid-1987, five Central American Presidents signed an agree- 
ment in which, among other things, they affirmed “‘the right of all nations to 
determine freely and without outside interference of any kind their eco- 
nomic, political, and social models.’’** Without recognition of any irony, the 
same document contains the signatories’ undertakings to establish specific 
political institutions, including ‘‘total pluralism of political parties,” and to 
submit to international verification of compliance. As a final example, the 
accords signed in April of 1988 by Afghanistan and Pakistan, and guaran- 
teed by the United States and the Soviet Union, contain more than a dozen 
references to the principles of noninterference and nonintervention in in- 
ternal affairs,°° including elaborate undertakings to refrain from nonforci- . 
ble as well as forcible intervention.*° 

We now turn to the examination of state practice, taking up first the 
question of transnational funding of political campaigns. To be able to 
analyze the legality of one state’s involvement in ancther’s domestic politics, 
we need a vocabulary that will allow us to describe the conduct without 
prejudging its legal consequences. Typically, foreign intervention in do- 
mestic politics is discussed in metaphors that are as imprecise as they are 
vivid: one government “‘topples” another, “‘installs’’ its preferred leader, 
“props up” a “tottering” regime (which may or may not be a “puppet”’), 
“‘meddles” in an election, ‘‘buys votes” in a legislature, and so on. Meta- 
phors of this kind signal moral and political judgments against the conduct, 
yet rarely do they convey much information about the actions that the 
intervening government is supposed to have taken to achieve its objectives. 
Let us therefore put aside for the moment the sister terms “intervention” 
and “interference” since both are fraught with connotations of illegality and 
immorality,*! and let us use the descriptive term “influence” to refer to the 
forms of conduct—legal or illegal, benign or misguided—by which states 


38 Procedure for Establishing Firm and Lasting Peace in Central America, Aug. 7, 1987, 
reprinted in 26 ILM 1164, 1169 (1987). The agreement is based on the plan developed by 
President Oscar Arias Sanchez of Costa Rica. For a comment on the agreement in the light of 
traditional Latin American insistence on the principle of nonintervention, see Purcell, A Flaw 
in the Latin Plan, N.Y. Times, Aug. 12, 1987, at A23, col. 1. 

39 See Bilateral Agreement on the Principles of Mutual Relations, in Particular on Non-Inter- 
ference and Non-Intervention, Apr. 14, 1988, Afghanistan-Pak., together with Declaration on 
International Guarantees, Apr. 14, 1988, U.S.-USSR, and other related instruments, reprinted 
in 27 ILM 577, 581, 584 (1988). 

1 Explicit and implicit references to nonforcible intervention are found in, inter alia, the 
Bilateral Agreement, supra note 39, Art. Il, paras. 5 (“armed intervention . . . or any other 
form of intervention . . . or any act of military, political, or economic interference in the 
internal affairs”), 7 (“any other action which seeks to. . . undermine or subvert the political 
order of the other High Contracting Party”), and 10 (“To abstain from any defamatory 
campaign, vilification or hostile propaganda for the purpose of intervening or interfering in 
the internal affairs of the other High Contracting Party”). 

4! | differ here from the approach of one political scientist, who deliberately chose to use the 
term “interference” instead of “influence” in his study. He reasoned that “the suggestion that 
a substitute be found for interference is somewhat analogous to arguing that Kinsey should 
have found a euphemism for the term ‘sex.’ ” R. COTTAM, COMPETITIVE INTERFERENCE AND 
TWENTIETH CENTURY DipLomacy 76 (1967). 
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try to affect the course of political developments in another state. We will 
call a state that attempts to exercise such influence the “influencing state” 
and the object of its efforts the “influenced state” or “‘target state.” 

Many states (including the United States) have been both influencing and 
influenced states, sometimes at the same time. Because of this shifting and 
doubling of roles, a given state may not necessarily have a clear perspective 
on where its national interests lie with respect to the nonintervention norm. 
Thus, the situation may be more complicated than that of coastal and land- 
locked nations or capital-exporting and capital-importing nations, where 
each state (in theory at least) can predict with relative confidence whether it 
stands to gain or lose from a particular legal rule. Nor is it like the situation 
of sending and receiving states under diplomatic law, where each state 
knows that it will occupy both roles at all times and where consistency and 
predictability seem to serve all states’ interests. It is therefore not surprising 
that efforts to codify the nonintervention norm have left many questions 
unanswered and that state practice reflects considerable ambivalence to- 
ward the content of the norm. 


Il. FINANCIAL ASSISTANCE TO ELECTORAL CAMPAIGNS 


The following sections examine several aspects of the practice of states 
concerning financial assistance to foreign electoral campaigns, with atten- 
tion to factors that may bear on the legality of such conduct. The first issue 
concerns the extent of electoral assistance: how often does it occur and who 
is involved? Section A reveals a substantial pattern of governmental involve- 
ment in transnational electoral assistance, sufficient to cast doubt on the 
proposition that states necessarily consider it unlawful and to warrant con- 
sideration of other issues relevant to the legality of the conduct. One such 
issue, addressed in section B, is whether it is possible to draw inferences 
about attitudes toward legality from covert or overt patterns of behavior: 
patterns of concealment might suggest consciousness of illegality, while 
overt behavior could tend to indicate that the participating states believe the 
conduct to be lawful. Section B shows that at least some of the activity in 
question is now being carried out openly, under circumstances that may 
suggest changing attitudes toward what is acceptable under international 
law. Finally, section C looks at selected national legislation on campaign 
finance, both to show the range of attitudes of target states—from absolute 
prohibition to relative tolerance of foreign assistance—and to suggest that 
in at least some cases, domestic laws restricting such assistance have formed 
part of an incumbent regime’s strategy for suppressing local opposition. 

The patterns of state practice in the area of transnational campaign fund- 
ing do not support a simplistic hypothesis that states consider all such con- 
duct to be prohibited by international law. Part IV will therefore return to 
elements of principle that may bear on legality. 


A. Frequency and Methods of Electoral Assistance 


Electoral transfers may occur more frequently than is generally recog- 
nized. Since they are often undertaken secretly, reliable estimates of the 


14 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 83 


numbers of countries or amounts of money involved are hard to come by, 
but some examples may suggest the diversity of participants. Several epi- 
sodes involving the United States have achieved considerable notoriety, 
especially the U.S. aid to the French and Italian Christian Democratic par- 
ties beginning in the late 1940s*? and to anti-Allende parties in Chile in the 
1960s and 1970s.*° According to the Church Committee, which conducted 
a thorough investigation in the mid-1970s of U.S. intelligence activities, at 
the peak of U.S. covert operations in the Third World, ‘‘[fJinancial support 
was provided to parties, candidates, and incumbent leaders of almost every 
political persuasion, except the extreme right and left.’’** Of other Western 
powers, France has recently had its own series of revelations of transactions 
with former African colonies, in which France has apparently been both an 
influencing and an influenced state.*° The Federal Republic of Germany 
uses an overt mode of transferring funds to parties in other countries, 
through the vehicle of foundations established by the major German politi- 
cal parties.“ Of equal interest are transfers from smaller states into the 
campaign coffers of candidates in large states. One element of the Water- 
gate scandal was the allegation that the Nixon campaign had received con- 
tributions from a variety of foreign sources, including some governments 
and governmental officials;*” and from time to time, evidence surfaces of 


121 CHURCH ComM, REPORT, supra note 13, at 22, 48-49, 145, 154, 494; id., BK. 4, 
SUPPLEMENTARY DETAILED STAFF REPORTS ON FOREIGN AND MILITARY INTELLIGENCE 
26-31. The United States continued heavy funding of Italian candidates and parties into the 
1970s. Details are described in a report of the House Select Committee on Intelligence (Pike 
Committee), which—though never officially released—was reprinted in substantial part in the 
Village Voice, Feb. 16, 1976, at 70, and Feb. 23, 1976, at 60. From 1948 to 1968, total U.S. 
election funding in Italy amounted to $65 million; and in connection with the 1972 Italian 
election, the United States expended some $10 million in contributions to parties, affiliates and 
21 candidates. Id., Feb. 16, 1976, at 71, 84-86. The Carter administration discontinued such 
funding. For a summary by President Carter’s ambassador to Italy of U.S. policy toward Italian 
politics, see Gardner, Diplomacy Kept This Domino From Falling, Wall St. J., Sept. 2, 1987, at 18, 
col. 3; a fuller account may be found in the European edition. How President Carter Dealt With 
Italy’s Communists, id., Aug. 18, 1987, at 6, col. 3 (Eur. ed.). Memoranda to President Carter on 
which the U.S. policy was based are reprinted in L. WOLLEMBORG, STELLE, STRISCE, E TRI- 
COLORE 589-96 (1983). 

43 See generally Intelligence Activities: Senate Resolution 21, Hearings Before the Senate Select Comm. 
to Study Governmental Operations with Respect to Intelligence Activities: Vol. 7, Covert Action, 94th 
Cong., Ist Sess. 156-57, 161-71, 175-76 (1975) [hereinafter 7 Church Comm. Hearings]. The 
Chilean program is probably the most thoroughly documented covert action ever exposed. 

The covert political programs mentioned in the text at note 13 supra also involved electoral 
transfers to Nicaraguan opposition groups. 

44 1 CHURCH COMM. REPORT, supra note 13, at 146; see also 4 id. at 49-50. 

45 See generally Lewis, Hidden French “Parallels,” N.Y. Times, Aug. 15, 1986, at A27, col. 2 
(summarizing recent disclosures of partisan financial transfers between France and Africa). 

46 See text at note 68 infra. For discussion of the German party foundations’ involvement in . 
strengthening centrist parties in Central America, see Mertes, Europe's Role in Central America: 
A West German Christian Democratic View, in THIRD WORLD INSTABILITY: CENTRAL AMERICA 
AS A EUROPEAN-AMERICAN ISSUE 106, 131-32 (A. Pierre ed. 1985). 

17 For discussion of these allegations and of changes in U.S. legislation as a result of investi- 
gations into them, see text at notes 89-92 infra. 
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other attempts by governments around the world to buy influence in Wash- 
ington through contributions to presidential or congressional campaigns.‘ 

Many episodes of transnational electoral funding involve complex inter- 
actions among governmental and ostensibly private actors. The most im- 
portant reason for this phenomenon is that governments frequently desire 
to conceal their external political operations. Labor unions, business organi- 
zations, the press and other ostensibly private groups have been used as 
conduits (sometimes unwitting ones) for supporting foreign parties or can- 
didates. Some of the arrangements linking political parties with foreign state 
backers can be quite ingenious: it has been reported, for example, that the 
Soviet Union has financed as much as a third of the expenditures of the 
Italian Communist Party through such indirect mechanisms as generating. 
profits or commissions for party-run enterprises involved in trade or tourist 
ventures with Soviet bloc countries.’ Such arrangements can be factually 
intricate and difficult to document, but conceptually they represent deliber- 
ate attempts by governments to transfer funds for the purpose of influenc- 
ing political developments abroad.®° 

The international confederations of political parties are conceptually 
more complex. Factually, such confederations and their member parties 
clearly offer various forms of financial and moral support to likeminded 


48 Such allegations concerning various foreign governments were explored in the 1960s in 
hearings chaired by Senator Fulbright. See text at notes 80-88 infra. 

For references to allegations of contributions from the Greek junta to the Nixon campaigns 
in 1968 and 1972, and evidence concerning those allegations received by the House Intelli- 
gence Committee in 1976, see S. HERSH, THE PRICE OF POWER 137~39, 648-49 (1983). 

For evidence that the Marcos Government of the Philippines made or planned to make 
contributions to various U.S. presidential and congressional campaigns, see R. BONNER, 
WALTZING WITH A DICTATOR 140-41 (1987) (Nixon campaigns); Plan for Contributions to 
Reagan and Carter Found in Marcos Files, N.Y. Times, Mar. 19, 1986, at A1, col. 4; The Case of the 
Marcos Millions, NEWSWEEK, Oct. 31, 1988, at 47. 

For references to campaign contributions by the Nationalist Chinese Government in the 
1950s and 1960s, see R. COTTAM, supra note 41, at 42, 59-60. 

South Africa’s Information Department channeled hundreds of thousands of dollars 
through “front organizations” and sympathetic individuals in the United States in successful 
operations in 1976 and 1978 to defeat two incumbent U.S. senators (John Tunney and Dick 
Clark) who had taken positions adverse to South Africa's interests. See Ungar, South Africa’s 
Lobbyists, N.Y. Times, Oct. 13, 1985, §6 (Magazine), at 30. 

For testimony concerning offers by agents of South Korea to contribute to congressional and 
gubernatorial campaigns, see Activities of the Korean Central Intelligence Agency in the United States: 
Hearings Before the Subcomm. on International Organizations of the House Comm. on International 
Relations, 94th Cong., 2d Sess. 66, 68, 101 (1976). : 

These examples are intended to be illustrative, not exhaustive. 

4° Ledeen & Sterling, Italy's Russian Sugar Daddies, NEW REPUBLIC, Apr. 3, 1976, at 18, cited 
in CONG. RESEARCH SERVICE, REPORT ON WEST EUROPEAN COMMUNIST PARTIES 54 (1977). 

5° Through vehicles such as the Communist International (Comintern), and later the Com- 
munist Information Bureau (Cominform) and successor networks, the Soviet Union has en- 
gaged in ongoing financial support to pro-Soviet Communist parties all over the globe and 
seeks to control or at least influence their political direction. The REPORT ON WEST EUROPEAN 
COMMUNIST PARTIES, supra note 49, contains information on funding sources and Soviet 
influence on Communist parties in Italy, id. at 52-55, 66-68; France, id. at 87-88, 102-04; 
Portugal, id. at 126-27, 136; Spain, id. at 155-56, 164-65; and elsewhere. 
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parties in different countries. For example, the West European Socialist 
parties sheltered Portuguese and Spanish Socialists when they were out- 
lawed under the dictatorships in their respective countries, and those parties 
and the Socialist International eventually played a constructive role in aid- 
ing the consolidation of Socialist political strength in Portugal and Spain 
during the transition to electoral democracy.*! In another part of the globe, 
the Socialist International and the World Union of Christian Democrats 
have been actively involved in Central American political affairs for some 
time, including during the period that the Sandinistas gained ascendancy in 
Nicaragua and more recently in efforts to strengthen centrist and pro- 
democratic trends in the region.®? Conceptually, whether these party-to- 
party transfers implicate Western states in transnational political influence 
would depend on whether ruling governments use transnational party net- 
works to promote their own national policies toward target states and 
whether party affiliates have access to public funds to finance their trans- 
national activities.** 

Often both governmental and nongovernmental actors are involved in 
the same events, as when the United States Government and the Interna- 
tional Telephone and Telegraph Co., a U.S. corporation, both provided 
funds to anti-Allende candidates in the Chilean elections of the 1960s and 
1970s.*4 It may be difficult to determine in particular cases whether the 
political activities of a private corporation are in any way attributable to its 
government. Investigations into foreign political payments have revealed 
many instances of campaign contributions by corporations with close links to 
their home governments, such as defense contractors and recipients of gov- 
ernment loan guarantees.” Even if the government had no direct involve- 
ment in the political activities in question, its denials may be disbelieved 
when evidence of the corporate payments comes to light. The possibility 
that private efforts might diverge from government policy or be miscon- 
strued as governmentally sponsored has caused certain states to take steps to 


51 A, PELINKA, SOCIAL DEMOCRATIC PARTIES IN EUROPE 124 (1983); G. PRIDHAM & P, 
PRIDHAM, TRANSNATIONAL PARTY COOPERATION AND EUROPEAN INTEGRATION 72, 
198-99 (1981). 

52 J. DOMINGUEZ & M. LINDENBERG, CENTRAL AMERICA: CURRENT CRISIS AND FUTURE 
PROSPECTS 49, 53 (1985); Mertes, supra note 46. 

53 For information on party finances, including state financing. see generally K. VON BEYME, 
POLITICAL PARTIES IN WESTERN DEMOCRACIES 196-21 1 (1985); A. PELINKA, supra note 51, 
at 57-63; Paltiel, Campaign Finance, in DEMOCRACY AT THE POLLS 138 (D. Butler, H. Penni- 
man & A. Ranney eds. 1981). 

54 ITT’s involvement was studied in depth by several U.S. congressional committees and is 
described in 7 Church Comm. Hearings, supra note 43, at 158-60. See also G. TREVERTON, supra 
note 11, at 161-64. 

55 See generally N. JACOBY, P. NEHEMKIS & R. EELS, BRIBERY AND EXTORTION IN WORLD 
BusInEss: A STUDY OF CORPORATE POLITICAL PAYMENTS ABROAD (1977) (surveying atti- 
tudes and practices in various countries); J. NOONAN, JR., BRIBES 637-79 (1984) (discussing 
the Lockheed Corporation's links to the U.S. Government at pp. 654-68); see also Multinational 
Corporations and U.S. Foreign Policy: Hearings Before the Subcomm. cn Multinational Corporations of 
the Senate Comm. on Foreign Relations, 94th Cong., Ist Sess. (1975). 
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keep their nationals and companies out of foreign political life,°* or at least 
to require them to inform their government of their activities.°” Although 
the regulation of wholly private conduct is outside the scope of this article,°* 
it could be argued that states should be under a duty to restrain their 
nationals from interfering in foreign political affairs,>° or that states could 
be held responsible under international rules of attribution for political 
activities of companies that carry out state policy.© 


B. Covert and Overt Activities 


If most transnational political activity were carried out in a covert mode, 
that fact could itself be relevant to the content of the nonintervention norm, 
since pervasive patterns of concealment or denial might indicate that the 
influencing states believed the activities in question to be illegal. In fact, the 
evidence is more complex. Major influencing states have shifted some of 
their political programs from covert to overt vehicles in recent years, while 
expressly reserving the possibility of continuing to conduct both covert and 
overt political operations. 

In the period of soul-searching in the 1970s that coincided with disclo- 
sures of U.S. efforts to influence political developments abroad, many voices 


8 Measures used in the past have included threatening denial of a U.S. passport or with- 
drawal of diplomatic protection to persons engaging in the local politics of foreign countries. 
See 3 G. HACKWORTH, DIGEST OF INTERNATIONAL Law 509 (1942), 5 id. at 709-10 (1943). 
Statutory provisions concerning loss of citizenship for voting in a foreign election or assuming a 
foreign governmental office were in force in the United States for many years but were held 
unconstitutional in Afroyim v. Rusk, 387 U.S. 253 (1967), overruling Perez v. Brownell, 356 
U.S. 44 (1958), and thus are no longer in effect. 

57 U.S. measures currently in force that regulate or require disclosure of certain foreign 
political activities by private companies include the Foreign Corrupt Practices Act, 15 U.S.C. 
§78dd-2(a)(2) (1982); and the International Traffic in Arms Regulations, 22 C.F.R. §130 
(1988). , 

58 International efforts to prohibit involvement of transnational corporations in host country 
politics have not borne fruit so far. A draft code of conduct for transnational corporations has 
been in preparation under the auspices of the UN Commission on Transnational Corporations 
for many years. One of the issues in continuing dispute is how the draft code should deal with 
corporate political activities, in view of widely diverse attitudes and practices in different parts 
of the world. See, e.g., Commission on Transnational Corporations, Work on the Formulation 
of the United Nations Code of Conduct on Transnational Corporations: Outstanding issues in 
the draft Code of Conduct on Transnational Corporations, UN Doc. E/C.10/1985/S/2, at 
24-26. 

The Guidelines for Multinational Enterprises adopted by the Organisation for Economic 
Co-operation and Development in 1976, reprinted in 15 ILM 969 (1976), stop short of a 
binding prohibition. They provide that enterprises “‘should, . . . (8) unless legally permissible, not 
make contributions to candidates for public office or to political parties or other political 
organizations; (9) abstain from any improper involvement in local political activities.” Jd. at 972 
(emphasis added). 

59 Fatouros, Transnational Enterprise in the Law of State Responsibility, in INTERNATIONAL LAW 
OF STATE RESPONSIBILITY FOR INJURIES TO ALIENS 361, 374-75, 378, 400 n.38 (R. Lillich 
ed. 1983). 

6 Christenson, The Doctrine of Attribution in State Responsibility, in id. at 321, 327-29, 332-33, 
338. 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


urged that the United States should renounce certain particularly contro- 
versial modes of influence, especially covert electoral funding. These voices 
included not only the usual critics of U.S. policy toward the Third World, 
but also key figures from the foreign policy establishment. Nicholas deB. 
Katzenbach, former Under Secretary of State and Attorney General, wrote 
in Foreign Affairs that the United States should abandon the attempt to affect 
foreign political trends through covert partisan funding.®' Cyrus Vance, 
former Deputy Secretary of Defense and future Secretary of State, testified 
before the Church Committee that he would favor legislation prohibiting 
interference with electoral processes in other countries.°* The committee 
seriously debated such a proposal and indeed referred to the international 
legal norm of nonintervention in internal political affairs as relevant to its 
study of covert action.” 

Nonetheless, the United States has by no means forsworn the possibility of 
attempting to influence political developments in foreign countries, even by 
covert means. The Church Committee’s final report did not go so far as to 
advocate a prohibition on covert political operations but rather contained 
recommendations designed to strengthen accountability and consistency 
with overall U.S. policy objectives. At about the same time, the U.S. 
Congress adopted the first important milestone in legislative supervision of 
U.S. covert activities, without any limitation on covert political operations;®* 
indeed, the House of Representatives rejected an amendment that would 
have banned the use of covert techniques to undermine or destabilize any 
government.” Similarly, the subsequent measures to improve congressional 
control over intelligence activities have concentrated on procedures and 
have not restricted political action;®’ rather, the Congress has assumed and 
understood that such action would continue on executive initiative, subject 
only to congressional oversight. 

Significantly, however, there has also been a recent trend toward in- 
creased openness about certain kinds of transnational political influence. 
After a major study in the early 1980s, the United States decided to follow 
the lead of West Germany and other countries® in setting up a publicly 
funded foundation to carry out overtly some of the same kinds of political 


81 Katzenbach, Foreign Policy, Public Opinion and Secrecy, 52 FOREIGN AFF. 1, 15-16 (1973). 
Cf. Rositzke, America’s Secret Operations: A Perspective, 53 id. at 334, 345-47 (1975) (stressing 
inevitable political implications of intelligence relationships); G. BALL, DIPLOMACY FOR A 
CROWDED WoRLD 211-30 (1976). 

62 7 Church Comm. Hearings, supra note 43, at 54. 

63 1 CHURCH COMM. REPORT, supra note 13, at 33; 7 Church Comm. Hearings, supra note 43, 
at 6. 

61 1 CHURCH Comm. REPORT, supra note 13, at 154-61, 448. 

65 Hughes-Ryan Amendment of 1974 to the Foreign Assistance Act, codified at 22 U.S.C. 
§2422 (1982). 

66 ] CHURCH Comm. REPORT, supra note 13, at 502-03 (citing 120 Cone. Rec. H9492-93 
(daily ed. Sept. 24, 1974)). 

67 See, e.g., Intelligence Oversight Act of 1980, as amended, 50 U.S.C. §413 (1982). 

68 The U.S. Congress was informed not only of the foundations affiliated with the four major 
West German political parties, which at that time collectively received over $150 million 
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activities that had previously been handled covertly. The result was the 
National Endowment for Democracy (NED), created in 1983, which has 
among its purposes ‘‘to strengthen democratic electoral processes abroad 
through timely measures in cooperation with indigenous democratic 
forces.”® The NED awards grants in support of a variety of programs with 
prodemocratic purposes, including voter registration, civic education, elec- 
tion monitoring, polling and media access. The legislative history makes 
clear that proponents of the NED viewed openness as a virtue in itself.”° 
Although the NED was not intended to be a replacement for all of the 
Central Intelligence Agency’s political operations, the possibility of trans- 
ferring at least some of the CIA’s political programs to an overt mode has 
been viewed as a major benefit of the NED’s creation.” 

Supporters of the NED have taken pains to explain that in their view its 
programs can in no way be considered intervention in internal affairs.”? One 
Senate supporter found precedent in the political assistance of the Socialist 
International and Christian Democrats International to affiliates through- 


out the world, and stated that such action by the NED “‘is not a revolution-. 


ary idea nor would it constitute interference in the affairs of sovereign 
states.” In its own literature, the NED describes its programs as “‘rooted in 
universally recognized principles of international law,” in particular human 
rights law.” l 

Some NED projects, however, have tested the limits of legal and political 
acceptability. In the wake of certain controversial NED grants, including 
ones that were made in connection with election campaigns,” Congress 
amended the governing statute to provide that NED funds “may not be 


annually from the Bundestag for political activities in some five dozen countries, but also of 
similar programs undertaken by Spain, Portugal, Finland and Venezuela. See H.R. REP. No. 
130, 98th Cong., Ist Sess. 86 (1983), reprinted in 1983 U.S. CODE Conc. & ADMIN. NEWS 
1484, 1569; 129 Conc. Rec. H3812, 3815 (daily ed. June 9, 1983); id., $12706, 12709, 
12713-14, 12718, 12720 (daily ed. Sept. 22, 1983). 

8€ National Endowment for Democracy Act, Pub. L. No. 98-164, title V, §502, 97 Stat. 1039 
(1983) (codified at 22 U.S.C. §4411(b)(4) and (6) (Supp. IV 1986)). 

70 Secretary of State George P. Shultz, in testimony on Feb. 23, 1983, supporting establish- 
ment of a program such as the endowment, stated: “[T]his is a legitimate and important activity 
that can and should be done openly. There is democracy today in Spain and Portugal in large 
part because of the substantial support provided democratic parties in these two countries by 
their West European counterparts.” DEP’T ST. BULL., No. 2073, April 1983, at 47, 48. 

TI See, e.g., 130 CONG. REC. $8624 (Sen. Kennedy), 8641 (Sen. Hawkins) (daily ed. June 28, 
1984); G. TREVERTON, supra note 11, at 207-12; Goodman, Reforming U.S. Intelligence, FOR- 
EIGN Pot’y, No. 67, Summer 1987, at 121, 131. 

72 See, e.g., Shultz, supra note 70, at 49. 

73 130 Conc. REC. $8635 (daily ed. June 28, 1984) (Sen. Durenberger). Senator Duren- 
berger’s statement was made on the assumption that the NED would not directly fund electoral 
campaigns, although it would assist political parties in various ways. See id. and note 76 infra. 

74 NATIONAL ENDOWMENT FOR DEMOCRACY, STATEMENT OF PRINCIPLES AND OBJECTIVES 
1 (1984). 

7 The issue was debated in connection with a controversy over a $20,000 grant from an 
NED affiliate that was used for the benefit of a candidate in a close election in Panama. See 
generally 130 Conc. Rec. H5017-28 (daily ed. May 31, 1984). A report by the Inter-American. 
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expended, either by the Endowment or by any of its grantees, to finance the 
campaigns of candidates for public office.””® The application of this provi- 
sion has raised a number of complex issues of law and policy, stemming from 
the difficulty of disentangling the financing of political campaigns from 
other NED-sponsored projects. A current example is the award of hundreds 
of thousands of dollars to groups working to educate and organize voters to 
oppose the military government’s candidate in the 1988 Chilean plebi- 
scite.””? Ina variety of other instances, the NED has continued to award 
funds to certain foreign political parties, albeit for purposes other than 
support for a particular election campaign (such as workshops in party- 
building techniques and civic education).”* Furthermore, NED grants in 
support of such beneficiaries as opposition newspapers, broadcast outlets 
and election observers can have a marked impact on an election campaign 
even if the funds are not directed to a specific candidate. Thus, the distinc- 
tion between campaign funding and other types of projects has proven to be 
an elusive one in practice. In any event, the NED’s record to date indicates 





Dialogue (a group of Western Hemisphere leaders) urged “that the Endowment avoid interfer- 
ing, or even appearing to interfere, in sensitive political affairs in any country,” and suggested 
that the NED should not support partisan activities. See id. at S8635, 8638-39 (daily ed. June 
28, 1984). 

76 99 U.S.C. §4414(a)(1) (Supp. IV 1986), as added by Pub. L. No. 99-93, title II, §210(a), 99 
Stat. 431 (1985). The NED board of directors had adopted a resolution to this effect on June 8, 
1984. See 130 Conc. Rec. S8635, 8639 (daily ed. June 28, 1984). 

77 See Group Is Channeling U.S. Funds to Parties Opposing Pinochet, N.Y. Times, June 15, 1988, 
at Al, col. 6; How U.S. Political Pros Get Out the Vote in Chile, N.Y. Times, Nov. 18, 1988, at B6, 
col. 1. The grants are part of a total of $1 million earmarked by Congress for distribution in 
Chile. They do not implicate the statutory prohibition on financing ‘‘campaigns of candidates.” 
The terms of the plebiscite did not permit opposition candidates but merely a yes or no vote on 
the military’s chosen candidate. The statutory prohibition was apparently not intended to 
prevent the sorts of activities funded by the NED in Chile—voter registration, education, 
independen: polling, election observation, and so on—even though these activities clearly 
aided the opposition in its anti-Pinochet efforts. 

78 Grants to the Social Democratic and Labor Party of Northern Ireland have been contro- 
versial because that party isa member of the Socialist International. See Democracy’s Missionaries: 
U.S. Pays for Pluralism, N.Y. Times, June 1, 1986, at Al, col. 5. Other party beneficiaries of 
NED funds have included the New Korea Democratic Party, the Conservative Party of Co- 
lombia, the Grenada New National Party, and the foundations of the Uruguayan Blanco and 
Colorado parties. See NED, 1986 ANNUAL REPORT 15, 20, 38 and 44; 1985 id. at 10 and 20; 
1984 id. at 34. NED programs in Nicaragua, totaling $807,782 in the last year, have included 
grants to the opposition paper La Prensa and to the Democratic Coordinator, which is the 
principal group coordinating anti-Sandinista political parties and other opposition groups. See 
N.Y. Times, Sept. 25, 1988, at A15, col. 1. 

The Polish Solidarity movement has also been a recipient of NED grants. U.S. Helping Polish 
Underground With Money and Communications, N.Y. Times, July 10, 1988, at A14, col. 5. An 
amount of $1 million for Solidarity, to be disbursed through the NED, was earmarked by 
Congress in its appropriations for fiscal year 1988. See Foreign Relations Authorization Act, 
Fiscal Years 1988 and 1989, Pub. L. No. 100-204, §1207, 101 Stat. 1331, 1412 (1987); see also 
1987 CONG. Q. ALMANAC 156, 404, 660; H. Conr. REP. No. 475, 100th Cong., 1st Sess. 112 
(1987), reprinted in 1987 U.S. CODE CONG. & ADMIN. NEWS 2370, 2373. Although Solidarity is 
a labor union rather than a political party, NED grants in support of Solidarity could certainly 
have a significant impact on Poland’s internal political situation. 
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that the United States intends to reserve the option of exerting overt influ- 
ence on foreign political developments, and maintains that this option is 
fully consistent with international law. 


C. Domestic Legislation on Foreign Campaign Contributions 


Campaign finance laws provide a formal, public opportunity for the peo- 
ple of a state through their lawmaking organs to decide whether foreign 
participation in their elections should be permitted or prohibited. This 
section will examine selected models of national legislation on foreign finan- 
cial participation in political campaigns, for two rather different purposes. 
First, legislative acts can constitute relevant state practice and may reflect 
the legislating states’ beliefs about what international law permits or re- 
quires.’® As the discussion below will show, some target states have adopted 
laws prohibiting such participation in the aftermath of controversial disclo- 
sures of attempted foreign influence, and in some such cases the legislative 
reaction might be seen as an attempt to prevent foreign conduct that the 
target believes to be in violation of international law. But the patterns of 
domestic legislation are far from showing unanimity in this regard, since 
national laws differ in their approaches to foreign funding, along a spectrum 
from its absolute prohibition to its explicit or implicit toleration. 

Second, and perhaps more important than their potential relevance as 
evidence of the existence vel non of an international norm, certain laws 
excluding foreign assistance to political campaigns have been used by in- 
cumbent regimes—such as the Government of South Africa—as part of 
comprehensive strategies to prevent domestic opposition forces from or- 
ganizing and acquiring power. Domestic campaign finance laws of this type 
are a phenomenon of considerable interest for the emerging law of interna- 
tional human rights. In part IV, I will argue that although the noninterven- 
tion norm generally requires states to respect each other’s domestic laws 
concerning foreign campaign funding, they need not accord such respect to 
laws that form part of a program to deny the internationally protected 
political rights of the target’s citizens. 

United States legislation. U.S. laws banning foreign contributions to political 
campaigns are of relatively recent vintage. Prior to 1966, there was no such: 
prohibition,®° but a series of disclosures in the early 1960s of campaign 


7 The attitudes of target states are reflected in many other forms of practice, including 
diplomatic protests against actions of influencing states, attempts to mobilize international 
public opinion against the activity in international or regional organizations, expulsion of 
diplomats who engage in political activities, and so on. The actions and attitudes of opposition 
political factions may sometimes carry as much weight as formal governmental actions, espe- 
cially where the opposition enjoys more popular support than the incumbent regime (examples 
are given in the discussion of responses to economic leverage at notes 141-42 infra). The 
emphasis on legislative activity for the two purposes indicated in the text is not meant to 
exclude the relevance of other forms of practice. 

% One statute, 18 U.S.C. §610, in effect since 1907, had long prohibited corporate cam- 
paign contributions. For discussion of the law currently governing contributions by corpora- 
tions controlled by foreign principals, see text at notes 93-97 infra. 
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contributions made on behalf of various foreign principals led to calls for 
reform. Hearings chaired by Senator J. William Fulbright vividly document 
the efforts of certain foreign interests to ensure the reelection of sympa- 
thetic legislators by channeling campaign contributions through lawyers or 
other agents in Washington.*! Foreign principals identified in the hearings 
as having made such contributions included ones with vital economic inter- 
ests in the allocation of U.S. sugar import quotas,®* and others.®* Although 
some of the activities covered by the hearings involved foreign businesses 
rather than governments, a key issue was the extent to which foreign gov- 
ernments had attempted to influence U.S. policy through techniques out- 
side normal diplomatic channels.™* l 

A major concern of the Fulbright hearings was the fact that under U.S. 
legislation then in force it was not illegal to make or receive campaign 
contributions on behalf of foreign principals. Under Secretary of State 
George W. Ball and then Deputy Attorney General Katzenbach both testi- 
fied that existing law did not deal adequately with this point and that they 
favored banning such contributions.” Witnesses who testified as to contri- 
butions that they had made while serving as foreign agents were of the view 
that their activities were perfectly permissible under the law as it then 
stood.®® As a result of the hearings, Senator Fulbright introduced a bill to 
prohibit campaign contributions for or on behalf of a foreign principal in 


8) Activities of Nondiplomatic Representatives of Foreign Principals in the United States: Hearings 
Before the Senate Comm. on Foreign Relations, 88th Cong., Ist Sess. (1963) [hereinafter Fulbright 
Hearings]. Other aspects of U.S. concern over suspected activities of foreign governments to 
influence U.S. legislators are summarized in CHURCH COMM. REPORT, supra note 13, BK. 3, 
SUPPLEMENTARY DETAILED STAFF REPORTS ON INTELLIGENCE ACTIVITIES AND THE RIGHTS 
OF AMERICANS, at 313, 328~30, 340 and 345-46. 

8? See Fulbright Hearings, supra note 81, at 195-212 (testimony of John A. O'Donnell, regis- 
tered agent for the Philippine Sugar Association). O’Donnell identified contributions that he 
had made to the campaigns of some 20 incumbent congressmen out of funds received from 
unnamed “members of the sugar industry in the Philippines.” Id. at 201. Although the ulti- 
mate source of the funds was never fully clarified, the witness testified that he had consulted 
with the Philippine ambassador concerning the disposition of the funds. Id. at 212, 227, 236, 
239-47 and 251-53. 

88 One witness, who had served as a registered agent for Nicaragua, Ecuador, Indonesia and 
Israel, testified about campaign contributions made with funds that had apparently been 
received from President Somoza of Nicaragua, but the facts remained ambiguous as to whether 
the contributions were made on behalf of Nicaragua or in the witness’s personal capacity. Id. at 
1524, 1572-75, 1584-85 and 1627-31 (testimony of I. Irving Davidson). 

84 See, e.g., id. at 2-3 (opening statement of Sen. Fulbright). 

35 Id. at 31-32, 38 and 41 (Ball testimony); id. at 149-52 (Katzenbach testimony). Ball noted, 
id. at 31, that contributions on behalf of foreign corperations would presumably be prohibited 
under then existing law (cited in note 80 supra). Katzenbach considered that contributions on 
behalf of a foreign principal ought to be disclosed as expenditures in an agent’s report under 
the Foreign Agents Registration Act (22 U.S.C. §§611-621), Fulbright Hearings, supra note 81, 
at 149. He further commented that the U.S. Government could require the recall of an 
ambassador who violated the “general understanding. . . that a foreign government does not 
interfere with the internal affairs of another.” Id. at 150. 

88 Fulbright Hearings, supra note 81, at 204, 383 and 432. 
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connection with any election to public office.” As enacted in 1966, this 
measure prohibited making, promising, soliciting, accepting or receiving 
any such contribution and made the offense a felony.** 

The next spate of interest in foreign campaign contributions came during 
the Watergate period, with disclosures that the 1972 Nixon campaign had 
exploited a loophole in the 1966 legislation to solicit and receive foreign 
contributions.’ The loophole consisted of an ambiguity in the statutory 
term “‘agent of a foreign principal,” which left open the possibility of for- 
eign contributions made directly from overseas rather than through a U.S.- 
based agent.” Thus, in 1974 Congress amended the law to prohibit contri- 
butions from any foreign national.’ As Senator Lloyd Bentsen, the sponsor 
of the 1974 legislation, put it: “I do not think foreign nationals have any 
business in our political campaigns. They cannot vote in our elections so why 
should we allow them to finance our elections? Their loyalties lie elsewhere; 
they lie with their own countries and their own governments.”®” 

Despite the congressional attempts to tighten the prohibition, a loophole 
remains. Foreign money, including foreign governmental funds, may still 
enter U.S. campaign treasuries through U.S. subsidiaries of foreign corpo- 
rations. In general, U.S. law prohibits direct contributions from corpora- 
tions to federal political campaigns,” but U.S. corporations may establish 


87 For background on the bill, see H.R. Rep. No. 1470, 89th Cong., 2d Sess. (1966), reprinted 
in 1966 U.S. CODE Cons. & ADMIN. NEWS 2397, 2399, 2410-11. 

88 Pub. L. No. 89-486, §8, 80 Stat. 244, 249 (1966) (codified at 18 U.S.C. §613 (1970) 
(repealed 1976; current prohibition discussed at note 91 infra)). The term “agent of a foreign 
principal” was defined by reference to the Foreign Agents Registration Act, 22 U.S.C. §611(b) 
and (c); “foreign principals” included foreign governments and foreign political parties as well 
as other foreign persons and entities. For a compilation of relevant legislative history, see 
CONG. RESEARCH SERVICE, AMERICAN LAW DIVISION, 95TH CONG., IST SESS., THE FOREIGN 
AGENTS REGISTRATION ACT (Comm. Print 1977). 

39 For references to some of the countries allegedly involved, see note 48 supra. For the point 
of view of the head of the Nixon campaign’s finance committee, see M. STANS, THE TERRORS 
OF JUSTICE 182-84, 371-72 (1978). 

% See 120 Conc. Rec. 8782 (1974) (letter from General Accounting Office paraphrasing 
interpretation of Department of Justice that "foreign principal” does not have same meaning 
as “foreign national”). See also SENATE SELECT COMM. ON PRESIDENTIAL CAMPAIGN ACTIVI- 
TIES, FINAL REPORT, S. Rep. No. 981, 93d Cong., 2d Sess. 573-75 (1974). 

9! Pub. L. No. 93-443, §101, 88 Stat. 1267 (1974). In 1976 the prohibition was incorporated 

into the Federal Election Campaign Act. Pub. L. No. 94-283, §112(2), 90 Stat. 493 (1976) 
(codified at 2 U.S.C. §441e (1982)). The term “foreign national” is defined to exclude U.S. 
citizens and permanent residents. 2 U.S.C. §441e(b)(2). The prohibition applies not only to 
campaigns for federal office but also to state and local elections and primary campaigns. See 11 
C.F.R. §110.4(a). 

92 120 Conc. REC. 8783 (1974). Senator Bentsen noted that the Senate Watergate Commit- 
tee was then investigating contributions by foreign nationals and that President Nixon had 
recently called for a ban on such contributions. 

93 2 U.S.C. §441b(a) (1982) (applicable to federal elections). The loophole may be larger in 
the case of campaigns for state and local office in states that do not have a comparable 
prohibition on corporate contributions. For discussion of corporate contributions to campaigns 
for state office, see M. TOLCHIN & S. TOLCHIN, BUYING INTO AMERICA 17-18, 20, 111-15 
(1988). 
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political action committees (PACs), which have the right to make limited 
campaign contributions. Thus, a U.S.-incorporated, foreign-owned com- 
pany’s PAC could serve as a conduit for foreign funds to U.S. electoral 
campaigns. The Federal Election Commission has ruled by divided vote that 
U.S. subsidiaries of foreign corporations may establish PACs, provided that 
they adhere to safeguards aimed at ensuring that foreign nationals do not 
contribute to the PACs or participate in any way in their political deci- 
sions.” The dissenting commissioners have contended that under this ra- 
tionale, ‘‘any foreign government could make contributions to federal can- 
didates through the device of purchasing a domestic corporation with a 
political action -committee.”®> Following press accounts that PACs of for- 
eign-owned companies have contributed millions of dollars to recent U.S. 
campaigns,” legislation has been proposed that would close this loophole 
as well.9” 

Foreign governments may also be able to influence electoral campaigns by 
persuading U.S. citizens to support (or oppose) candidates on the basis of 
their perceived attitudes toward issues of concern to the foreign state. It has 
been asserted, for example, that pro-Israeli constituencies in the United 
States are able to mobilize sympathetic U.S. voters to channel PAC contri- 
butions to candidates who will promote Israel’s interests.°® There are two 
kinds of pro-Israeli political groups, which fall under quite different legal 
regimes. The best-known is the American Israel Public Affairs Committee 
(AIPAC), which despite the implication of its acronym is not a political 
action committee under U.S. election laws. AIPAC is a registered lobbying 
organization that seeks to promote the passage of legislation favorable to 


% For relevant commission opinions, including discussion of efforts to ensure that PACs 
established by U.S. subsidiaries of foreign companies remain immune from policy direction by 
their foreign parents, see Federal Election Commission Advisory Opinion Nos. 1978-21, 
1980-100, 1982-10, 1982-34, 1983-19, 1983-31 and 1985-3, reprinted in 1 Fed. Election 
Camp. Fin. Guide (CCH) 115327 (July 17, 1978), 5548 (Sept. 19, 1980), 5651 (Mar. 29, 1982), 
5678 (June 9, 1982), 5722 (Aug. 19, 1983), 5735 (Nov. 10, 1983) and 5809 (Mar. 4, 1985). 
Concerning PACs formed by trade associations with foreign members, see Advisory Opinion 
Nos. 1977-53, 1980-111 and 1981-36, reprinted in id. 115294 (Jan. 12, 1978), 5560 (Oct. 16, 
1980) and 5632 (Dec. 9, 1981). 

%5 Advisory Opinion No. 1978-21, reprinted in id. 15327 (July 17, 1978). 

96 See generally Foreign Money, U.S. Fears, N.Y. Times, Dec. 13, 1987, §6 (Magazine), at 63; 
U.S. Elections Got More Foreign Cash—PAC’s of Overseas Companies Gave $2.3 Million in 1986 
Congress Campaigns, N.Y. Times, May 24, 1987, at A21, col. 1; Foreign Role in U.S. Politics 
Questioned, N.Y. Times, Jan. 8, 1986, at B7, col. 1; Foreigners’ Political Roles in U.S. Grow by 
Investing, N.Y. Times, Dec. 30, 1985, at Al, col. 2; M. TOLCHIN & S. TOLCHIN, supra note 93, 
at 16-21, 263, 279-80. 

°? The FEC’s legislative recommendations and responsive bills are discussed in T. DURBIN, 
FOREIGN PARTICIPATION IN FEDERAL ELECTIONS: A LEGAL ANALYSIS (Cong. Research Serv. 
Rep. No. 87-5544, 1987). 

98 See generally P. FINDLAY, THEY DARE TO SPEAK OUT 41-47, 287 (1985) (former member 
of Congress claims his and other reelection campaigns were adversely affected by activities of 
pro-Israel groups, including PACs). See also E. TIVNAN, THE Lossy (1987). There is no official 
list of pro-Israel PACs, but a recent survey identified some 60 PACs identified with pro-Israel 
causes, which contributed $3.8 million to candidates in 1985-1986. See Pro-Israel Group Exerts 
Quiet Might As It Rallies Supporters in Congress, N.Y. Times, July 7, 1987, at A8, col. 1. 
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Israel. Under the lobbying laws, it is not permitted to make campaign 
contributions. It has maintained its position as a domestic organization rather 
than an agent of Israel (and therefore is not required to register as a foreign 
agent).°® In a different legal position from AIPAC are the various PACs that 
support campaigns of candidates who are sympathetic to Israel. Under the 
Federal Election Campaign Act, PACs (including those that favor the posi- 
tions of a particular foreign government) are permitted to make campaign 
contributions within the ceilings set by statute, as long as all funds for such 
contributions are derived from U.S. sources.’” As a practical matter, no law 
can prevent U.S. citizens from directing their PAC contributions or other 
campaign-related expenditures in accordance with the interests and prefer- 
ences of foreign states with which they sympathize, and presumably there 
would be no constitutional means to prevent them from doing so.!® 

Foreign legislation. Other states have also adopted legislative provisions 
that ban foreign electoral involvement.’ France recently enacted a law 
prohibiting candidates for election to Parliament from receiving ‘‘contribu- 
tions or material assistance from a foreign state or from a natural or juridical 
person of foreign nationality.’°* A sweeping provision is found in the 
Philippine Election Code of 1978, which provides: 


Intervention of foreigners 


It shall be unlawful for any foreigner, whether juridical or natural 
person, to aid any candidate or political party, group or aggrupation 
[sic] directly or indirectly, or to take part in or influence in any manner 
any election, or to contribute or make any expenditure in connection 
with any election campaign or partisan political activity.’ 


99 See generally I. KENAN, ISRAEL’S DEFENSE LINES: HER FRIENDS AND FOES IN WASHING- 
TON 68-69 (1981); Fulbright Hearings, supra note 81, at 1779-80 (Kenan testimony); The Lobby 
with a Lock on Congress, NEWSWEEK, Oct. 19, 1987, at 46; Lobbying and the Middle East, 39 CONG. 
Q. WEEKLY Rep. 1523 (1981). 

100 2 U.S.C. §441e (1982); see also FEC advisory opinions cited in note 94 supra. 

41 As to whether foreign governments themselves have any constitutional rights, see gener- 
ally Damrosch, Foreign States and the Constitution, 73 Va. L. REV. 483, 527-28 n.180 (1987) 
(while foreign governments do not themselves enjoy constitutional protections, U.S. persons 
may be able to achieve the objectives of foreign states by enforcing their own constitutional 
rights); cf. Fulbright Hearings, supra note 81, at 3. 

102 These provisions illustrate the election laws of countries with diverse political traditions. 
Relevant legislation may be found in more general provisions, e.g., in Brazil, which makes it a 
criminal offense for a foreigner to intervene in its internal affairs. See Brazil Accuses Scholar of 
Aiding Indian Protest, N.Y. Times, Aug. 14, 1988, at A14, col. 5. Brazil forbids foreigners from 
engaging in any kind of political activity in Brazil. See CÓDIGO PENAL, Estrangeiro, Art. 107 
(1984); see also Law No. 7.170, Dec. 14, 1983, Art. 9, reprinted in id. at 3. 

On Canadian provincial laws forbidding foreign campaign donations, see Paltiel, supra note 
53, at 161. 

103 Loi organique no. 88-226 relative a la transparence financière de la vie politique, Mar. 
11, 1988, Journal Officiel de la République Francaise 3288, Art. 8 (Mar. 12, 1988) (adding 
Art. L.O. 163-4 to electoral code). 

104 Pres. Decree No. 1296, §36, cited in R. MARTIN, ADMINISTRATIVE LAW, LAW OF PUBLIC 
OFFICERS AND ELECTION Law 382 (1983). Section 65 of the same decree provides: “No 
contribution shall be made directly or indirectly by any of the following: . . . (g) Foreigners 
and foreign corporations,” 
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The election law of Taiwan (Republic of China) provides: “Candidates shall 
not accept campaign contributions from the following sources: (1) Foreign 
groups, juridical persons or individuals.’”'°° The Chilean Constitution pro- 
vides that political parties may not have income of foreign origin.!° | 

An example of a mixed approach is Israel, which prohibits direct or 
indirect contributions to political parties ‘by “a body corporate, whether in 
Israel or abroad,”’!®” but does not restrict contributions by individuals even 
if they are not of Israeli nationality. Candidates for office in Israel have been 
known to take out advertisements in the U.S. media to solicit campaign 
contributions.’ 

South Africa provides a noteworthy example of restrictive legislation that 
has been applied in a repressive fashion. Under South African legislation, 
executive officials have the authority to prohibit the solicitation or receipt of 
money from abroad by organizations that have been found to be engaged in 
politics “under the influence of an organization or person abroad.””!°? The 
Government has invoked this authority against the United Democratic 
Front, the country’s largest antiapartheid movement, cutting off foreign 
financing that may have accounted for half its budget.’!® Recently, the 
Government announced even more stringent measures “to restrict the flow 
of funds from abroad to be used for undermining the state and promoting 
extraparliamentary politics.”’"! Legislation introduced in 1988 provides 
that “[n]o political party. . . may directly or indirectly receive any money 
from outside the Republic.”!!? The bill would also prohibit receipt of for- 
eign funds by any other organization or person “to further, propagate, 
pursue or oppose any political aim or object’”’!!’ and would give the Minister 
of Justice authority to require the transfer to him of any foreign money 
received by organizations or persons declared to be “restricted” under the 
legislation." 


1% Public Officials Election and Recall Law, May 14, 1980, amended July 7, 1983, Art. 
45-2(1). See generally ASIA WATCH, HUMAN RIGHTS IN TAIWAN 1986-87, at 197-239 (1987). 

106 CHILE CONST. Art. 19(15), in 3 CONSTITUTIONS OF THE COUNTRIES OF THE WORLD (A. 
Blaustein & G. Flanz eds.). See Ley organica constitucional de los partidos politicos, Law No. 
18.603, Mar. 23, 1987, Art. 33. 

107 Political Parties (Financing) Law, 5733-1973, §8, 27 LAWS OF THE STATE OF ISRAEL 48, 
50 (1972-73), as amended by Political Parties (Financing) (Amendment No. 5) Law, 5742-1982, 
§§3-4, 36 id. at 81, 82 (1981-82). The 1982 amendment extended the prohibition on corpo- 
rate contributions to foreign corporations. 

198 See, e.g., advertisement seeking funds for Meir Kahane’s party, N.Y. Times, Feb. 2, 1988, 
at A18, col. 1. 

109 A fected Organizations Act No. 31, 1974, §2; see also Fund-raising Act No. 107, 1978. See 
1974 Stat. Rep. S. Afr., No. 4222; 1978 id., No. 6099. These laws would be amended or 
superseded by the new legislation referred to in notes 111-14 infra. 

110 See N.Y. Times, Oct. 22, 1986, at Al, col. 3; see also N.Y. Times, Oct. 6, 1988, at A17, 
col. 1 (on litigation resulting from the cutoff). 

Hi See N.Y. Times, Aug. 14, 1987, at A3, col. 5. 

42 Promotion of Orderly Internal Politics Bill, §2, discussed in 4 S. AFR. J. HUM. RTS. 139, 
148-50, 261 (1988). 

"8 Promotion of Orderly Internal Politics Bill, §2. 

114 Td. §5. See also Pretoria May Ban Foreign Funds for Rights Groups, N.Y. Times, Mar. 2, 1988, 
at AQ, col. 1. The Department of State has criticized the measure as “unwarranted.” See South 
Africa’s Proposal to Ban Foreign Funds, Der’r ST. BULL., No. 2134, May 1988, at 23. 
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At the other end of the spectrum are states that permit—or at least do not 
prohibit—foreign contributions to their electoral campaigns. Some states 
fall into the permissive category by default, either because they have no 
campaign finance legislation or. because such legislation as they have does 
not deal with foreign funding.'!® While inattention or inertia (or possibly 
corruption) can plausibly explain a state’s implicit toleration of foreign elec- 
toral funding, target states may have good reasons for deliberately prefer- 
ring a permissive system. Some may encourage inflows of foreign funds 
merely for balance-of-payments purposes, but they may also perceive ad- 
vantages for their political systems in allowing political parties or candidates 
to maintain links with outside benefactors. The constructive purposes of 
such links from the point of view of the recipient state could include: (1) 
assisting that state in consolidating its democratic political institutions, espe- 
cially where it is in transition from an authoritarian system;''*® (2) forging 
transborder ties between political parties with sympathetic ideologies;!!” 
and, conceivably, (3) fostering the conditions for long-term regional inte- 
gration by promoting the development of similar political structures in 
neighboring states.'!* 

A target state’s government might try to turn outside interest in its poli- 
tics to its own advantage, especially where it craves international approval to 
confirm its legitimacy. As part of a public relations effort to portray its 
political system as more open than its critics have charged, Nicaragua an- 
nounced through its ambassador to the United States that it did not oppose 
international assistance to opposition political parties, adding that “‘accord- 
ing to law, during our 1984 elections political parties and candidates were 
able to accept financing for their campaigns from foreign sources.” !!9 

This survey of selected types of domestic campaign finance legislation is 
not intended to be exhaustive, but merely illustrative of models and trends 


115 Until 1966, when the United States first restricted foreign campaign contributions, U.S. 
law belonged on the permissive end of the spectrum. France maintained a laissez-faire ap- 
proach to campaign financing until 1988 and apparently did not exclude foreign money until 
several recent controversies eventually prompted reform of the electoral code. See generally 
France Moves to Curb Campaign Funds, N.Y. Times, Jan. 4, 1988, at A3, col. 4; see also Lewis, 
supra note 45. The new French law restricting foreign contributions is cited in note 103 supra. 

6 Tt is the assumption of programs like those sponsored by the U.S. National Endowment 
for Democracy and the West German political party foundations that such programs serve the 
mutual interests of influencing and influenced states. See text at notes 68—78 supra. 

17 Some of the programs sponsored by the institutions mentioned in the preceding note aim 
at promoting this objective, as do transnational associations of likeminded political parties (such 
as the Socialist International). 

118 Arguably, this process is under way in Western Europe, where the extent of homogeneity 
of party structures and similar political institutions might have some bearing on the long-term 
prospects for the European Parliament. See generally A. PELINKA, supra note 51, at 7, 115-18; 
G. PRIDHAM & P. PRIDHAM, supra note 51. 

11% Letter to the editor from Carlos Tunnermann, N.Y. Times, Aug. 19, 1987, at A22, col. 
6. The relevant Nicaraguan law has subsequently been changed to prohibit donations from 
foreign countries. See Nicaragua Bars Opposition from Getting U.S. Aid, N.Y. Times, Nov. 7, 1988, 
at All, col. 1 (noting that in Nicaragua, “as elsewhere in Central America, many parties 
receive regular help from like-minded parties in Europe and elsewhere”; that the Sandinista 
party itself had received foreign help in the 1984 election; and that the new law could signifi- 
cantly affect political life and possibly result in a switch from overt to covert aid). 
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that may be relevant to the content of the nonintervention norm. In view of 
the diversity of the models described, it would be easier to contend that 
there is no shared view of whether foreign campaign assistance is permissi- 
ble than to argue for a general belief in illegality; but the fact that a variety 
of countries have recently adopted or strengthened measures against for- 
eign funding i is at least some evidence of a trend toward delegitimizing this 
activity. Nonetheless, it is not a foregone conclusion that all domestic laws 
purporting to exclude foreign campaign funds should be given dispositive 
effect. For the reasons to be developed in part IV, such laws must be 
evaluated in the light of normative aspects of the international legal order, 
especially the norms safeguarding human rights. Before doing so, we will 
consider a different form of influence: economic leverage affecting foreign 
political developments. 


II. ECONOMIC LEVERAGE 


In addition to the forms of election campaign assistance discussed in the 
preceding part, various techniques of economic leverage are available to 
influencing states in their efforts to strengthen or weaken political factions 
and trends in another state. These techniques fall roughly into two catego- 
ries: (1) affirmative tools of leverage, which include the award of economic 
and financial benefits such as government-to-government aid, trade prefer- 
ences and loan facilities;!*° and (2) negative techniques, often called eco- 
nomic sanctions, which involve suspending or terminating such benefits (or 
threatening to do so).!?! In general, legal regulation of the application of 
economic leverage is the subject of a large literature going well beyond the 
scope of this article;!** for present purposes, the relevant question is the 
extent to which state practice and elements of principle legitimize or dele- 
gitimize the use of economic techniques to affect internal political develop- 
ments in another state. 


A. Affirmative Techniques: Governmeni-to-Government Aid 


Affirmative techniques of economic leverage constitute the “carrots” that 
influencing states offer to target states to encourage political developments 
congenial to the interests of the influencing state. In contrast to the cam- 
paign-funding techniques discussed in the previous part, the economic and 
financial benefits of concern here are offered not to a particular party or 
candidate, but rather for general public purposes such as development or 
defense. Government-to-government aid is a good example of this kind of 
affirmative influence and thus will be the focus of the discussion in this 


120 See generally D. BALDWIN, ECONOMIC STATECRAFT (1985). 

121 See generally G. HUFBAUER & J. SCHOTT, ECONOMIC SANCTIONS IN SUPPORT OF FOR- 
EIGN POLICY GOALS (1983); ECONOMIC SANCTIONS RECONSIDERED (1985). 

122 See, e.g., ECONOMIC COERCION AND THE NEW INTERNATIONAL ECONOMIC ORDER (R. 
Lillich ed. 1976); D. BALDWIN, supra note 120, at 336-59; Bowett, Economic Coercion and 
Reprisals by States, 13 VA. J. INT’L L. 1 (1972). In a separate work in progress, I am considering 
broader issues concerning economic leverage in international law and practice. 
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section, with the understanding that a similar analysis could apply to other 
benefits such as preferential trade relations and loan arrangements on con- 
cessional terms. 

Whether a government that grants such benefits is an “influencing state” 
may be a matter for debate in particular circumstances: I do not exclude the 
possibility that the donor could be indifferent to the effect that its benefi- 
cence might have on the domestic political situation in the target state. But 
whatever the donor’s motivation, the effect of foreign aid is often to 
strengthen the political control of the regime in the target state, and thus to 
increase the likelihood that it will be reelected or otherwise remain in 
power. To the extent that the aid improves standards of living in the recipi- 
ent state or otherwise fosters conditions of stability, the incumbent govern- 
ment is likely to reap political gains even though the donor state might have 
acted out of disinterested generosity. The incumbent may also be able to 
turn government-to-government aid to its own advantage in cruder ways, 
just as President Marcos of the Philippines was able to exploit general gov- 
ernmental assistance from the United States to consolidate his own political 
power; massive U.S. aid created the perception that the United States was 
backing continuation of the political status quo in the Philippines,” and it 
also enabled Marcos to dispense untold amounts of patronage to his cronies 
and ensure their support for his reelection.!** 

Interestingly, government-to-government forms of financial aid may have 
more impact on election results than campaign aid. The U.S. involvement in 
Philippine politics can illustrate the relative effectiveness of government-to- 
government aid in this regard. Although the United States provided finan- 
cial aid to various candidates in presidential and legislative elections,’*® the 
impact of this electoral assistance as such seems almost trivial next to that of 
the government-to-government aid. There is little reason to believe that the 
comparatively small electoral transfers affected the outcomes of the Philip- 
pine campaigns in question,'®® while government-to-government aid may 
well have been a significant factor in helping to keep Marcos in power. One 
reason for the disparity in effectiveness is that the amounts differ by several 
orders of magnitude. In comparison to the relatively inconsequential 


123 This perception was bolstered by indications of intangible support. For example, when 


President Nixon visited Manila in July 1969, shortly before a Philippine election, the U.S. 
Embassy reported a political windfall for Marcos: “President Nixon’s mere presence in Manila 
will convey to the average voter a U.S. endorsement and protect Marcos from opposition 
charges that he is not a good friend of the U.S.” R. BONNER, supra note 48, at 65. 

124 See generally id. at 51-53, 265. The extent to which Marcos may have diverted U.S. aid 
funds for personal purposes has been a focus of recent investigations in both the Philippines 
and the United States. 

125 See id. at 38-44, 142-43, 203-23. 

126 The CIA is believed to have given amounts aggregating about $200,000 to a slate of six 
senatorial candidates in the 1959 elections, but all the CIA-backed candidates lost. Id. at 42-44, 
142-43. Ferdinand Marcos, the top vote getter in that senatorial campaign, was not on the U.S. 
slate. In the 1965 presidential election, the CIA apparently bet on both the competitors— 
Ferdinand ‘Marcos and Diosdado Macapagal—presumably with the objective of enhancing 
postelectoral influence with whichever was the winner. Id. at 42-44. 
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amounts of electoral aid—apparently not in excess of a million dollars in any 
of the Philippine campaigns in question!?’”—-U.S. financial aid to the Philip- 
pines for military, economic and other purposes added up to hundreds upon 
hundreds of millions of dollars during the Marcos period. The U.S. experi- 
ence with other target countries has been similar.’ — + 

As for the reactions of states affected by affirmative forms of economic 
influence, they quite naturally tolerate and usually even welcome external 
aid conveyed through government-to-government channels, even if that aid 
has the purpose or effect of influencing domestic political developments. 
Government-to-government aid and similar economic benefits are usually a 
matter of public record in either the influencing state or the influenced state 
or both (for example, in their published budgets); and influencing states 
often attempt to wield this form of influence through projects of high 
visibility such as massive public works and defense assistance. But precisely 
because government-to-government aid can be so effective in entrenching 
the political position of the receiving government, such aid might under 
some circumstances impair the free political choice of the people, especially 
if that government exploited the aid to augment its own political strength 
without conferring compensatory public benefits.’?? Fortunately, the public 
benefits of this kind of aid are usually manifest, but if the influencing state 
allows such funds to be diverted for the private benefit of incumbent off- 
cials, the transaction should not be considered strictly as a government-to- 
government one but rather as a form of financial aid to a faction that 
happens to be incumbent. 

The convergence of a common practice by influencing states with general 
acceptance by targets tends to suggest that affirmative economic leverage to 
influence political developments is legitimate. This inference from state 
practice draws support from the fact that even when opposition factions or 
third parties call upon influencing states to suspend economic benefits to a 
target,” they do not generally claim that their continuation would violate 
the nonintervention norm; the typical assumption is that a favorable eco- 
nomic relationship is the normal state of affairs. Nor is the claim made that 
otherwise legal government-to-government aid becomes illegal because of 


127 Id. at 38-44. 

128 In the case of Chile, there was an equally dramatic disparity between the relatively 
minimal sums contributed to the 1964 campaign of Eduardo Frei—about $3 million—and the 
nearly $1 billion in foreign assistance to Chile during the Frei administration. See H. 
KISSINGER, THE WHITE HoUsE YEARS 659-77 (1979). In Kissinger’s view, the amounts the 
United States offered to oppose Salvador Allende in the 1970 elections were exasperatingly 
small. As to results, electoral aid produced mixed success in Chile: in the congressional elec- 
tions of 1965 and 1968, 22 candidates received CIA funding, of whom 9 were elected. In 1970, 
of course, U.S. aid to Allende’s opponents failed to produce the desired result. See 7 Church 
Comm. Hearings, supra note 43, at 166-73. 

129 Schachter has made a related point in the context of armed interventions: “It cannot be 
assumed that governments will, as a rule, invite foreign interventions that leave the people 
entirely free to make their own political determinations, though on occasion this may be the 
case.” The Right of States, supra note 5, at 1645. ` 

°° For examples, see text at notes 141-42 infra. 
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the political motivation of the donor.’*' Any rule that would make the 
legality of such aid turn on the subjective motivations of donor governments 
would certainly be unworkable and probably counterproductive to the in- 
terests of recipient states in obtaining assistance for valid public purposes. 
Indeed, the possibility of cementing political affiliations between donors and 
recipient states provides a major incentive for increasing aid flows, with 
consequent benefits not only for specific recipient states but also for North- 
South relations generally. 


B. Negative Techniques: Withdrawal of Benefits 


The negative version of economic leverage is far more controversial than 
its affirmative counterpart and much more likely to draw challenge in legal 
terms. Yet influencing states have not shied away from using economic 
pressure—everything from withdrawal of favorable treatment to total trade 
embargoes—to prod a target state into changing its government or form of 
government. -A recent study catalogs 18 cases in which economic sanctions 
have been used to “destabilize” a government,'*? including such well- 
known examples as the measures taken by the United States against Cuba, 
Chile, the Dominican Republic, Libya and Nicaragua; by the United King- 
dom and others against Iran, Rhodesia and Uganda; and by the Soviet 
Union against Yugoslavia, Finland and Albania. But even though 18 cases 
are far from a trivial number, it significantly understates the instances rele- 
vant to the present article. The authors acknowledge that they did not 
attempt to include many episodes involving smaller powers or those docu- 
mented in non-English sources; nor did they count as “destabilization” cases 
those in which the sanctioning state’s primary motivation was to impair an 
adversary’s military power or achieve another major foreign policy goal. ° 
Furthermore, they limited their list to cases in which the influencing state 
actually severed aid or trade relations with a transparent (even if unan- 
nounced) “destabilization” objective.!** This methodology excludes, for 
example, threats to withdraw an economic benefit if the threat achieved its 
purpose before being implemented, as well as instances in which states have 
exerted influence short of ‘‘destabilization” through such methods as insist- 
ing that the target state meet political conditions as a prerequisite for re- 
ceiving further aid. If we broadened the inquiry to include cases where 


131 In the Nicaragua case, the World Court approved the notion that intervention is ‘“‘allow- 


able at the request of the government of a State.” 1986 ICJ Rer. at 126. The context of the 
Court’s remarks was military assistance offered by one government to another; a fortiori, 
nonmilitary economic assistance should be considered lawful. 

132 G, HUFBAUER & J. SCHOTT, supra note 121, at 6-7, 43-45, 51, 70. 

133 Td. at 3—4, 32. Thus, for example, United Nations sanctions against South Africa are 
categorized as attempting to achieve ‘‘major changes in target country policies” rather than to 
undermine the Government. Id. at 54. Sanctions for human rights purposes (such as by the 
United States against various countries during the Carter administration) are categorized as 
efforts toward “modest changes in target country policies.” Id. at 31, 49-50. I would consider 
both of these kinds of sanctions as attempts to influence political developments in the target 
state. 7 

134 Td. at 2, 31-32. 
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influencing states have used economic leverage to press the target to hold 
elections or otherwise to alter preexisting domestic political processes, then 
the number would be much larger.'®° 

Target state responses to negative economic leverage frequently invoke 
various norms of international law, including the norm against noninter- 
vention in internal affairs. Often these responses have been part of broader 
claims made in the context of the North-South dialogue—for example, that 
developed states have a legal duty to maintain aid flows without the imposi- 
tion of any political conditions, or even that economic “‘coercion’’ to achieve 
political objectives constitutes a use of “force” barred by the UN Charter.'*® 
These broad claims have been rejected by developed countries and thus 
cannot be said to have produced any new normative consensus. Nor does 
there seem to be any disposition on the part of influencing states to accept 
more narrowly formulated claims that they are legally bound by the nonin- 
tervention norm to refrain from resorting to economic pressure to affect 
political developments in another state. 

Indeed, it is even possible that the use and visibility of such pressure is 
increasing, as is evidenced not. only by an acceleration of instances in U.S. 
practice,'*” but also by foreign states’ actions and some multilateral consid- 
eration of collective economic pressure for political purposes." There has 
been more receptivity in the last few years to the possibility of imposing 
mandatory UN Security Council sanctions against South Africa to effect 
political change there.'*? Even multilateral financial institutions, which gen- 


185 The United States has attachéd such political conditions to foreign aid in a variety of 
cases. Recent examples may be found in 22 U.S.C.A. §§2271-2276 (West Supp. 1988) (estab- 
lishing policies for U.S. aid to Central American countries, including “opening the political 
process to all members of society”); and in id. §2370 note (requiring as a condition of U.S. aid 
to El Salvador in fiscal years 1982 and 1983 that the President certify, inter alia, that the 
Government of El Salvador “is committed to the holding of free elections at an early date”). 
For discussion of the application of U.S. pressure (including the design of aid policies) to 
influence an election, see Meyer, The Limits of Intervention in the Political Process: The Role of the 
United States in El Salvador, 7 ASILS INT'L L.J. 89 (1983). 

136 For a discussion of an unsuccessful effort by certain developing countries at the Vienna 
Conference on the Law of Treaties to define “force” as including “economic or political 
pressures,” see Kearney & Dalton, The Treaty on Treaties, 64 AJIL 495, 533-35 (1970). 

137 In 1987—1983 alone, the United States escalated economic pressure against South Africa, 
Haiti, Chile and Panama, with the overt motivation of achieving political change in those 
countries. See Comprehensive Anti-Apartheid Act of 1986, Pub. L. No. 99-440, 100 Stat. 1086 
(South Africa); N.Y. Times, Nov. 30, 1987, at Al, col. 5 (Haiti); ‘52 Fed. Reg. 49,129 (1987) 
(Chile); Dep’r ST. BULL., No. 2134, May 1988, at 69-73; and id., No. 2136, July 1988, at 75 
(Panama). 

138 West European governments, Japan and the United States have all recently curtailed 
economic relations with Burma pending political change there. See Thailand Seeks to Increase 
Links to Burma’s Military Government, N.Y. Times, Nov. 9, 1988, at A12, col. 1; Burma’s Opposi- 
tion Appears to Falter, N.Y. Times, Oct. 9, 1988, §1, at 3, col. 1. 

For noneconomic examples of multilateral pressure, see text at notes 170-74 infra. 

19 In February 1987, the negative votes of two permanent members (the United Kingdom 
and the United States) blocked passage of a Security Council resolution aimed at imposing such 
sanctions. The resolution otherwise enjoyed broad support. See UN Doc. $/PV.2738, at 67 
(1987). 
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erally have excluded political criteria from their decisions on loans, may be 
on the way toward becoming forums for the exercise of political leverage.'*° 
In weighing the legal significance of the objections of target state govern- 
ments to politically motivated economic sanctions, it may be appropriate to 
discount the self-interested protests of ruling elites whose attitudes do not 
fairly reflect those of the target state as a polity, and to give at least some 
weight to the positions of opposition political leaders who enjoy substantial 
local support. In several recent cases, opposition factions within the target 
state have virtually pleaded with the outside world to impose, maintain or 
strengthen economic sanctions against a repressive regime: South Africa 
and Panama are two salient examples.'*' Such appeals may be controversial 
because the interruption of economic relations could have disastrous effects 
on the local economy—indeed, on the same constituencies that seek their 
fair share of political power.'*? When opposition factions are willing to risk 
such dire consequences, that very fact can testify that the incumbent regime 
does not speak for the people and is merely hiding behind the noninterven- 
tion norm to protect its own political position. 
Another relevant factor in evaluating the legal significance of target gov- 
ernments’ objections to negative economic leverage is the response of third 
states—those that were not the initiators of the economic sanctions but are 
called upon to react to them in some fashion. To the extent that the target 
government elicits support for its view of the nonintervention principle 
from the broader international community, that support would constitute 
some evidence as to the content of the norm; conversely, if the influencing 
state can persuade other states to join in its sanctions or at least not to, 
undercut or condemn them, those attitudes could suggest some support for 
its legal position. Recent episodes show considerable ambivalence in the 
international community about the use of economic sanctions to affect do- 
mestic political trends. For example, in March of 1988, delegates from 22 
Latin American states expressed their solidarity with the de facto Govern- 
‘ment of Panama against U.S. economic pressure aimed at bringing down 
General Manuel Antonio Noriega, and even indicated that their countries 


140 Italy and the Scandinavian countries recently opposed a World Bank loan to Chile, while 
France, Belgium, Spain, the Netherlands and the United States abstained. The votes were 
viewed as a signal to Chile of international concern over its political situation. See 250m Loan 
Approved for Chile: Critics Say World Bank Funds Will Help Boost Pinochet Rule, Boston Globe, Dec. 
16, 1987, at 3, col. 3; of. N.Y. Times, Aug. 12, 1987, at A22, col. 4. 

141 See Noriega Foes are Wary of U.S. Deal: Lifting Sanctions Could Bolster the General, N.Y. Times, 
Apr. 30, 1988, at A4, col. 4 (“Opposition leaders have repeatedly insisted that only continued 
American sanctions will guarantee that General Noriega steps down”). The Congress of South 
African Trade Unions and many black groups have called for sanctions; other opposition 
groups argue against them. See Sanctions Squeeze South Africa, N.Y. Times, Nov. 13, 1988, §3, at 
1, col. 3; N.Y. Times, Oct. 22, 1986, at Al, col. 3. 

142 Thus, the Chilean opposition has had difficulty reaching a unified position on whether to 
call on the outside world to sever financial ties with Chile as an inducement to political 
liberalization, in view of the likely economic hardship that would result. See Chile's Leader Takes 
to Task Foreign Foes, N.Y. Times, Dec. 11, 1987, at A11, col. 1. 
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might offer financial assistance to Panama to counteract U.S. economic 
“intervention”’;!*3 but other states have followed the U.S. lead at least in- 
formally, by declining to do business as usual with the Noriega regime. In 
short, evidence can be adduced from the behavior of third states to support 
the legal positions of both influencing states and target governments. 

Interestingly, even in a judgment that accepted Nicaragua’s arguments on 
almost all other points, the International Court of Justice declined to hold 
that U.S. economic sanctions against Nicaragua violated the principle of 
nonintervention. Referring to the cessation of economic aid, the reduction 
of Nicaragua’s sugar import quota and the imposition of a trade embargo, 
the Court stated that it had “merely to say that it is unable to regard such 
action on the economic plane as is here complained of as a breach of the 
customary-law principle of non-intervention.’’'** The Court gave no rea- 
sons for this conclusion, but possibly it was mindful that a contrary holding 
would in effect have obligated donor states or trading partners to continue 
preexisting aid or trade relations even with a state whose government had 
taken an unfriendly turn. 

This review of state practice concerning economic leverage to affect in- 
ternal political developments suggests that practice alone cannot resolve key 
questions about the legality of such conduct, especially as regards economic 
sanctions or “coercion.’”’ Legal evaluation of ambiguous practice requires 
investigation of its relationship to principles underlying the international 
legal order, and it is to that analysis that we now turn. 


IV. FUNDAMENTAL PRINCIPLES: HUMAN RIGHTS 
AND STATE SYSTEM VALUES 


Both influencing and influenced states appeal to fundamental principles 
in defense of their respective positions on what the nonintervention norm 
permits and prohibits. At the risk of oversimplification, I will suggest two 
general clusters of principles that the two sides invoke. In the first cluster 
are values relating to the rights of individual human beings to participate in 
self-government. The second cluster consists of the principles inherent in 
the international system of separate, sovereign states, including the princi- 
ples of non-use of force, political independence of states and sovereign 
equality. For convenience I will refer to these two clusters as “human rights 
values” and “‘state system values.” Each cluster has firm roots in the United 
Nations Charter,!*® and each has been reaffirmed and strengthened subse- 
quently, including in the Universal Declaration of Human Rights for the 


143 See U.S. Effort to Remove Noriega Begins to Irk Latins, N.Y. Times, Apr. 6, 1988, at A6, col. 3; 
see also Caribbean Officials Criticize Outside Pressure on. Panama, N.Y. Times, May 23, 1988, at A3, 
col. 3. 

144 1986 ICJ REP. at 126. 

145 As to human rights values, see, inter alia, UN CHARTER, Preamble, Art. 1(3) and Arts. 
55-56. As to state system values, see, inter alia, id., Preamble, Art. 1(2) and Art. 2(1), (4) and 


(7). 
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human rights cluster’*° and the Friendly Relations Declaration for the state 
system cluster. !*” 

The cluster of human rights values includes each person’s “right to take 
part in the government of his country, directly or through freely chosen 
representatives,” ?*? and also protects the liberties of conscience and expres- 
sion that are éssential to the fulfillment of this political right.™*’ Further- 
more, human rights instruments provide that the “will of the people. . . 
shall be expressed in periodic and genuine elections which shall be by uni- 
versal and equal suffrage and shall be held by secret vote or by equivalent 
free voting procedures.”’!°° From the point of view of influencing states, 
these concepts help to justify transnational political activity that is aimed at 
aiding a disenfranchised group or inducing a repressive regime to submit to 
fair elections. Even covert activity can sometimes be defended on human 


rights grounds; for example, aid to a banned political party or to a sup- 


pressed or censored media outlet. On the other hand, target states also 
invoke human rights values, by emphasizing that the political process con- 
templated by international human rights law is supposed to reflect the “will 
of the people,” not the preferences of an outside power. In some cases, the 
human rights claims of either the influencing or the influenced state are 
obviously disingenuous; but harder cases raise serious questions of how to 
accommodate human rights values that are apparently in conflict, or how to 


reconcile those values with other principles of the international legal orden 


including the postulates of the state system. 

State system values presuppose the organization of the international com- 
munity into territorially separate, politically independent states. From that 
premise, the international legal system has derived a series of concepts 


146 GA Res. 217A (III), UN Doc. A/810, at 71 (1948) [hereinafter Univ. Dec.]. Several 
treaties also elaborate the political human rights that are of interest here. They include (non- 
exclusively) the International Covenant on Civil and Political Rights, GA Res. 2200, 21 UN 
GAOR Supp. (No. 16) at 52, UN Doc. A/6316 (1966) [hereinafter Int'l Cov.); the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 
213 UNTS 221, and its several protocols [hereinafter Eur. Conv.]; the American Convention 
on Human Rights, Nov. 22, 1969, reprinted in ORGANIZATION OF AMERICAN STATES, HAND- 
BOOK OF EXISTING RULES PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYS- 
TEM, OAE/Ser.L/V/II.65, doc. 6, at 103 (1985) [hereinafter Am. Conv.]; and the African 
Charter on Human and Peoples’ Rights, OAU Doc. CAB/LEG/67/3/Rev.5 (1981), reprinted 
in 21 ILM 58 (1982) [hereinafter Afr. Ch.]. 

147 See note 25 supra. The Friendly Relations Declaration also embodies human rights values, 
especially in its “principle of equal rights and self-determination of peoples.” 

148 Univ. Dec., Art. 21(1); see also Int'l Cov., Art. 25(a); Am. Conv., Art. 23(1)(a); Afr. Ch., 
Art. 13 (all supra note 146). The inter-American system recognizes “representative democ- 
racy” as the form of government for the American states in, inter alia, the OAS CHARTER, 
supra note 18, Art. 3(d), and the Am. Conv., supra, Art. 29(c). 

149 On freedom of thought, expression, assembly and related rights, see Univ. Dec., Arts. 
18-20; Int’l Cov., Arts. 18-22; Eur. Conv., Arts. 9-11; Am. Conv., Arts. 12~16; Afr. Ch., 
Arts. 8-11 (all supra note 146). 

150 Univ. Dec., Art. 21(3); see also Int'l Cov., Art. 25(b); Am. Conv., Art. 23(1)(b) (all supra 
note 146); Eur. Conv., Protocol No. 1, 213 UNTS 262, Art. 3. 
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aimed at preventing interstate conflict and promoting friendly relations. 
Among these are the principle prohibiting the use or.threat of force against 
the territorial integrity or political independence of any state,'®! the princi- 
ple of equal rights and self-determination of peoples?!” and the principle of 
sovereign equality of states.'** (I deliberately omit the principle of nonin- 
tervention in matters within a state’s domestic jurisdiction, which is usually 
considered a principle of equal authority with the others mentioned,’®* 
because the content of that principle is the very issue under discussion in the 
present inquiry.) 

The principle of the political independence of states is expressed in var- 
ious international legal instruments along the lines that each state “has the 
right freely to choose and develop its political, social, economic and cultural 
systems.”’!°° This notion of the state as a politically separate entity, whose 
political personality all other states must respect, is critical to the state 
system cluster. Under this conception, a state’s political system is quintes- 
sentially a matter of exclusive internal concern. In section A below, I argue 
that the state system value of political independence is closely linked to the 
human rights value of citizen participation in governance. Because of this 
linkage, a political system that denies basic political rights is in my view no 
longer a strictly internal affair. 

The state system cluster and the human rights cluster have different . 
historical roots and jurisprudential underpinnings. The state system cluster 
reflects the traditional conception of international law as a body of rules 
made by and for sovereign states to govern their mutual relations, and finds 
its contemporary functional justification in the need for agreed standards of 
international conduct to minimize tensions that could lead to transboundary 
conflict.’°° According to this conception, it is vital to have generally ac- 
. knowledged “rules of the road” to define the acceptable limits of state 


151 UN CHARTER Art. 2(4); Friendly Relations Declaration, supra note 25, principle (a). 

152 UN CHARTER Art. 1(2); Friendly Relations Declaration, supra note 25, principle (e). The 
principle of self-determination is also embodied in international human rights law, e.g., IntI 
Cov., supra note 146, Art. 1. 

153 UN CHARTER Art. 2(1); Friendly Relations Declaration, supra note 25, principle (f). 

154 For example, it is given equal status in the Friendly Relations Declaration as principle (c). 
The “General. Part” of the Friendly Relations Declaration declares that “the above principles 
are interrelated and each principle should be construed in the context of the other principles.” 

On the other hand, the argument could be made that the nonintervention norm is a weaker 
norm than the ones referred to in the previous three notes, all of which are explicit treaty 
obligations of states under the UN Charter. As noted in the text at notes 22-23 supra, the 
Charter does not explicitly impose a duty on states not to intervene in domestic matters, 
although Article 2(7) does impose such a duty on the UN een 

155 The quoted phrase is from the formulation of the principle of sovereign equality of states 
in the Friendly Relations Declaration, supra note 25. Similar formulations are found in id., the 
principle concerning the duty not to intervene in matters within domestic jurisdiction (quoted 
in the text at note 28 supra); in the Charter of Economic Rights and Duties of States, supra note 
25, ch. I, Art. 1; in the Helsinki Accord, supra note 19; and in the OAS CHARTER, supra note 
18, Art. 13; among other international instruments. 

188 See generally T. NARDIN, supra note 2. 
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behavior; those rules must include limits marking off the sphere of “domes- 
tic jurisdiction” into which other states may not intrude. The human rights 
cluster, in contrast, reflects more recent trends (which have accelerated 
since the Second World War) toward giving the individual a right to invoke 
international legal norms against states, including even his or her own state. 
Although the human rights values of the international legal system are often 
elaborated in terms of natural law or morality, they share with the state 
system cluster the objective of avoiding international conflict, since human 
rights violations have been known to lead to breaches of the peace. 

No formulation of the nonintervention norm can be complete or satisfac- 
tory without taking account of both state system values and human rights 
values. Surely in our increasingly dangerous world, there are compelling 
reasons for respecting the existence of separate states and honoring both 
their territorial integrity and their political independence.’®” But the non- 
intervention norm must not become a vehicle for exalting the abstract entity 
of the state over the protection of individual rights and fundamental 
freedoms. 


A. The “Political Independence” of States and Political Rights 


As a first step toward reformulating the nonintervention norm in light of 
both state system and human rights values, I will contend that the concept of . 
the “political independence” of states should be understood against the 
backdrop of the political rights of their inhabitants. A state’s political inde- 
pendence surely entails freedom from foreign domination—a foreign pup- 
pet is not truly “politically independent”—but it also means something 
more than that. Let us first take the extreme case of people who have been . 
completely prevented from exercising political freedoms. When these sub- 
jugated people look outside the boundaries of the state for nonforcible 
assistance in asserting their own political independence, their rulers’ objec- 
tion to outside influence would be tantamount to a claim that the rulers, 
rather than the state itself or its people, are the parties who enjoy the 
protection of the nonintervention norm. It is the state that has a right to 
political independence, not a particular regime and certainly not a regime 
that denies to the state’s people the opportunity to make. political choices. 

The suggestion of linking the concepts of the political independence of 
states and the political rights of citizens is no doubt controversial, at least for 
the many countries of the world that infringe political rights to a significant 
degree. Although my approach to political independence differs from the 
traditional one, the argument is not as radical as it might appear. Most 


157 I am not persuaded by the position that the value of maximizing human dignity is the 


raison d’être of the international legal order and should take precedence over all other com- 
peting claims. See, e.g., Reisman, supra note 9. Reisman goes so far as to elevate human dignity 
values above the value of conflict avoidance; hence, in his view, even forcible intervention in 
aid of the human rights of the target state’s inhabitants is legitimate. I endorse Schachter’s 
critique of this position. See Schachter, supra note 9. 
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important, I intend no attack on the prohibition under the UN Charter of 
the use of force against either territorial integrity or political independence, 
and I wholeheartedly endorse the application of this prohibition to attempts 
by any foreign power to change a state’s political system by force.°® My 
position concerning the legitimacy of certain kinds of political influence is 
limited to the use of nonforcible techniques, which are not directly regulated 
by Article 2(4) of the Charter. For reasons to be developed in section B 
below, increasing acceptance of nonforcible political influence may have a 
constructive effect in mitigating the factors that all too often have led to 
transboundary uses of force. If so, my argument would promote, rather 
than undermine, the purposes of Article 2(4). 

Undoubtedly, governments with poor human rights records will resist a 
view of the nonintervention norm that opens them up to nonforcible politi- 
cal challenges from abroad, even though forcible interventions would still 
be barred. But to the extent that the legal argument in their faver relies on 
state system values to shield them from nonforcible.external influence, I 
believe it is misplaced. Certain state system values, such as territorial integ- 
rity and sovereign equality, can be applied without reference to the rela- 
tionship of a state to its people, but the concept of political independence 
cannot. A state “freely” chooses its political system only when its people are 
free to choose. The necessity of linking political independence to political 
rights is especially clear in the stark cases previously mentioned, where the 
influencing state responds to the plea of people subjugated by a terror- 
wielding tyrant; in such cases, the external aid enhances, rather than un- 
dercuts, the political independence that international law ensures to the 
state, by strengthening the political rights of the state’s people as against the 
self-interest of the regime. 

In more typical cases, the incumbent government is not so blatantly (or 
bloodily) repressive as to be beyond the pale, and the citizenry enjoys some, 
albeit limited, opportunity for the exercise of political rights. To understand 
how the nonintervention norm should apply to such cases, it will be useful to 
explore some of the threshold issues pertaining to the status of rights of 
political participation under international human rights law. Then I will 
offer some concrete applications of my position, using the issues of cam- 
paign financing and economic sanctions as examples. 

Do states have legal duties to hold periodic and genuine elections, to 
afford rights of free political expression, to allow their citizens to organize 
into political parties and otherwise to admit the full exercise of political 
freedoms? Surely, the states that have entered into human rights treaties 
have accepted legally binding obligations to the extent provided in the 
treaties in question. As mentioned above, the International Covenant on 
Civil and Political Rights and regional human rights treaties all embody 


138 | associate myself with the positions concerning the illegitimacy of forcible intervention 
set forth in L. HENKIN, supra note 5, and Schachter, supra notes 5 and 9. Impermissible forcible 
intervention should include not only outright invasions but also proxy wars, milizary. support 
for guerrillas, state-supported terrorism and similar techniques of transboundary violence. 
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guarantees of political participation, with some variations in content.’®* The 
International Court of Justice correctly recognized in the Nicaragua case 
that there is no reason in principle that a state could not make internation- 
ally binding commitments with respect to its domestic politics.1© (The 
Court found that, on the facts of that case, Nicaragua had not so limited its 
sovereignty as to justify the U.S. provision of forcible support to a counter- 
revolutionary group;'®! but it attached special importance to the fact that 
forcible intervention was involved.'®) Where states are in breach of such 
commitments, nonforcible political influence is a permissible means of en- 
forcing compliance, at least by the other parties to the treaty.'® 

Even where no treaty between influencing and influenced states directly 
establishes obligations concerning political rights, it is nonetheless legitimate 
for influencing states to attempt through nonforcible means to induce tar- 


159 See note 146 supra and accompanying text. The African Charter does not explicitly 
recognize a citizen’s right to vote or a country’s obligation to hold periodic elections, but its 
Article 13 does embody more general rights of political participation. See Gittleman, The 
African Charter on Human and Peoples’ Rights: A Legal Analysis, 22 Va. J. INT'L L. 667, 699 
(1982). The other regional treaties do contain specific provisions on voting and elections, as 
does the International Covenant. See Int’! Cov., supra note 146, Art. 25(b); Eur. Conv., Proto- 
col No. 1, supra note 150, Art. 3; Am. Conv., supra note 146, Art. 23(1)(b). Under the 
American Convention, no derogation is permitted from the right to participate in government. 
id., Art. 27. 

160 1986 ICJ Rep. at 131; see also id. at 382-85 (Schwebel, J., dissenting); H. KELSEN, supra 
note 23, at 776, 779-80 n.5, 785 n.9 (there are no matters which by their nature are “solely” 
or even “essentially” within a state’s domestic jurisdiction, since even a state’s form of govern- 
ment may be the object of an international agreement; the United Nations has treated exist- 
ence of certain governments as an international, rather than a domestic, matter). 

161 1986 ICJ REP. at 131-35. The Court examined Article 3(d) of the OAS Charter, which 
provides for “the effective exercise of representative democracy,” but concluded that this 
article provided no warrant for the United States to intervene on behalf of the contras. Judge 
Schwebel’s dissenting opinion took the position that the Nicaraguan Government had made 
binding commitments concerning its internal policies and had deliberately violated them. Id. at 
259, 274, 382-86, 395-402; see also id. at 283, 526-27 (Central American peace process 
assumes that certain political processes are matters of international concern). 

162 Td. at 134-35. 

168 The World Court was unsympathetic to the position that the United States could act as an 
enforcer of human rights norms against Nicaragua. In addition to its disapproval’of modes of 
enforcement that were at least partly forcible, the Court took note of the fact that while 
Nicaragua had ratified the American Convention (see id. at 134), the United States had not. 
The Court noted that the OAS mechanisms for enforcing the Convention were functioning; 
and it stated, in an overly restrictive dictum, that “where human rights are protected by 
international conventions, that protection takes the form of such arrangements for monitoring 
or ensuring respect for human rights as are provided for in the conventions themselves.” Id. In 
my view, remedies for enforcement of human rights standards should be cumulative, and the 
specification of certain protective mechanisms in a treaty should not preclude resort to other 
nonforcible measures. Cf. Am. Conv., supra note 146, Art. 29 (Convention not to be inter- 
preted as restricting other sources of rights); RESTATEMENT (THIRD) OF FOREIGN RELATIONS 
LAW OF THE UNITED STATES §703 Reporters’ Note 1 (1987) [hereinafter RESTATEMENT 
(Tuirp)}]. 
` For criticism of this aspect of the Court’s Judgment, see F. TESÓN, supra note 7, at 218-20; 
see also Tesón, Le Peuple, c'est moi! The World Court and Human Rights, 81 AJIL 173 (1987). 
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get states to honor the rights of political participation contained in other 
instruments, such as the Universal Declaration and the Helsinki Accord. 
Despite their lesser legal status, these documents are not devoid of legal 
effect.'** At a minimum, target states that have endorsed them are pre- 
cluded from claiming that the matters at issue fall solely within their do- 
mestic jurisdiction, and influencing states are justified in treating these 
matters as ones of international concern.’® States that have pledged at the 
international level to accord rights of political participation to their citizens 
are in a poor position to claim that nonforcible actions aimed at inducing 
compliance with that pledge constitute intervention in “internal” affairs. 
A substantial argument can be made in favor of the existence of a custom- 
ary law obligation to accord citizens the right to participate in political 
governance, although the specific contours of the obligation are debat- 
able.'®° The opinio juris component of a customary law obligation to permit 
at least some measure of political participation finds expression in the inter- 
national human rights instruments that have previously been cited, as well as 
in others.'®” The element of state practice is more problematic because of 
the wide range of approaches that states take toward political participation. 
Western-style pluralist democracy is only one of a variety of models that 
states may employ to give their citizens a voice in government, and I do not 
argue that states need to follow this or any other particular model.!® In- 
deed, even a one-party state may be able in some circumstances to satisfy an 


164 See Schachter, The Twilight Existence of Nonbinding International Agreements, 71 AJIL 296 
(1977). There is a strongly held view that aspects of the Universal Declaration have become 
legally binding as customary international law or as an authoritative interpretation of the UN 
Charter. See L. HENKIN, R. PUGH, O. SCHACHTER & H. SMIT, INTERNATIONAL Law: CASES 
AND MATERIALS 987-88 and references cited therein (2d ed. 1987). For comment on the 
Helsinki Accord as a “non-binding” instrument, see Russell, The Helsinki Declaration: Brobding- 
nag or Lilliput?, 70 AJIL 242 (1976); and RESTATEMENT (THIRD), supra note 163, Intro. Note 
to pt. VII, at 150 n.6. 

165 See Schachter, supra note 164, at 304; Henkin, Human Rights and “Domestic Jurisdiction,” 
in HUMAN: RIGHTS, INTERNATIONAL LAW AND THE HELSINKI ACCORD 21, 29 (T. 
Buergenthal ed. 1977) (although the Helsinki Accord is not a binding treaty, it involves 
undertakings that preclude the suggestion that the matters dealt with are pacha the exclusive 
domestic jurisdiction of the signatory states). 

166 Cf. Steiner, Political Participation as a Human Right, 1 Harv. Hum. RTs. Y.B. 77, 134 
(1988) (discussing diverse conceptions of rights of political participation and arguing that the 
right is programmatic in the sense that “it could never be fully realized”); see also The Right to 
Participate in Government: Toward an Operational Definition, 82 ASIL Proc. (1988, forthcoming) 
(discussion of whether the holding of elections is either a necessary or a sufficient condition for 
compliance with international human rights obligations of political participation; consideration 
of relationship to other political rights, including free expression and association). 

187 See note 159 supra. For other instruments, see, e.g., International Convention on the 
Elimination of All Forms of Racial Discrimination, opened for signature Mar. 7, 1966, 660 
UNTS 195, Art. 5(¢), which calls for equal enjoyment of political rights, “in particular the 
rights to participate in elections—to vote and to stand for election—on the basis of universal 
and equal suffrage.” 

168 A proposal that would have defined “genuine” elections as involving a choice between at 
least two parties and the right to organize a political opposition was not adopted in the 
International Covenant. See UN Doc. A/C.3/SR.298, para. 26 (1950), cited in INTERNA- 
TIONAL HUMAN RIGHTS LAW GROUP, GUIDELINES FOR INTERNATIONAL ELECTION OB- 
SERVING (1984) [hereinafter Law GROUP GUIDELINES]; see also Steiner, supra note 166, at 
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emerging international standard of political participation.1® What is im- 
portant is that citizens have a voice in political affairs and some means of 
approving or disapproving of their government and effecting political 
change. : 

In assessing the existence and content of a customary law obligation con- 
cerning political participation, several contemporary trends merit empirical 
investigation. Although it is beyond the scope of this article to develop the 
facts in detail, a few comments will suffice to indicate that a customary law 
norm to this effect may be taking shape. The countries exercising influence 
to bring about political liberalization and free elections are growing more ~ 
numerous, and it is now unsurprising for observers from around the world 
{representing states as well as international and nongovernmental organiza- 
tions) to converge on a target state to lend their support to demands for 
political reform or their assistance in assuring the fairness of an election.'”° 
In addition to bilateral means of leverage such as imposing conditions on the 
availability of foreign aid or trade benefits,'”! states sometimes exert multi- 
lateral pressure for political change in countries that have denied rights of 
political participation.'”? Although incumbent regimes do not always accept 
and, indeed, may strenuously resist these efforts," a variety of states have 
accepted not only external scrutiny but also outside assistance in setting up 


85-96 (summary of debates leading to adoption of texts that would allow states to implement 
their own structures for rights of political participation and electoral systems). 

169 See Steiner, supra note 166, at 129 n.175; and Law Group GUIDELINES, supra note 168, 
Commentary to Guideline V.C (citing INTERNATIONAL COMMISSION OF JURISTS, HUMAN 
RIGHTS IN A ONE-PARTY STATE (1978)). The Restatement (Third) notes that states differ as to 
whether elections in a one-party state can be considered “genuine” within the meaning of 
international human rights instruments. RESTATEMENT (THIRD), supra note 163, §702 Re- 
porters’ Note 10. 

170 See generally LAw GROUP GUIDELINES, supra note 168. International attention has re- 
cently focused on elections in El Salvador, Nicaragua, the Philippines, Haiti, South Korea and 
Chile. For evidence of the trend toward involvement by foreigners from many parts of the 
world, see, e.g., Foreigners to Observe the Plebiscite in Chile, N.Y. Times, Sept. 18, 1988, §1, at 6, 
col. 1 (former Spanish prime minister heading delegation of “several dozen former chiefs of 
state or government from Europe and Latin America”). 

171 See discussion in part IH supra. 

‘72 Following an on-site study by the Inter-American Commission on Human Rights of 
human rights violations in Nicaragua, the OAS adopted a resolution calling for the “immediate 
and definitive replacement of the Somoza regime.” Sze Res. I, June 23, 1979, adopted at the 
17th Meeting of Consultation of Ministers of Foreign Affairs, OEA/Ser.F/II, doc. 40/79, 
rev.2, discussed in Weston, Lukes & Hnatt, Regional Human Rights Regimes: A Comparison and 
Appraisal, 20 VAND. J. TRANSNAT’L L. 585, 619 n.186 (1987). The resolution is cited and 
discussed by the World Court in the Nicaragua case, 1986 IC] Rep. at 89-92, 131~32; and in 
Judge Schwebel’s dissenting opinion in the same case, id. at 259, 273-74, 382-86, 395-402. 

173 In South Korea the Government declined to permit the same degree of intensive election 
monitoring by outsiders as had taken place in the Philippines in 1986, characterizing such 
activities as “meddling in domestic affairs.” See U.S. Keeping Clear of Seoul Election, N.Y. Times, 
Dec. 7, 1987, at A7, col. 1. In other cases, incumbent regimes bave maintained that foreign 
pressure for any deviation from domestic election law is impermissible interference. Chile, 
Haiti and South Africa are among the states whose ruling regimes have recently raised such 
objections. See Botha Says Foreign Envoys Undermine Pretoria’s Rule, N.Y. Times, Aug. 14, 1987, 
at A3, col. 5; Chile’s Leader Takes to Task Foreign Foes, N.Y. Times, Dec. 11, 1987, at A11, col. 1; 
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and monitoring systems for free and fair elections.'’* Even states that do not 
follow a Western pluralist model frequently go to great lengths to demon- 
strate formal compliance with norms of political participation. Thus, the 
practice generative of a customary law duty continues to build. 
Nonetheless, my position with respect to interpreting the nonintervention 
norm in light of the,political rights of citizens does not depend on demon- 
strating that the duty to accord rights of political participation has ripened 
into an obligation under customary international law. Such a demonstration 
would be necessary only if I were arguing for the legality of nonforcible 
political influence on a theory of countermeasures or reprisals for breach of 
another international legal obligation.” But this is a misleading approach 
to the issue in question, because it presupposes that political influence is 
illegal unless justified by a prior breach. In my opinion, the question is not 
whether otherwise illegal influence can be justified because the target has 
violated “hard law” human rights obligations; rather, the appropriate ques- 
tion is which modes of influence are legal in the first place. Modern state 
practice does not support the notion that all forms of political influence 
must be prima facie illegal unless justified by some exceptional circum- 
stance. Instead, much such behavior now seems to be not only widespread, 
but even accepted and acceptable. The purposes of the present normative 
discussion are, first, to identify some of the contemporary values that ex- 
plain why the behavior is now considered acceptable and, second, to suggest 
a framework for determining the limits of acceptability. Influence to en- 
courage compliance with political human rights is acceptable whether or not 
those standards have ripened into ‘‘hard law,” because it is consistent with 
values recognized by the international community and does not intrude 
upon solely “domestic” matters. While the concept of the political inde- 
pendence of states can be a limiting factor on the acceptability of influence, 
it is a proper limit only to the extent that the target state’s people can 
exercise that independence through rights of participation in governance. 
We now may attempt to determine the consequences of the linkage be- 
tween the political rights of individuals and the political independence of 
states for some of the difficult problems we have encountered. Those prob- 
lems typically involve an incumbent government’s efforts to interpose the 
nonintervention norm as a barrier to foreign activities that aim at assisting 





Haitian General Disavows Killings, N.Y. Times, Dec. 16, 1987, at A8, col. 1 (Haitian leader 
charged that “foreign countries” had “financed the disorder” that disrupted Haitian presi- 
dential elections). 

174 See letters to the editor, N.Y. REV. BOOKS, June 26, 1986, at 42, col. 1 {concerning recent 
Salvadoran and Nicaraguan elections). 

175 The World Court applied a countermeasures analysis in its discussion of the noninter- 
vention norm and concluded that the United States had not established the conditions for the 
legitimate application of countermeasures. 1986 IC] Rer. at 130-35. Clearly, a major factor in 
the Court’s consideration was the impermissibility of measures involving the use of force in 
purported enforcement of human rights norms. /d. at 134-35. 

For the view that the Court erred in condemning forcible measures to enforce human rights, 
see F. TESÓN, supra note 7, at 201-44. My own position, of course, is limited to the application 
of nonforcible measures. See text at note 158 supra. 
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repressed political groups. In addressing these problems, it is appropriate to 
use the cluster of human rights values as the interpretive backdrop for the 
nonintervention norm and to define the norm in a way that permits, rather 
than precludes, activities directed at enhancing internationally protected 
rights. The next two subsections apply this approach to two concrete prob- 
lems of current interest, namely, external financing of political campaigns 
and economic sanctions designed to effect political change. 

Campaign funding. The area of campaign finance presents a special cate- 
gory of problems, because the existing body of international human rights 
law does not deal with the issue explicitly. At most, a right for parties and 
candidates to raise funds or to spend money to get their message across 
might be inferred from the guarantees in international human rights law of 
rights to associate freely'”® and to “impart information and ideas through 
any media and regardless of frontiers.”’”’ But there are no internationally 
accepted standards on amounts or sources of campaign ‘funds, or on 
amounts or recipients of campaign-related expenditures;'7® and (as part II.C 
has shown) there are diverse approaches in national legislation to the critical 
issue of control over foreign sources of funding. International human rights 
law thus provides no support for a general right of access to foreign funds for 
campaign purposes. As long as a target state respects the internationally 
recognized rights of political participation, including freedoms of associa- 
tion and expression, it has no obligation to allow domestic political forces to 
obtain financial support from outside the polity. 

With regard to states that do respect internationally guaranteed rights of 
political participation, both the human rights cluster and the state system 
cluster support an interpretation of the nonintervention norm that would 
allow those states to decide through their own domestic legal processes 
whether to tolerate foreign involvement in election campaigns. Interna- 
tional human rights law makes a clear distinction between the political rights 
of citizens and those of noncitizens.'”° In addition to the high degree of 
parallelism among municipal laws reserving to the citizenry the rights to 


176 Univ. Dec., Art. 20; Int’l Cov., ‘Art. 22(1); Eur. Conv., Art. 11; Am. Conv., Art. 16(1); 
Afr. Ch., Art. 10 (all supra note 146). 

117 Univ. Dec., Art. 19; Int'l Cov., Art. 19(2); Eur. Conv., Art. 10(1); Am. Conv., Art. 13(1) 
(Art. 13(3) prohibits indirect restrictions on this right as well); cf Afr. Ch., Art. 9 (individuals 
have right to receive information and express opinions, but no mention in article of transfron- 
tier activities) (all instruments cited in note 146 supra). 

78 One nongovernmental human rights organization has taken a first step toward recogniz- 
ing the importance of the campaign finance issue in evaluating the climate for an election, but it 
has not yet suggested that there are any international standards governing campaign finance as 
such. In its Guidelines for an In-Depth Analysis of an Electoral Process, reprinted as App. IV to Law 
Group GUIDELINES, supra note 168, at 53, the International Human Rights Law Group 
encourages election observers to examine all aspects of a country’s electoral law, including 
whether there are provisions pertaining to campaign financing. See also id. at 73, 76, 80 
(participants in conference sponsored by Law Group note that the “quality of the campaign 
climate” includes “sources of party financing”’). 

179 See Int'l Cov., Art. 25(b), which provides that every citizen shall have the right to vote, to 
be elected to office and to have equal access to public service. (Most other provisions of the 
Covenant concern the rights of “human beings,” “everyone” or “all persons.”) See also Eur. 
Conv., Art. 16; Am. Conv., Art. 23 (which also provides that the law may regulate the exercise 
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vote and to hold elective office, numerous treaties explicitly acknowledge 
that states may exclude noncitizens from electoral participation.’®° Indeed, 
under some circumstances foreign involvement could risk undermining the 
political rights of the citizenry. Human rights values could be in jeopardy if 
foreign participation were of such an extent or effectiveness as to distort 
what would otherwise be the free choice of the polity. The possibility is 
especially acute in the case of big-power attempts to influence the politics of 
small states; but it is not limited to that case, as small states may occasionally 
be able to achieve such distortion through covert or corrupt payments. 
Thus, target states that choose to bar foreign involvement in their elections, 
provided that they simultaneously ensure rights of political participation by 
the citizenry, can justifiably insist that other states honor that choice. Ob- 
servance of these-principles may also serve the state system value of pre- 
venting tension between influenced and influencing states that might oth- 
erwise develop into interstate conflict. 

On the other hand, if restrictive campaign finance legislation supplements 
other repressive measures aimed at preventing the political opposition from 
organizing and consolidating its strength—that is, if it reinforces a pervasive 
scheme for denying internationally guaranteed political rights—then out- 
side powers may properly rely on the human rights cluster of international 
norms to justify disregarding the domestic restrictions.'*? Let me make clear 
that my intention is to describe a rather narrow set of circumstances in 
which domestic campaign finance legislation could be disregarded, because 
I would not like to see human rights issues become a pretext for subverting 
the ordinary workings of domestic political processes. Consequently, it 
would not be enough for the influencing state to claim that it could ignore 
domestic laws of the target simply because there was a bona fide disagree- 
ment between them over the specific modalities of political participation. 





Si 


of these rights of political participation only on the basis of “age, nationality, residence, language, 
education, civil and mental capacity, or sentencing . . . in criminal proceedings”) (emphasis 
added). 

International law may Fari states from resorting to involuntary denationalization as a 
technique for limiting civil and political rights. See, e.g., Univ. Dec., Art. 15(2) (“No one shall be 
arbitrarily deprived of his nationality”); Am. Conv., Art. 20(3) (all instruments cited in note 
146 supra). 

180 In addition to the treaties discussed in the preceding note, bilateral treaties of friendship, 
commerce and navigation typically contain a provision to the effect that the treaty “does not 
accord any rights to engage in political activities.” See, e.g., Treaty of Amity, Economic Rela- 
tions, and Consular Rights, Aug. 15, 1955, U.S.-Iran, Art. XX(2), 8 UST 899, TIAS No. 
3853. 

181 Thus, influencing states need not honor South Africa’s restrictive legislation (cited in 
notes 109-14 supra) that is aimed at preventing opposition political groups from receiving 
_ funds and other support from abroad. The Chilean laws cited in note 106 and similar laws 

elsewhere would be suspect if they could be shown to be part of an overall scheme for denying 
citizens the right to organize in opposition to the government. 

Similarly, U.S. support (recently undertaken through the National Endowment for Democ- 
racy) of the outlawed Solidarity movement in Poland does not violate the norintervention 
norm. See note 78 supra. 


os 
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Such disagreements could concern many issues of philosophy and practice 
——for example, single-member districts versus at-large election, runofts, 
proportional representation of minority parties—without necessarily re- 
flecting the kind of pervasive violation of basic political rights that would 
warrant allowing the influencing state to disregard the target’s campaign 
finance legislation. Only where the legislation contributes to a serious pat- 
tern of violation of political human rights would there be grounds for the 
influencing state to override the target’s domestic restrictions.'*? 

What of the states that have not explicitly stated in their domestic law 
whether they will prohibit or permit foreign electoral involvement? Assum- 
ing that they are in compliance with international human rights standards, 
does the nonintervention norm operate of its own force to prohibit foreign 
states from attempting to influence their elections through such means as 
campaign contributions? The question is a difficult one because the prac- 
tices and the attitudes of influencing and influenced states seem to be in a 
state of flux, and the currents of the flux are not all in the same direction. 
On the one hand, in some ways influencing states are becoming more acti- 
vist, even openly so, about efforts to project political influence into other 
states’ domestic systems. The overt programs described in part I.B above 
are instances of this phenomenon. On the other hand, it may be that more 
target states are dealing with the issue explicitly in domestic legislation; 
hence, there will be less ambiguity about what they are willing to. tolerate. If 
other states follow the pattern of legislative prohibitions on foreign cam- 
paign contributions described in part II.C, this current may be flowing in 
the direction of a’progressive tightening of target states’ restrictions, as 
domestic constituencies come to learn about controversial or concealed 
activities. For the reasons previously given, if such restrictions represent 
the free choice of the target state’s polity rather than a technique in aid 
of political repression, the nonintervention norm requires states to 
honor them. . 

, Economic sanctions. Human rights values and state system values are like- 
wise relevant to assessing the legitimacy of economic leverage as a tool of 
political influence. For present purposes, I will concentrate on the more 
controversial negative techniques discussed in part IH.B—that is, economic 
sanctions—rather than affirmative grants of economic benefits. As pre- 
viously discussed, the practice of both influencing and influenced states 
suggests agreement that a state does not violate the nonintervention norm 
by conferring economic advantages on another state, even if one of its 


182 Numerous issues could arise in implementing the approach that I have suggested, such as 
the status of campaign finance legislation adopted by the target at a time when its human rights 
performance was substantially better (or worse) than at the time of the influencing activity, or 
legislation that is facially neutral or adopted through seemingly democratic processes but has a 
deleterious impact on the political rights of some societal group. Space limitations do not 
permit addressing these points of detail. Suffice it to say that, in my view, the emphasis should 
be not so much on the process by which the legislation was adopted, but rather on whether it 
contributes to a current pattern of serious political repression in violation of.the minimum 
rights embodied in generally accepted human rights instruments. 
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purposes is to strengthen political trends in its favor. In contrast, there is no 
such convergence of practice or attitudes as regards negative techniques. A 
normative analysis is therefore appropriate to evaluate their legality. 

With respect to human rights values, there is an increasing trend not only 
toward the use of economic sanctions to promote human rights objectives, 
but also toward acceptance of the legitimacy of such sanctions when em- 
ployed for that purpose. Thus, the Restatement (Third) of Foreign Relations 
Law of the United States indicates that a state does not violate international law 
when it shapes its trade, aid or other national policies to influence a state to 
abide by recognized human rights standards.'*? In my view, this concept 
should be applicable whether or not the standard in question has risen to the 
level of a rule that all states acknowledge to be obligatory. For the reasons 
previously discussed, a state may properly exert influence both to enforce 
“hard” law and to encourage a target to abide by human rights principles 
that may not yet have attained that status. 184 In practice, while some human 
rights-related economic sanctions seek to enforce generally accepted cus- 
tomary law rules such as those prohibiting torture and genocide,’® others 
are addressed to more controversial human rights standards such as free 
emigration and workers’ rights.'®® By application of this approach, a state 
does not violate the nonintervention norm (or any other international law 
rule) when it uses economic sanctions to induce a target state to hold free 
and fair elections or otherwise to enhance compliance with human rights 
principles of political participation. 

What about a state that seeks to wield its economic might for a political 
purpose other than one related to human rights? Suppose, for example, that 
the target’s people do enjoy rights of political participation (at a level no 
worse than in other countries), but the influencing state simply disapproves 
of the way that they have exercised their political choice. May it suspend aid 
or interrupt trade for that reason alone? In the real world of tight budgets 


183 RESTATEMENT (THIRD), supra note 163, §703 comment f. Although the Restatement’s 
usage in the same comment of the terms “violating state” and “violations” might seem to imply 
that breach of a customary law obligation would be a prerequisite to the application of eco- 
nomic sanctions, the better view is that economic sanctions may be employed to induce obser- 
vance of any human rights standard “recognized” by the Universal Declaration and other 
international instruments. See id. §'702 comment m. 

184 The exercise of such influence may indeed contribute to the process by which human 
rights principles evolve from aspirational objectives to customary law obligations. 

185 For a catalog of U.S, measures of an economic character aimed at “gross” human rights 
violations, see RESTATEMENT (THIRD), supra note 163, §702 Reporters’ Note 10. 

186 For example, the Jackson-Vanik Amendment to the U.S. Trade Act denies most-fa- 
vored-nation trade status to non-market economy countries that do not provide adequate 
assurances of freedom of emigration; and the Trade Act also provides for withdrawal of trade 
preferences for developing countries that do not afford “internationally recognized worker 
rights.” See 19 U.S.C. §§2432, 2462 (Supp. IV 1986). Although rights of emigration and 
worker protection are embodied in many human rights instruments, the Restatement (Third) 
does not include them on the “short list” of rights that are generally considered to have 
attained customary law status (§702), unless the violations are part of a “consistent pattern of 
gross violations.” 
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and shifting alignments of states, such motivation would usually be com- 
bined with other reasons that are legitimate regardless of the noninterven- 
tion norm. Thus, a state that has finite resources for foreign aid may decide 
to divert them from a state that has historically received aid when a less 
friendly government comes to power there; its purpose would not necessar- 
ily be to punish the former recipient or to exert coercion regarding its 
domestic politics, but rather to cultivate more promising relationships else- 
where. Changes in U.S. aid policies following a leftward shift in recipient 
countries were doubtless inspired by multiple motivations, including (in 
addition to a political component) a disinclination to subsidize economies 
whose management is moving in a direction that the donor state finds 
objectionable. The World Court correctly found that the United States had 
not intervened in Nicaragua’s internal affairs by suspending favorable eco- 
nomic relations after the Nicaraguan Government took a pro-Soviet turn,” 
for even if one purpose of the sanctions was to weaken a hostile government, . 
there would be no basis for forcing the United States to remain in an 
unwanted economic liaison with an ideological adversary. 

Yet despite professions of human rights concern or rationales apart from 
the target’s domestic politics, some economic sanctions programs might in 
fact prevent the people of the target from exercising free political choice. 
An example would be the case of sanctions so crippling as to undermine the 
economic foundations for the exercise of political freedoms. It is one thing 
for the influencing state simply to distance itself economically from a regime 
it dislikes and quite another for it to inflict gratuitous economic harm. In 
such a case, both human rights values and state system values would be 
disserved and the sanctions should not be considered legitimate. 


B. Nonintervention and Conflict Avoidance 


Under the traditional view of the nonintervention norm, a strict rule 
precluding states from involvement in each other’s internal politics serves to 
keep them out of each other’s way and thus minimizes the possibility that 
unwanted political intrusions might breed violence. Undoubtedly, the elab- 
oration of the norm through such means as the Friendly Relations Declara- 
tion has discouraged states from resorting to some of the cruder varieties of 
influence, especially those involving force. At the same time, nonforcible 
political influence may well be on the increase. This is not necessarily a 
harmful trend. Indeed, under at least some circumstances, transnational 
political influence can perform beneficial functions with the potential for 
promoting values embodied not only in the human rights cluster, but in the 
state system cluster as well. At first glance, it may not be obvious how 
foreign political influence could enhance state system values, since those 
values seem to exclude prima facie any efforts by outside powers to shape 
political developments within a state. But by probing beneath the surface of 


187 See text at note 144 supra. 


EDITORIAL COMMENTS 


FOR A PERMANENT U.S.-SOVIET CLAIMS COMMISSION 


Lawyers are sensitive to the irony that while amity facilitates and increases 
exchanges, it also incréases the probability of disputes. Hence, there is 
nothing morbid in the fact that the current projection of increased trade 
and direct foreign investment between the United States and the Soviet 
Union, occasioned by perestroika and active Soviet solicitation of foreign 
investment, should have aroused interest in methods of resolving disputes 
over commercial matters between U.S. nationals and the Soviet Govern- 
ment, its agencies and its instrumentalities. Indeed, the provision of fair 
methods of dispute resolution can only enhance the environment of trust 
necessary for exchange. 


I. 


In disputes arising from cross-boundary trade and direct foreign invest- 
ment, two modes of resolution are generally available to the American 
business community. The first, private international arbitration, operates by 
agreement of the parties, who include in the business contract a jurisdic- 
tional clause incorporating some system of private internationally pre- 
scribed rules of arbitration. The arbitration usually takes place in a third 
venue. Arbitration requires the consent of the parties beforehand, a certain 
prescience about the issues that will ultimately be in dispute, a supportive 
national judicial system and the assurance that the matters in dispute will be 
deemed to be arbitrable by the pertinent jurisdictions. 

A second mode of resolution, whose practice has accelerated since 1977, 
relies on the competence of American courts over the foreign government 
or its agencies or instrumentalities in commercial matters, as defined by the 
United States, when U.S. jurisdictional requirements, as defined by the 
United States, are fulfilled.'! This method is also critical to the operation of 
arbitration, for the effectiveness of arbitration depends upon national judi- 
cial support at critical phases of the process: compelling the proceedings, 
issuing injunctive relief and subpoenas, and nullifying or enforcing awards. 
The reduction of the reach of sovereign immunity in national courts has 
been as important for the development of state commercial arbitration as it 
has been for domestic adjudication. 

Common to the adjudicative and arbitral modes is the insistence on the 
part of the American parties that the Soviets submit to the rule of law, i.e., 
comply with the shared expectations of the parties as expressed in the 
contract and in its governing law, and, most important, accept their appli- 
cation by a disengaged third party, if and when a dispute arises. From the 


1 Foreign Sovereign Immunities Act of 1976, 28 U.S.C. §§1330, 1332, 1602-1611 (1982). 
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perspective of the United States business community, both arbitration and 
U.S. courts meet those specifications. American business lawyers feel that 
American courts can be scrupulously neutral in contests between U.S. and 
foreign nationals. 

From the Soviet perspective, the similarity between arbitration and adju- 
dication in the United States may appear somewhat forced. Part of this may 
be due to lack of extensive experience with those courts; but part is due to 
the inequality introduced into a suit when one of the parties operates on its 
home ground, in its own language and under a system in which, statutory 
enactments notwithstanding, the executive branch has reserved the power 
to intervene with “suggestions” to the courts if it deems some urgent na- 
tional interest to be at stake.” 

To these presumed Soviet objections, one may add certain institutional 
limitations to which even Americans will be sensitive. American courts are 
not optimally structured for many of the sorts of cases that can be antici- 
pated in expanded U.S.-Soviet exchanges. Foreign-language facility and 
expertise in foreign law are not abundant commodities at the American bar. 
Nor are U.S. courts particularly skilled in or anxious to take on ostensibly 
commercial cases that can include significant foreign political elements. 

The most serious problem with using American courts in cases like these 
is reciprocity. What is sauce for the goose is sauce for the gander. If U.S. 
courts are appropriate forums for disputes against Soviet entities when U.S. 
jurisdiction obtains, Soviet courts are appropriate forums for disputes 

` against U.S. nationals when Soviet jurisdiction obtains. Since most of the 
direct foreign investment will flow from the United States to the Soviet 
Union, it is likely that Soviet jurisdictional requirements will be met in most 
cases. To raise this point is not to denigrate Soviet commercial justice; but 
there may be reason to doubt the experience of Soviet courts in dealing with 
complex business associations and legal disputes endemic to an advanced 
industrial economy with a large private sector. To be sure, courts can learn. 
Nevertheless, one wonders whether the potential disquiet of American 
traders and investors about Soviet adjudication might not act as a restraint 
on the flow of economic activity that would otherwise occur. 

For many of these reasons, international commercial arbitration under 
the auspices of a private institution has been considered preferable to sub- 
jecting one party to a transnational transaction to the local courts of the 
other party. But international commercial arbitration, for its part, carries 

` transactional costs that the very institutionalization of national adjudication 
was designed to minimize. While arbitration is more economical than adju- 
dication in some national systems, the costs of arbitration, especially when 
they are pegged to the amount in dispute, may prove to be much greater 
than national adjudication. Even if an effective appointing authority, 
whether ad hoc or an institution, can complete a tribunal when one of the 


? Letter from Department of State Legal Adviser to Attorney General, Nov. 10, 1976, 75 
Dep’t ST. BULL. 649 (1976). 
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parties does not cooperate, time is lost in the process. Matters that were not 
incLided or were not includable in an arbitration clause must go to national 
courts. U.S. courts often find themselves drawn into arbitration to award 
injunctive relief and to enforce or nullify an award. 

There are other, more subtle costs to arbitration. The evanescent charac- - 
ter of international arbitral tribunals means that a cadre of professionalized 
decision makers, comparable to a national judiciary, is unlikely to be 
formed. In addition, a coherent jurisprudence that would simplify the plan- 
ning of parties to future contracts, as well as the work of subsequent tri- 
burals, is unlikely to accumulate. Factors such as these may contribute to the 
tendency of international arbitration toward ad hoc settlement rather than 
strict application of law. 


' Il. 


With the increase of state trading and direct foreign investment, arbitra- 
tior and national adjudication against foreign sovereign entities have be- 
come industries in their own right. Cadres of specialists have developed, and 
many lawyers and scholars have devoted careers to refining skills in each of 
theze modes. Not surprisingly, literature extolling the virtues of each mode 
has flourished. But it is often forgotten that both of these modes of dispute 
resolution are “second best” solutions. Both developed because of the 
international legal anachronism denying individuals direct access to in- 
ternational tribunals in suits against states. The ‘‘best solution”? would be a 
gemuine international tribunal providing direct access to private and state 
parzies alike. 

The best solution is now feasible. A forum that can be structured to 
incerporate the desirable features of both methods and to avoid their un- 
des rable features would be a U.S.-Soviet permanent binational claims com- 
mission, operating under an international statute agreed upon by the two 
nat ons. The commission would be situated in a third state. The Iran- 
Un ted States Claims Commission in The Hague? could serve as a partial 
model. But while that Tribunal was formed after the disputes occurred, the 
proposed U.S.-Soviet commission would be created before the disputes. A 
nurber of ways of designing such a commission may be briefly sketched. 

In keeping with the usual practice, the commission would be composed of 
an equal number of commissioners appointed by the United States and the 
Soviet Union and an equal number of neutral members who would preside 


3 Declaration of the Government of the Democratic and Popular Republic of Algeria Con- 
cerning the Settlement of Claims by the Government of the United States of America and the 
Government of the Islamic Republic of Iran, Jan. 19, 1981, reprinted in 75 AJIL 422 (1981), 20 
ILM 230 (1981). For discussion of the content and impact of the Algiers Accords, see Norton & 
Collns, Reflections on the Iranian Hostage Settlement, 67 A.B.A. J. 428 (1981). For discussion of 
the decisions of the Tribunal and their significance, see Damrosch, Crook, Jones, Stein & 
Clagett, Decisions of the Iran—United States Claims Tribunal, 78 ASIL PROC. 221 (1984) (panel 
discussion). 
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over each chamber. The neutrals would be selected jointly by the two 

. parties. The commissioners or judges, however they might be styled, would 
serve for life. The number of commissioners would be agreed upon by the 
state parties. The commission could be divided into as many chambers as its 
numbers and its docket warranted. 

The jurisdiction of the commission ratione personae would extend to all 

` disputes between U.S. nationals, including agencies of the United States, 
and Soviet governmental agencies and instrumentalities, including Soviet 
citizens. The subject matter would be defined as that arising from trade or 
direct foreign investments made inter se by any of the persons subject to the 
personal jurisdiction., 

Each Government would legislate internally to allow mandatory removal 
to the commission of any applicable suit initiated within its respective courts 
agdinst nationals of the other, on the motion of either party at the first 
timely pleading. An order not to remove would be appealable to the com- 

' mission, whose decision would be final and binding on the national court. 
An order to remove could also be appealed in timely fashion before the 
commission. If the appeal were allowed, the case would be returned to the 
appropriate national court. It is quite possible that, over time, the Soviet 
Government might decide, for reasons of economy or policy, to litigate a 
certain number of cases in the United States and vice versa. But the oppor- 

` tunity for removal would remain for future cases. 

The commission’s jurisdiction would not override commitments to inter- 
national commercial arbitration. Both national courts and the commission 
would be obliged to refuse to take jurisdiction where a valid jurisdictional 
clause existed. 

The commission would apply the appropriate law, under principles of 
private international law. Its rules of procedure would initially be designed 
by the two Governments and supplemented by its members. The commis- 
sion would also be competent to rule on disagreements between the United 
States and the Soviet Union over the interpretation of its constitutive statute 
and on disputes about national compliance, whether through legislation or 
court action, with its terms. 

Furthermore, the commission would have international legal personality 
and would be competent to own property and to sue in its situs. Its commis- 
sioners would have an appropriate degree of diplomatic immunity. 

The commission would pay its judges directly on a scale commensurate 
with comparable national judicial salaries, adjusted for the additional costs 
incurred by living abroad. The commission’s expenses would initially be 
defrayed by the two Governments, but would be met in part by fees set by 
the commission in line with comparable arbitration or judicial costs. Its 
budget would allow for salaries for staff and upkeep of plant and for the 
regular publication of its awards in English and Russian. In addition to 
informing future litigants, the published jurisprudence could contribute to 
the growth of a common international commercial law, thereby facilitating, 
one would hope, further economic exchanges. 
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IL 


An arrangement of this sort has both advantages and disadvantages for 
U.S. nationals and the Soviet Union. Some apparent costs for both parties 
may be dismissed summarily. With modern communications, it is not appre- 
ciably more difficult, ceteris paribus, to litigate in Western Europe. If any- 
thing, a venue midway between the United States and the Soviet Union 
would seem to balance the costs of the parties. For the U.S. party, there is a 
certain reduction in the probability of prevailing in such a tribunal. While a 
district court in the United States might be expected to render decisions in 
case after case without regard to the aggregate consequences of its decisions 
an the relationships between the parties, a mixed claims commission of the 
sort discussed here would necessarily be more sensitive to this dimension. 
Therefore, its neutral members might believe, at some deep level of con- 
sciousness, that a certain number of cases must be decided in favor of each 
party so as to maintain the commission’s image of impartiality. 

Matters such as these and other possible constitutional claims have been 
raised in the United States in the context of the Algiers Declaration and, in 
Dames & Moore v. Regan,‘ were held to pass constitutional muster. As against 
this, American litigants might set off the advantage that a commission 
chaired by neutrals in a third country would be effectively insusceptible to 
short-term political pressures in the form of “suggestions” emanating from 
tne Executive, which could occur in litigation in United States courts. Most 
important, the defense of sovereign immunity, still partially available in U.S. 
courts, would disappear. 


IV. 


It would be utterly parochial to view the creation of a U.S.-Soviet perma- 
nent commission (or of other such binational commissions where political 
diversity and the projected volume of economic exchanges warranted it) as 
ousting American judicial jurisdiction. Rather, it would rationally allocate 
tne dispute-resolving resources of the countries concerned in a way that 
would structure dispute resolution most economically and fairly and, in so 
doing, enhance.the climate of trust necessary for greater economic ex- 
change. Indeed, such a process of reallocation is already under way. In the 
United States, national courts, with the blessing of the Supreme Court, have 
been active in externalizing much dispute settlement to other institutions, 
both private and international. With the increasing specialization of particu- 
lar areas of the law, special bars and special courts can be expected to 
emerge for reasons of economy and optimization of client service. Commer- 
cial disputes are routine enough for domestic courts, but it would be bene- 


4453 U.S. 654 (1981). See also, e.g., American Int'l Group v. Islamic Republic of Iran, 657 
F.2d 430 (D.C. Cir. 1981); Chas. T. Main Int'l, Inc. v. Khuzestan Water & Power Auth., 651 
F.2d 800 (1st Cir. 1981); New Eng. Merchants Nat'l Bank v. Iran Power Generation & Frans- 
missions Co., 646 F.2d 779 (2d Cir. 1981). 
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ficial for U.S. courts not to have to deal with cases that include many foreign 
elements and political implications. Nor need orie worry that such trends 
will drain the docket of federal and state courts. They are not exactly short 
of business. 

If the objective is to increase the conditions for trade and direct foreign 
investment between the United States and the Soviet Union, a stable legal 
environment is unquestionably an important factor. It is worth remember- 
ing that it can be supplied in many ways. There is no special virtue in forcing 
the Soviet Union to litigate in U.S. courts, any more than there is a special 
virtue in forcing United States nationals to litigate in Soviet courts. Of 
importance is the creation of a stable rule of law. Like due process, the rule 
of law is not the exclusive attribute of one type of institution but is a set of 
procedures that can be demanded and replicated in diverse institutional 
arrangements, some of which provide comparatively higher returns in 
terms of fairness and economy. The resolution of commercial disputes be- 
tween U.S. nationals and the Soviet Government can be accomplished at the 
institutional international level more efficiently than by private arbitration 
or by two parallel national judicial processes. 


W. MICHAEL REISMAN 


HARNESSING INTERNATIONAL. LAW TO RESTRAIN AND 
RECAPTURE INDIGENOUS SPOLIATIONS 


The ritual of condemnation of foreign corporations’ spoliations of the 
resources of developing countries and their elevation to the level of interna- 
tional concern have obscured the problem of spoliations by national officials 
of the wealth of the states of which they are temporary custodians. The 
pathology is not restricted to developing countries. Quite the contrary. 
Gibbon called it “the most infallible symptom of constitutional liberty.” But 
the consequences for developing countries are often catastrophic, for the 
issue is not garden-variety corruption. The amounts involved can be stun- 
ning, at times reportedly equaling the national debt.’ In some cases, ab- 
sconding officials have left the economies of their countries ransacked and 
destroyed. ; 

Factually, the problem of indigenous spoliation is international in terms of 
means and consequences. In terms of means, the misappropriated funds 
cross international boundaries to find a haven. In terms of consequences, a 


l For background, see D. DELAMAIDE, DEBT SHOCK: THE FULL STORY OF THE WORLD 
CREDIT Crisis (1984); Henry, Where the Money Went, NEw REPUBLIC, Apr. 14, 1986, at 20; 
LDC Capital Flight, WORLD FIN. MARKETS, March 1986, at 13—15; LDC Debt: Debi Relief or 
Market Solutions?, id., September 1986, at 1, 6-7. See also Camdessus, IWF-Chef Camdessus: Wir 
müssen alle Mittel mobilisieren, Die Welt, Sept. 15, 1988, at 13, cols. 1-6. 
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significant part of the burden of reconstruction of the spoliated economies is 
perforce shifted to the international community where it is folded into 
development assistance. Its pathogeny is conveniently forgotten. 

Legally, the problem is international, owing to, changes in basic concep- 
tions and principles of contemporary international law. Spoliation is not a 
legal problem if the supreme leader can plausibly say ‘Tétat, c’est moi.” As 
long as the proprietary state was legitimate, there could be no question that 
thé sovereign or his family was entitled to alienate or liquidate parts of the 
natural heritage of his fief and cache it in a convenient financial center 
elsewhere in the world.? But the incorporation of democratic ideals into 
international law and into transnational notions of political legitimacy, 
which has found its most authoritative expression in the United Nations 
Charter, changes, by necessary implication, the competence of national 
officials to dispose of the assets of a nation-state. 

The point of a declaration about the permanent sovereignty of peoples 
over their natural resources? is not that the resources in question may not be 
mined and sold. Such a doctrine would render them valueless. ‘The point is 
rather that the national community in which the resources are found is to be 
a significant beneficiary of their exploitation. By implication here, and ex- 
plicitly in other international instruments, the nation-state is now expected 
to contribute to the welfare of all inhabitants, without even having the right 
to discriminate among them.* 

As in many other areas of international law, innovative constitutive princi- 
ples such as these coexist uneasily with persisting structural features of the 
classical state system: deference to the finality of a government’s acts ac- 
complished within national territory, sovereign immunity in foreign judicial 
instances, and so on. Indeed, the autonomy of national jurisdiction and the 
right of states to choose their own form of economic organization have been 
invoked in defense of states whose bank secrecy laws have shielded spolia- 
tions. Some of these states insist that bank secrecy laws, rather than shielding 
the guilty, generally benefit persecuted peoples whose wealth is targeted for 
expropriation by vicious governments. Even when spoliations that all would 
condemn are taking place, the continuing crisis and competition of the 
international political system inevitably press other states to adjust the ap- 
plication of high principles to current exigencies. The locus classicus is 


® But of. E. DE VATTEL, THE Law OF NATIONS, bk. I, ch. II, § 15; see also id., ch. IV, §§39, 49 
(Carnegie trans. 1916) (1758). 

3 Resolution on Permanent Sovereignty over Natural Resources, GA Res. 1803, 17 UN 
GAOR Supp. (No. 17) at 15, UN Doc. A/5217 (1962). 

4 On the welfare function of contemporary international law, see Friedmann, Human Welfare 
and International Law—A Reordering of Priorities, in TRANSNATIONAL LAW IN A CHANGING 
Society 113 (1972). Wilfred Jenks, in THE COMMON Law OF MANKIND (1958), wrote elo- 
quently on this subject. Jenks described international law as ‘‘increasingly shifting from the 
formal structure of the relationships between States and the delimitation of their jurisdiction to 
the development of substantive rules on matters of common concern vital to the growth of an 
international community and to the individual well-being of the citizens of its member States.” 
Id. at 17. 

For examples of specific relevant international instruments, see infra note 5. 
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Franklin D. Roosevelt’s cryptic comment on Anastasio Somoza: “He may be 
an S.O.B., but he’s our S.O.B.” 

One of the anomalies of these cross-currents has been confusion and 
paralysis about the status of national funds spoliated by high government 
officials‘and cached abroad. The agents of these spoliations may themselves 
be nationals of the violated collectivity, but that no more makes their acts 
exclusively matters of domestic jurisdiction than would any other violation 
of human rights. Such spoliations are violations of the internationally guar- 
anteed rights of peoples to use their national wealth for national welfare. 
Because the spoliations cannot be accomplished without havens abroad, the 
exercise of the banking jurisdiction of another state in such a way as to 
conceal funds is effectively part of the delict. It violates the international 
legal rights of the deprived states and may itself constitute an international 
legal wrong. 

Because the legal principles have remained obscure, the international 
unlawfulness of making possible and aiding spoliations by harboring them 
has not been specified. National efforts to regain funds have perforce been 
undertaken on a case-by-case basis. But since the governments needing to 
regain their funds most urgently have often been spoliated to the point 
where their institutions are close to bankruptcy, each has lacked the institu- 
tional infrastructure and the funds necessary for this task. As a consequence, 
there are many such ad hoc programs now under way, but there is no 
accumulation of readily sharable international experience. In a number of 
instances, national attorneys have made themselves available on a pro bono 
basis, but such efforts have lacked the authority of an international man- 
date. In the meantime, the expelled national officials, who have followed 
their funds into relatively safe jurisdictions, are able to use those funds to 
purchase skilled legal services to preserve their gains. 

Has not the time come for the international community to address this 
issue directly? It is proposed that, as a first step, an international declaration 
be drafted (1) characterizing, unequivocally, spoliations by national officials 
as a breach of national trust and of international law; (2) imposing on other 
governments an obligation of supplying information and cooperation; and 
(3) characterizing the failure of other governments to prevent such funds 
from being cached in their jurisdiction and to aid in their recapture as 
complicity, after the fact, and, as itself, an international delict. The author- 
ity of such an endeavor may be rested on the Resolution on Permanent 
Sovereignty, on the United Nations Charter, on various human rights decla- 
rations and, in particular, on Article 19 of the Universal Declaration of 
Human Rights regarding freedom of information.’ 

As a second step, the United Nations should consider forming an interna- 
tional high commission for the retrieval of diverted national wealth. The 


5 Other relevant human rights instruments include the International Covenant on Eco- 
nomic, Social and Cultural Rights, GA Res. 2200, 21 UN GAOR Supp. (No. 16) at 49, UN 
Doc. A/6316 (1966), especially Art. 1(2); the International Covenant on Civil and Political 
Rights, GA Res. 2200, 21 UN GAOR Supp. (No. 16) at 52, UN Doc. A/6316 (1966), espe- 
cially Art. 1(2): 
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commission would be charged with responding to the requests of member 
governments to identify the location of purloined funds and to secure their 
return by negotiation or, where appropriate, by judicial action. The statute 
of the agency would grant it international legal personality and authorize it 
to cover its reasonable expenses from the funds regained. 

The cultivation of responsibility and fidelity to duty in public officials is 
not a problem unique to developing countries. Developed countries with 
relatively stable governments are also plagued by official corruption; in- 
deed, a absolute numbers, this corruption may exceed that of poorer 
states. But its scale and consequences for economies of poorer states have 
reached the point where it can no longer be ignored. Unless someinterna- 
tional mechanisms are set in place to facilitate economic recapturing of the 
funds and, in the future, to deter indigenous spoliations, urgent welfare 
goals of the international legal system will remain unfulfilled. 


W. MICHAEL REISMAN* 


All peoples may, for their own ends, freely dispose of their natural wealth and resources 
without prejudice to any obligations arising out of international economic co-operation, 
based upon the principle of mutual benefit, and international law. In no case may a people be 
deprived of its own means of subsistence [emphasis supplied]. 


In addition, the European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Nov. 4, 1950, 213 UNTS 221, especially Art. 9 regarding freedom of information; 
the Final Act of the [Helsinki] Conference on Security and Co-operation in Europe, Aug. I, 
1975, 73 Dep’T ST. BULL. 323 (1975), especially pt. VII, “Respect for Human Rights and 
Fundamental Freedoms,” and pt. VIII, “Equal Rights and Self-Determination of Peoples”; the 
American Declaration of the Rights and Duties of Man (1948), Res. XXX, 6 NINTH INTERNA- 
TIONAL CONFERENCE OF AMERICAN STATES, ACTAS Y DOCUMENTOS 297 (1953), especially 
Art. IV regarding freedom of investigation, opinion, expression and dissemination of ideas; the 
American Convention on Human Rights, Nov. 22, 1969, reprinted in ORGANIZATION OF 
AMERICAN STATES, HANDBOOK OF EXISTING RULES PERTAINING TO HUMAN RIGHTS IN THE 
INTER-AMERICAN SYSTEM, OEA/Ser.L/V/II-65, doc. 6, at 103 (1985), especially Art. 13, 
“Freedom of Thought and Expression,” and Art. 21, “Right to Property.” These texts are also 
reproduced in I. BROWNLIE, BASIC DOCUMENTS ON HUMAN RIGHTS (1981). 

5 See generally W. M. REISMAN, FOLDED Lies (1979); J. NOONAN, BRIBES (1984). 

* The author acknowledges the useful comments of Mahnoush H. Arsanjani and prelimi- 
nary discussions with Frank Penna, Kevin Boyle and Katarina Tomsevski. 
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Second: Even if there were a single legal regime applicable to all phases of 
the Afghan struggle, it is far more likely that a more or less objective view of 
the intentions of the framers of the 1949 Conventions and state practice 
ever since would categorize the conflict as internal and not “international.” 
The dominant struggle is one for authority wholly within the body politic of 
Afghanistan, a single state party, and it is that location that the framers of 
the Conventions decided should determine the legal regime. Nor does it 
help to call this a national liberation struggle. Indeed, it is overwhelmingly 
likely that the reason the framers of the 1949 Conventions chose the “‘inter- 
national’’—“‘non-international’”’ criteria for determining the regime that 
should apply instead of the traditional natural law objective measures of ` 
intensity of the conflict, duration, control of territory; degree of organiza- 

- tion, etc., was to keep colonial independence struggles out of the regime of 
the general law of war. It is true that the 1977 Protocol I tries to reverse that - 
implication of 1949 by endowing the leaders of national independence 
movements with the authority to shift categories, but the United States ‘has: 
not accepted Protocol I, in part for that very reason. 


Actually, the reasons the United States has not accepted that shift proba- 
bly run much deeper than has been officially said, somewhat to the confu- 
sion of those who approach these issues as matters of political manipulation. 
Underlying the American position seems to be the apprehension that rein- 
troducing the motive for the struggle into questions of legal regime confuses 
the jus ad bellum with the humanitarian jus in bello and subverts the entire 
structure built with such difficulty from 1863 onwards. But this raises issues 
not touched upon by Reisman and Silk, who seem to feel that the humani-: 
tarian intentions of some of the negotiators of 1949 and 1977 and the 
International Committee of the Red Cross (including Pictet, of course) 
overcome the fact that statesmen refused to accept many implications of a 
humanitarian approach. In my opinion, the lines drawn in negotiation rep- 
resent the positive law and, indeed, the natural law far better than the 
reiteration of the intentions of those whose proposals for further humanitar- 
ian rules failed either in the negotiating phase in 1949 or in the ratification 
phase after 1977. 


None of this is to argue that the Reisman and Silk preference for consider- 
ing the Afghan struggle an Article 2 international conflict is unrealistic, only 
that their argument is insufficient. The groundwork must first be laid and 
should have been laid by challenging the credentials of the Karmal “‘govern- 
ment” when presented to the United Nations many years ago. I made this 
suggestion in November 1981 in a newspaper column distributed by United 
Press International and widely ignored. Equally ignored until fairly recently 
has been the 1980 Report of the International Law Association (American 
Branch) Committee on Armed Conflict setting out the reasons that, in the 
opinion of at least a substantial minority of the committee, 1977 Protocol I 
is built on a false base and its ratification by the United States would have 
effects that its proponents seem unwilling to discuss. 


ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy 
Tufts University 
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TO THE EDITOR IN CHIEF: 


September 15, 1988 


I would like to add a footnote to the commentary regarding the death of 
Waldemar A. Solf (82 AJIL 562 (1988)). When I was in the ABA House of 
Delegates as a representative of the Section of Internationa] Law and Prac- 
tice, I called on Solf to solicit his advice in obtaining letters from the Judge 
Advocates of the U.S. Army, Navy and Air Force and the General Counsel 
of the Department of Defense in support of the passage of the international 
’ Convention against Genocide. The Convention was to be presented to the 
ABA House of Delegates for the third time. These letters played a vital part 
in the passage of the Convention by voice vote. We should remember Solf 
not only as a legal scholar but also for his support of human rights. 


HARRY A. INMAN 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NAsH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in International ~ 
Law, published by the Department of State. ; 


LAW OF THE SEA 
(U.S. Digest, Ch. 7, §12) 
U.S.-Canadian Agreement on Arctic Cooperation 


In accordance with the Agreement on Arctic Cooperation, signed at Ot- 
tawa on January 11, 1988, by Secretary of State George P. Shultz and 
Canadian Secretary of State for External Affairs Joe Clark, the United 
States Government on October 10, 1988, requested the consent of the 
Government of Canada for the U.S. Coast Guard cutter Polar Star, a polar 
class icebreaker, to transit the Northwest Passage in an eastward direction. 

On September 28, after completing research activity in the Arctic, the 
Polar Star had been en route to its home port, Seattle, Washington. Immedi- 
ately north of Point Barrow, Alaska, the Polar Star received a call from the 
master of the Canadian Coast Guard icebreaker Martha L. Black to assist it 
and the Canadian icebreaker Pierre Radisson with their own westward pas- 
sage to Victoria, British Columbia. 

Unusually heavy ice caused the Canadians to abandon their westward 
operational plan for an eastward transit of the Northwest Passage to St. 
John’s, Newfoundland. The Polar Star succeeded in escorting them to open 
water to the east by October 1. The Polar Star then resumed its own west- 
ward transit but, being stopped by ice, proceeded to Prudhoe Bay, Alaska, 
for engineering repairs. By that time, however, heavy ice conditions—also 
revealed by reconnaissance flights—adverse winds and the engineering cas- 
ualties compelled the Polar Star likewise to abandon further westward tran- 
sit and to head eastward, thus entering waters covered by the 1988 Agree- 
ment on Arctic Cooperation.’ 

The U.S. Government’s request was the first made under the 1988 
Agreement, which sets forth the terms for cooperation by the United States 
and Canadian Governments in coordinating research in the Arctic marine 
environment during icebreaker voyages and in facilitating safe, effective 
icebreaker navigation off their Arctic coasts.” 


* Office of the Legal Adviser, Department of State. 

' Dept. of State Files L/T. 

? In the Agreement, supra note 1, the two Governments affirm that navigation and resource 
development in the Arctic must not adversely affect the unique environment of the region and 
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The American Embassy at Ottawa conveyed the United States Govern- 
ment’s request to the Canadian Government by a note reading in part: 


The Government of the United States would welcome the presence 
of a Canadian scientist and an officer of the Canadian Coast Guard on 
board the Polar Star and would also be pleased if a Canadian Coast 
Guard vessel were to choose to accompany the Polar Star during its 
navigation and conduct of marine scientific research in the Northwest 
Passage. 


Polar Star will operate in a manner consistent with the pollution 
control standards and other standards of the Arctic Waters Pollution 
Prevention Act and other relevant Canadian laws and regulations. 
Costs incurred as a result of a discharge from the vessel, including 
containment, cleanup and disposal costs incurred by the United States 
or Canada and any damage that is an actual result, will be the responsi- 
bility of the United States Government, in accordance with interna- 
tional law. 


In view of the necessity for prompt action by the Polar Star due to 
deteriorating weather conditions, the Government of the United States 
requests a prompt reply to its request for the consent of the Govern- 
ment of Canada to the Polar Star’s navigation of waters covered by the 
Agreement on Arctic Cooperation.* 


The Canadian cutter John A. MacDonald escorted the Polar Star in its 
passage through the Canadian Arctic archipelago to Baffin Bay. 


INTELLECTUAL PROPERTY 
(U.S. Digest, Ch. 10, §7) 
Berne Convention 


_ On July 14, 1988, the Senate Committee on Foreign Relations reported 

favorably on, and recommended that the Senate give its advice and consent 
to United States accession to, the Berne Convention for the Protection of 
Literary and Artistic Works.’ 

The Convention, which is administered by the World Intellectual Prop- 
erty Organization (WIPO), is the oldest and most important multilateral 
copyright treaty. Its fundamental principle, protection based upon national 
treatment, assures that works entitled to Convention benefits enjoy in each 


the well-being of its inhabitants. They also agree to develop cooperative procedures to facilitate 
icebreaker navigation in their respective Arctic waters, and to take advantage of their ice- 
breaker navigation to develop and share research information, “in accordance with generally 
accepted principles of international law.” See further 82 AJIL 340 (1988). 

3 American Embassy, Ottawa, Note No. 425 to the Canadian Department for External 
Affairs, Oct. 10, 1988, also at Dept. of State File No. P88 0129-0576. The Canadian reply, 
received the same day, is at id., No. 0129-0579. 

' Signed at Berne Sept. 9, 1886, completed at Paris May 4, 1896, revised at Berlin Nov. 13, 
1908, completed at Berne Mar. 20, 1914, and revised at Rome June 2, 1928, at Brussels June 26, 
1948, at Stockholm July 14, 1967, and at Paris July 24, 1971. 
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member country of the Union established by the Convention (the Berne 
Union) the advantages accorded to the works of nationals of the country 
where protection is sought. The range of protected categories extends from 
books, music and films to products of more recent technological develop- 
ments, such as video cassettes and computer-related works. Moreover, the 
Convention contains detailed provisions specifying minimum levels of pro- 
tection that all member countries are required to furnish; thus, its level of 
assured protection is higher than that afforded by the Universal Copyright 
Convention. 

United States statutory copyright law, beginning in 1891, furnished the 
basis for affording copyright protection to published works of nonresident 
foreign authors, provided the country of which the author was a citizen 
(later, or a subject, as well) met certain conditions that were substantiated by 
a presidential finding, or proclamation. These were: that it granted U.S. 
citizens national treatment; or that it was a party to an international agree- 
ment providing for reciprocity and open to adherence by the United States; 
or that it gave substantially the same protection to U.S. citizens as the 
United States gave to its citizens (reciprocal treatment). Increasing diver- 
gencies between United States statutory copyright requirements and suc- 
ceeding revisions of the Berne Convention, regarding certain copyright 
principles such as term of protection (generally, life of the author plus 50 
years), scope of coverage and requisite formalities, prevented the United 
States from adhering, or acceding, to the Berne Convention. 

Following World War II, and largely owing to U.S. efforts, the Univer- 
sal Copyright Convention (UCC) was negotiated under the auspices of 
the United Nations Educational, Scientific and Cultural Organization 
(UNESCO).? The underlying concept of the UCC was to add a basis for 
international copyright protection, other than the Berne concepts of au- 
thor’s nationality or publication in a Berne Union country simultaneously 
with publication in another country; namely, protection based upon the first 
publication of a work in a contracting state, regardless of the author’s 
nationality. The United States would continue to maintain its membership 
in the Universal Copyright Convention, notwithstanding adherence, or ac- 
cession, to the Berne Convention. 

The 1976 revision of the United States copyright statute,* which, among 
other things, provided a minimum term of protection of life of the author . 
plus 50 years, accorded statutory protection to unpublished as well as pub- 
lished works, and provided for elimination of the manufacturing clause (a 
provision ultimately taking effect in 1986), brought United States law closer 
to Berne standards. Nevertheless, some barriers, primarily with respect to 
formalities, remained. When transmitting the Berne Convention to the 
Senate on June 18, 1986, for its advice and consent to U.S. adherence, or 


2 See 7 M. WHITEMAN, DIGEST OF INTERNATIONAL LAw 883-84 (1970).. 

3 Sept. 6, 1952, 6 UST 2731, TIAS No. 3324, 6 UNTS 132, revised July 24, 1971, 25 UST 
1341, TIAS No. 7868. 

4 Pub. L. No. 94-553, 90 Stat. 2541 (1976) (codified at 17 U.S.C.). 
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accession, President Reagan stated that until the necessary implementing 
legislation was enacted, the United States instrument of accession would not 
be deposited with the Director General of the World Intellectual Property 
Organization. . 

In its report on the Berne Convention, the Senate Committee on Foreign 
Relations noted the principal benefits of U.S. adherence, discussed various 
aspects of the necessary implementing legislation and included a summary 
of the major provisions of the Convention that had been submitted to the 

- President by Secretary of State George P. Shultz. Portions of the commit- 
tee’s report follow: 


BACKGROUND 


The benefit most frequently pointed to in support of U.S. adherence 
to the Berne Convention appears to be enhanced political credibility in 
our global effort to strengthen copyright norms, to suppress piracy, and 
to secure in all countries a realistic minimum standard of protection for 
creative works. A major forum in which this policy objective is being 
sought is the General Agreement on Tariffs and Trade (GATT). The 
United States is seeking within GATT the adoption of a code or stand- 
ard of conduct relating to the protection of intellectual property. For 
copyrights, that standard or code may well be the minimum economic 
rights of the Berne Convention. If the United States joins Berne, our 
trade negotiators around the world could insist on these standards as 
those that constitute adequate protection for GATT as well as for 
bilateral purposes. 


IMPLEMENTING LEGISLATION 


Conforming U.S. law to the Berne Convention will involve changes 
in the 1976 Copyright Act. Implementing legislation has been reported 
from both the Senate and House Judiciary Committees (S. 130] and 
H.R. 4262). The hearings conducted on this legislation during the last 
3 years highlighted a number of issues of congressional concern. The 
following is a brief explanation of some of these issues. 


(A) MORAL RIGHTS ISSUE 


The Berne Convention creates rights in works other than works 
made for hire. The rights of “paternity” and “integrity” are provided, 
and are independent of the economic rights in the work. The right of 
paternity means that authors may claim authorship in their works, 
independently of any license or conveyance of their copyrights; the 
right of integrity gives them power to object to any distortion, mutila- 
tion, or alteration of their works that would prejudice the author’s 
honor or reputation. Again, such objections could be made by the 
author even where the author has parted with the copyright. Since the 
1950’s, when close examination of the moral rights question under U.S. 
law began, it has been argued that rights substantially equivalent to 
moral rights as they exist in nations of the Berne Union are provided 
for in a variety of federal and state laws considered together. There is 
no doubt that the Berne Convention requires recognition of these 
rights. The question is whether such rights exist within the United 
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States with the degree of national uniformity and predictability which 
should be provided in order fairly to comply with Berne requirements. 


Both House and Senate Judiciary Committees concluded that the 
current U.S. law meets the convention’s requirements. 


(B) SELF-EXECUTING TREATY ISSUE 


Under the U.S. Constitution, treaties are the supreme law of the 
land. They supersede prior laws with which they conflict. Some treaties 
are self-executing, while others require implementing legislation to 
enter into effect. 


If an international agreement is silent as to its self-executing charac- 
ter, then one must look to statements of the Executive and Congress to 
make this determination. In the case of the Berne Convention, the 
President, in his letter of transmittal, stated that “*** the Convention 
will require legislation. Until this legislation is enacted, the United 
States instrument of accession will not be deposited with the Director 
General of the World Intellectual Property Organization.” In addition 
to the President’s statement, both Senate and House Judiciary Com- 
mittees have emphatically stated that this convention is not self-exe- 
cuting. 


(C) REGISTRATION 


As a general proposition, adherents to the Berne Convention obli- 
gate themselves not to impose certain kinds of conditions or require- 
ments (that is, formalities) on the “enjoyment and the exercise” of 
rights of authors outside the country of origin of the work. 


The Senate-reported bill reflects a belief that in order to comply with 
this general proposition, the United States must repeal existing law 
which requires a party bringing an infringement suit to first register or 
attempt to register for the copyrighted work. The House bill does not 
repeal existing law. 


The current registration system is the source of acquisitions for our 
library system through the copyright office which is a department of the 
Library of Congress. To repeal the registration requirement might 
have an adverse effect on this system. ; 


(D) JUKEBOX COMPULSORY LICENSE 


The Berne Convention does not permit compulsory licensing of 
nonbroadcast performances. However, U.S. law allows the compulsory 
licensing of the performance of nondramatic musical works by playing 
the record embodying the music on a coin-operated jukebox (phono 
record). 


The Judiciary Committees considered, but rejected, the complete 
elimination of the jukebox compulsory license. Instead, the committee 
fashioned a compromise that encourages the representatives of authors 
and jukebox operators to negotiate licenses or submit to arbitration. If 
negotiations fail, the compulsory license provisions of current U.S. law 
would operate. 
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(E) ARCHITECTURAL WORKS 


In order to be compatible with the Berne Convention, U.S. copyright 
law must protect the subject matter that is entitled to protection under 
Berne. To ensure that U.S. law protects architectural works to the 
extent required by Berne, the Judiciary Committees propose the 
amendment of existing law to include “architectural plans.” 


It is the intent of the House and Senate Committees to merely codify 
the current law governing architectural plans and drawings. The same 
standard of physical or conceptual separability applied by the courts to 
other pictorial, graphic, and sculptural works applies to architectural 
works. Specifically, this means that even though the shape of a useful 
article, such as a building, may be aesthetically satisfying and valuable, 
the copyright law does not protect the shape. Only those elements, if 
any, that can be identified separately from the shape of the useful 
article (as a simple example, a gargoyle on a building) are copyrightable. 


In the case of architectural works, in addition to protection for sepa- 
rate artistic sculpture or decorative ornamentation, purely nonfunc- 
tional or monumental structures, as well as models, may be subject to 
copyright. 


In his letter submitting the Berne Convention to President Reagan, dated 
June 4, 1986, Secretary Shultz had summarized some of the Convention 
“minima,” i.e., protections and rights specifically provided for by the Con- 
vention, as follows: 


—protection of unpublished and published works of nationals of 
Berne Union countries; and, of all works first published in any member 
country, even when authored by nationals of non-Union countries; 

——term of protection is generally life of the author plus 50 years; 

——exclusive right to make and authorize translations and other adap- 
tations; 

—right to perform publicly dramatic and musical works; 

—right of reproduction by any means or process; 

—right to authorize communication of a work to the public (original 
broadcasting and secondary retransmission); 

—exclusive right of authorizing the first recording of musical works; 

—moral rights of the author—right to claim authorship and to ob- 
ject to ay distortion, mutilation, or other alteration that would be 
prejudicial to the author’s honor or reputation.® 


Testifying in support of the Convention on July 11, 1988,.Ralph Oman, 
Register of Copyrights and Assistant Librarian of Congress for Copyright 
Services, discussed the history and basic principles of the Berne Convention, 
the 1971 Paris revision, recent developments and “the emerging con- 
sensus” favoring United States adherence to Berne, and the differences in 
the House and Senate versions of the Berne Convention Implementation 
Act of 1988.’ : l 

On October 20, 1988, the Senate, by a unanimous voice vote, gave its 
advice and consent to ratification of the Berne Convention for the Protection 

? 
5 S. Exec. Rep. No. 17, 100th Cong., 2d Sess. 2-5 (1988). 


ê S. TREATY Doc. No. 27, 99th Cong., 2d Sess. III-IV (1986). 
1 For Mr. Oman’s statement, see S. EXEC. REP. No. 17, supra note 5, at 22. 
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of Literary and Artistic Works. On October 31, 1988, President Reagan 
signed into law the Berne Convention Implementation Act of 1988.° 


FUELS AND ENERGY 
(U.S. Digest, Ch. 10, §8) 
U.S.-Japan Agreement for Peaceful Nuclear Cooperation 


On March 21, 1988, the United States Senate, by a vote of 30 yeas to 53 
nays, with 17 senators not voting, rejected a joint resolution’ that would 
have disapproved the Agreement for Cooperation between the Govern- 
ment of the United States of America and the Government of Japan Con- 
cerning Peaceful Uses of Nuclear Energy, with Annexes and Agreed Min- 
utes, together with an Implementing Agreement (pursuant to Article 11 of 
the Agreement), with Annexes.” Both Agreements had been signed at 
Tokyo on November 4, 1987, and had been transmitted with associated 
documents by President Reagan to the Congress on November 9, 1987.° 

Article 11 of the Agreement for Cooperation requires the parties to 
make, ‘‘consistent with the objective of preventing nuclear proliferation and 
with their respective national security interests,” and to perform in good 
faith “separate arrangements” to facilitate activities subject to Agreement 
Articles 3 (storage), 4 (retransfers), and 5 (reprocessing and alteration in 
form or content other than by irradiation). The separate arrangements 
must satisfy the requirements for mutual agreement between the parties set 
forth in those articles “‘on a long-term, predictable, and reliable basis, and in 
a manner that will further facilitate peaceful uses of nuclear energy in their 
respective countries.” 

The President’s submission to the Congress was made pursuant to the 
requirements of sections 123.b. and 123.d. of the Atomic Energy Act of 
1954, as amended by section 401 of the Nuclear Non-Proliferation Act of 
1978,* and as further amended by section 20) and (b) of the Export 
Administration Act of 1979, Reauthorization." 

Section 123, as amended, governs agreements for cooperation between 
the United States and “‘any nation, group of nations, or regional defense 
organization.” Section 123.a. sets out terms and conditions that must be 
included in proposed agreements, and it authorizes the President, subject to 
congressional approval, to exempt an agreement for peaceful nuclear pur- 
poses from any requirement upon his determination that its inclusion would 
“be seriously prejudicial to the achievement of United States non-prolifera- 


8 134 Conc. Rec. $16939, $16941 (daily ed. Oct. 21, 1988). 

° Pub. L. No. 100-568, 102 Stat. 2853 (1988) (to be codified at 17 U.S.C. §101 note). On 
Oct. 12, the House of Representatives had concurred in the Senate’s amendments to H.R. 
4262. 134 Conc. Rec. H10091-~-98 (daily ed. Oct. 12, 1988). For final Senate action on the 
bill, see id. at $14544-47, $14549-67 (daily ed. Oct. 5, 1988). 

! S.J. Res. 241, 100th Cong., 2d Sess. (1988). 

2 134 Conc. Rec. $2677 (daily ed. Mar. 21, 1988). 

3 H.R. Doc. No. 128, 100th Cong., Ist Sess. (1987). 

4 Pub. L. No. 95-242, 92 Stat. 142 (1978). 

5 Pub. L. No. 99-64, 99 Stat. 159, 160 (1985) (codified at 42 U.S.C. §2153(b) and (d)). 
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tion objectives or otherwise jeopardize the common defense and security.” 
Section 123.a. also requires a proposed agreement to be negotiated with the 
technical assistance and concurrence of the Secretary of Energy and in 
consultation with the Nuclear Regulatory Commission and the Director of 
the Arms Control and Disarmament Agency (ACDA). The latter must pro- 
vide the President with an unclassified Nuclear Proliferation Assessment 
Statement that (1) analyzes the consistency of the proposed agreement with 
the requirements of the Act, with specific attention to each criterion listed in 
section 123.a., and (2) addresses the adequacy of the safeguards, other 
control mechanisms and the peaceful use assurances therein contained to 
ensure that any assistance furnished under the proposed agreement will not 
be used to further any military or nuclear explosive purpose. The Secre- 
taries of State and Energy must submit the agreement to the President 
jointly, and it must be accompanied by the views and recommendations of 
each, as well as those of the Nuclear Regulatory Commission and the ACDA 
Director. 

Section 123.b. of the Act requires the President to submit the text of the 
proposed agreement for cooperation, together with the accompanying Nu- 
clear Proliferation Assessment Statement, to the Senate Committee on For- 
eign Relations and the House Committee on Foreign Affairs and to consult 
with them for a period of not less than 30 days of continuous session con- 
cerning the consistency of the proposed agreement with all the require- 
ments of the Act. Section 123.d. details congressional procedures to be 
followed in acting to approve, or disapprove, such agreements within a 
60-day period of continuous session (after they have first lain before the 
committees of jurisdiction). Hearings by both committees are required. If a 
proposed agreement for cooperation complies with all of the required ele- 
ments under section 123.a., Congress can prevent its entry into force only 
through enactment of a joint resolution of disapproval within the 60-day 
period. (If, however, the President were to exercise his statutory authority 
to exempt a proposed agreement for cooperation from any requirement in 
section 123.a. on the stated statutory grounds, it would not become effec- 
tive without a joint resolution of approval. President Reagan transmitted 
the proposed new Agreement with Japan to the Congress without exempt- 
ing it from any requirement contained in section 123.a. of the Act.) 

President Reagan’s letter of transmittal forwarded the following docu- 
ments, inter alia: 


(1) a memorandum for the Secretaries of State and of Energy, signed 
October 28, 1987, in which the President (a) determined that per- 
formance of the Agreement and the Implementing Agreement would 
promote, and would not constitute an unreasonable risk to, the com- 
mon defense and security; (b) approved the proposed Agreement; and 
(c) authorized the two Secretaries to arrange for its execution;® 


(2) a memorandum for the President, signed by the Director of the 
United States Arms Control and Disarmament Agency, Kenneth L. 
Adelman, on October 1, 1987, submitting his statutorily required Nu- 
clear Proliferation Assessment Statement, concluding that the pro- 


6 H.R. Doc. No. 128, supra note 3, at 201. 
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posed Agreement met all substantive statutory requirements, and stat- 
ing his favorable assessment of the adequacy of the safeguards, the 
other control mechanisms and the peaceful use assurances in the pro- 
posed Agreement to ensure that assistance furnished thereunder would 
not be used to further any military or nuclear explosive purpose.’ 


The Nuclear Proliferation Assessment Statement consisted of 
four parts. 

Part I, Background, included a description of Japan’s nuclear program, a 
summary of Japanese nuclear cooperation with the United States since 
1958, and a discussion of Japan’s nonproliferation policy. Part IL, Compli- 
ence with Statutory Requirements, discussed: (a) the nature and scope of 
cooperation; (b) the nine specific requirements for agreements for coopera- 
tion set out in section 123.a. of the Act—duration of safeguards, full-scope 
safeguards, no military or explosive use, right of return, retransfers, physi- 
cal security, reprocessing, enrichment or other alteration, storage and fur- 
ther restrictions on sensitive nuclear technology; (c) additional requirements 
regarding enrichment under section 402 of the Nuclear Non-Proliferation 
Act of 1978; (d) the relationship of the proposed Agreement to the existing 
Agreement required by section 404 of the Nuclear Non-Proliferation Act; 
ʻe) conduct resulting in termination of nuclear exports under section 307 of 
zhat Act; and (f) the designation of components, items and substances as 
subject to licensing authority under section 309 of that Act. 

Part III, Other Nonproliferation Policy Issues, examined and analyzed 
the following points under the new Agreement and its Implementing 
Agreement: (A) expanded consent rights and guarantees regarding Interna- 
tional Atomic Energy Agency full-scope safeguards, storage of special nu- 
clear material, reprocessing, alteration, enrichment, physical protection, 
prohibition on peaceful nuclear explosions, right of return, and perpetuity 
of safeguards and other conditions applying to items subject to the Agree- 
ment; (B) the background and basic rationale for advance long-term United 
States consent to reprocessing of U.S.-controlled nuclear material and the 
related use of the recovered plutonium; (C) the advance consent arrange- 
ment in the Agreement with Japan, with a detailed discussion of the provi- 
sions of the Implementing Agreement; (D) strengthened international phys- 
ical protection of nuclear materials, in particular, international shipments of 
recovered plutonium; (E) safeguards considerations; (F) Nuclear Non-Pro- 
liferation Treaty (NPT) considerations; (G) other nonproliferation consid- 
erations, i.e., Japan’s overall nonproliferation credentials; and (H) nonpro- 
liferation credentials of third parties performing activities related to the 

Japanese nuclear program. 

Part IV of the Statement summarized the Agency’s assessment, conclu- 
sions, views and recommendations.® 

The President’s letter of transmittal also enclosed the required joint rec- 
ommendation from Acting Secretary of State John C. Whitehead and Sec- 
retary of Energy John S. Herrington, conveyed in a memorandum dated 
October 1, 1987. 


7 Id. at 203. 8 Id. at 205-56. 
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The new Agreement for Cooperation, which entered into force on July 
17, 1988, supersedes the Agreement for Cooperation between the two 
Governments Concerning Civil Uses of Atomic Energy,’ which had itself 
superseded the parties’ initial agreement for cooperation, concluded in 
1958.!° In an exchange of notes at Tokyo on June 17, 1988, each Govern- 
ment informed the’ other of the completion of its respective internal legal 
procedures necessary for entry into force of the Agreement. In accordance 
with its Article 16, paragraph 1, the Agreement entered into force on the 
30th day after such notifications, and is to remain in force for 30 years, 

„continuing in force thereafter until termination by either party upon 6 
months’ written notice to the other. 

Article 3 of the new Agreement (hereinafter Agreement) provides that 
plutonium and uranium-233 (except as contained in irradiated fuel ele- 
ments), and high enriched uranium, transferred under the Agreement or 
used in or produced through the use of nuclear material or equipment so 
transferred, must be stored only in a facility to which the parties agree. 

Article 4 makes provision for the transfer, by agreement between the 
parties, of material, nuclear material, equipment and components trans- 
ferred pursuant to the Agreement, and special fissionable material pro- 
duced through the use of such material, nuclear material or equipment, 
beyond a receiving party’s territorial jurisdiction. Article 5 provides for the 
reprocessing and alteration of nuclear material transferred pursuant to the 
Agreement, as well as of special fissionable material used in or produced 
through the use of transferred items. The provisions of the Implementing 
Agreement granting the advance consent of the United States over the 
30-year life of the Agreement for Japan to transfer or to reprocess spent 
nuclear fuel gave rise to concern in both the Senate Committee on Foreign 
Relations and the House Committee on Foreign Affairs. 

ACDA Director Adelman summarized (in his Nuclear Proliferation As- 
sessment Statement) the activities covered by the advance, long-term con- 
sent of the United States, as follows: 


—reprocessing of US-supplied spent fuel in designated facilities in 
Japan; 

— alteration and storage of recovered plutonium in designated facili- 
ties in Japan; 

—retransfer of spent fuel to UK and France for reprocessing; 

—retransfer of limited quantities of unirradiated plutonium to speci- 
fied facilities outside Japan for test irradiation; 

—under related provisions the United States is to make arrange- 
ments with relevant third countries for the return of recovered pluto- 
nium and other nuclear material to Japan; 

—reprocessing, alteration, and storage of small quantities of special 
nuclear material in Japan; and . 

—retransfers of unirradiated source material and LEU [low enriched 
uranium] fuel to specified countries." 


9 Feb. 26, 1968, 19 UST 5214, TIAS No. 6517, as amended, 23 UST 275 and 24 UST 2323. 
1° June 16, 1958, 9 UST 1383, TIAS No. 4133, as amended, 10 UST 70 and 15 UST 282. 
1 H.R. Doc. No. 128, supra note 3, at 239-40. 
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The Implementing Agreement provides in Article 1, paragraph 1(b) for 
the transfer, pursuant to Article 4 of the Agreement, beyond the territorial 
jurisdiction of either party, of unirradiated source material and low 
enriched uranium to third countries designated in writing by the parties but 
not for the production of high enriched uranium. In a separate exchange of 
notes at Tokyo on November 4, 1987, the parties designated the following 
as such third countries (subject to revision): Australia, Austria, Belgium, 
Canada, Denmark, the Federal Republic of Germany, France, the Nether- 
lands, Norway, Sweden and the United Kingdom. The Implementing 
Agreement also provides, in Article 1, paragraph 2(b), for the transfer to 

- designated facilities in third-country jurisdictions of fuel samples of unirra- 
diated nuclear material containing plutonium in quantities not to exceed 
500 grams per year per facility for the purpose of its irradiation and subse- 
quent return to the territorial jurisdiction of the transferring party for 
testing and analysis. 

In addition to concerns about the wisdom of providing advance, long- 
term consent in the Implementing Agreement, the Senate Committee on 
Foreign Relations and members of the House Committee on Foreign Af- 
fairs considered that to do so was inconsistent with the statutory require- 
ment for obtaining a U.S. right of consent for these activities. They also 
questioned the administration’s interpretation of the “timely warning” cri- 
terion under section 131(b)(2) of the Act, 42 U.S.C. §2160(b)(2), for pro- 
viding such consent (“whether or not the reprocessing or retransfer [of 
plutonium] will take place under conditions that will ensure timely warning 
to the United States of any diversion well in advance of the time at which the 
non-nuclear-weapon state could transform the diverted material into a nu- 
clear explosive device’’). They pointed to the opposition of the Department 
of Defense and of the Nuclear Regulatory Commission to certain provisions 
of the proposed Agreement. Further, members were opposed to air ship- 
ments of plutonium, provided for in Annex 5 to the Implementing 
Agreement. 

On December 17, 1987, by a vote of 15 to 3, the Senate Committee on 
Foreign Relations voted to send, and did send, a letter to the President 
requesting that he renegotiate the proposed Agreement or resubmit it with 
an exemption of statutory requirements.'? The President discussed the 
concerns in this letter and a similar one from 23 members of the House 
Committee on Foreign Affairs’? in substantively identical replies to the 
respective committee Chairmen, Senator Claiborne Pell and Congressman 
Dante B. Fascell, dated January 29, 1988.'* With his replies, the President 
enclosed an analysis of the legal issues raised by the committees, that the 
legal offices of the respective executive branch agencies had prepared. It 
read, in part: 

12 See Dept. of State Staff Secretariat Log No. 8736644, S. REP. No. 275, 100th Cong., Ist 
Sess., App. at 17-19 (1987). 

13 United States—Japan Nuclear Cooperation Agreement: Hearings Before the House Comm. on For- 
eign Affairs, 100th Cong., 1st and 2d Sess. 270 (1987, 1988) (Letter dated Dec. 21, 1987, from 
Congressman Mel Levine et al.) [hereinafter House Hearings]. 


14 See id. at 273; 134 Conc. Rec. $2668 (daily ed. Mar. 21, 1988); Dept. of State File No. 
P88 0063-0943. 
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REVIEW OF CONGRESSIONAL LEGAL CONCERNS ABOUT AGREEMENT 
FOR PEACEFUL NUCLEAR COOPERATION WITH JAPAN 


SUMMARY 


The legal offices of the Departments of State, Defense, and Energy 
and of the Arms Control and Disarmament Agency have reviewed the 
Proposed Agreement Between the United States and Japan Concerning 
Peaceful Uses of Nuclear Energy in light of the views of the Senate 
Foreign Relations Committee, reflected in a letter of December 17, 
1987, to the President, and the views of some members of the House 
Foreign Affairs Committee, reflected in a letter of December 21, 1987, 
to the President. It is our unanimous conclusion that the proposed 
Agreement meets all statutory requirements. No agency advises that 
the Agreement needs to be submitted to Congress with an exemption 
or requires renegotiation to conform with legal requirements. (The 
Chairman of the Nuclear Regulatory Commission (NRC) testified be- 
fore the House Foreign Affairs Committee that he did not disagree 
with the Executive branch judgment that the proposed- Agreement 
meets all requirements of law.) 


ANALYSIS 


. . . The letters express four concerns: (1) the appropriateness of a 
long-term exercise of United States consent rights; (2) the adequacy of 
the basis for the presidential determination that the Agreement will 
promote the common defense and security; (3) the reliance on non- 
technical considerations in the Administration’s assessment of the 
“timely warning” factor; and (4) both letters state that the safeguards 
criteria of Section 123 of the Atomic Energy Act are not met by the 
Agreement. The SFRC letter, but not the letter from members of the 
HFAG, also expresses the view that Section 123’s physical security 
criterion is not met. 


1. Programmatic Consent. The central congressional concern is that 
the long-term exercise of United States consent rights in an agreement 
for cooperation is incompatible with Section 125 of the Atomic Energy 
Act (42 U.S.C. 2153). This view is not shared by any Executive depart- 
ment or agency, as reflected in. . . written responses [attached to the 
memorandum] to an inquiry from the General Accounting Office in 
1985. Those responses show that the Atomic Energy Act expressly 
contemplates approvals long in advance of an activity, and that such 
approvals may be contained in an agreement for cooperation. 


The Atomic Energy Act does not use. the phrase “case-by-case” nor 
does it limit the scope or duration of United States approvals, so long as 
such approvals are based upon the required statutory findings. For 
example, Section 131a.(3) of the Atomic Energy Act (42 U.S.C. 
2160(a)(3)) provides: 


“The United States will give timely consideration to all requests for 
prior approval, when required by this Act, for the reprocessing of 
material proposed to be exported, . . .”’. 

This subsection allows the United States to consider and grant con- 
sent to reprocessing in advance of the export of any material (“material 
proposed to be exported”). Thus, the provision makes clear that con- 
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sent to reprocessing (a right that is required as a condition of export 
under Section 127 of the Atomic Energy Act (42 U.S.C. 2156)) may be 
granted a considerable time in advance of the time when reprocessing 
may be necessary. Often, in the normal course of reactor operation, 
material exported from the United States would not be reprocessed for 
as long as nine years. 


There is clear precedent for such advance long-term consents cover- 
ing large quantities of material to be contained in agreements for coop- 
eration. The President has submitted to Congress three agreements for 
cooperation with this feature (Sweden—H. Doc. 98-163; Norway—H. 
Doc. 98-164; Finland—H. Doc. 99-71). Congress did not exercise its 
prerogative to block entry into force of any of these agreements, two of 
which are now binding international obligations of the United States. 
(The Finnish Agreement awaits completion of certain technical prepa- 
rations by the Finnish Government.) Included among the United States 
approvals contained in the two agreements is advance consent to re- 
transfers of unlimited quantities of spent nuclear fuel for reprocessing 
for 30 years, subject to a United States right of suspension on national 
security or non-proliferation grounds. 


There is also precedent for advance long-term approvals for the 
specific activity of reprocessing in Japan. Approvals for such programs 
at the Tokai-Mura facility have been submitted for congressional re- 
view and entered into force. These approvals have extended over mul- 
tiple-year periods and covered large quantities of U.S. origin nuclear 
material subject to the current U.S.-Japan Agreement. See, e.g. T.I.A.S. 
10294 (October 30, 1981) (U.S. approval of reprocessing at Tokai- 
Mura for three years at the facility’s design capacity of 210 tonnes per 
annum); “U.S. Nuclear Fuel Retransfer Policy: Requests by Japan and 
Switzerland”, Hearings Before the Subcommittee on International 
Economic Policy and Trade of the House Committee on Foreign Af- 
fairs, 97th Cong. 1st sess. (Oct. 29 and Nov. 4, 1961). The Tokai-Mura 
approvals are legally indistinguishable in these respects from the pro- 
grammatic consents included in the new Japan Agreement, except that 
they. were subject to less congressional review since they were not in- 
cluded in an agreement for cooperation. 


Each of the consents provided in the new Japan Agreement has been 
evaluated to ensure it meets all the substantive and procedural require- 
ments for agreements for cooperation under Section 123 of the Atomic 
Energy Act and for subsequent arrangements under Section 131 of the 
Act. Thus, even if it is assumed that consent rights may only be exer- 
cised as “subsequent arrangements,” the approvals contained in the 
Japan Agreement satisfy the requirements for subsequent arrange- 
ments. This is described in detail in the “Analysis of Consents and 
Approvals Agreed Upon in Conjunction with the Proposed New 
Agreement” abmikted. to Congress with the Agreement (pp. 304-308, 
H. Doc. 100-128). 


In sum, therefore, we conclude that the law (Sections 123, 127 and 
131 of the Atomic Energy Act) authorizes and does not preclude the 
United States from granting long-term approvals for peaceful nuclear 
activities by cooperating partners under defined conditions, and that 
such approvals may be contained in new or amended agreements for 
cooperation submitted to Congress pursuant to Section 123 without an 
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exemption. Whether the particular approvals contained in an agree- 
ment for cooperation satisfy legal requirements depends, as is true for 
approvals granted outside an agreement, upon the specific features of 
the agreement and compliance with the requirements for interagency 
and congressional review. In this case, approvals are given on the basis 
that, inter alia, Japan has made effective and comprehensive non-prolif- 
eration commitments; reprocessing or plutonium use must take place in 
facilities subject to safeguards acceptable to the United States, and 
under adequate physical security; Japan must provide the United States 
with a complete accounting of all plutonium subject to the Agreement 
on a regular basis; and, the United States may suspend its consent in 
whole or in part at any time to prevent a significant increase in risk of 
nuclear proliferation or in the threat to its national security. In our 
judgment the inclusion of long-term approvals in the Agreement on 
this basis is not incompatible with Sections 123 and 131 of the Atomic 
Energy Act. 


2. National Security. The President has.approved and authorized the 
execution of the proposed Agreement for Cooperation with Japan and 
has made the required statutory determination that the performance of 
the Agreement “will promote, and will not constitute an unreasonable 
risk to, the common defense and security.” See Section 123b. of the 
Atomic Energy Act; p. 201, H. Doc. 100-128. The congressional letters 
express “‘serious reservations” about the President’s judgment and as- 
sert that it “was made arbitrarily.” 


As the documents provided to Congress demonstrate, the President’s 
judgment was made only after serious examination of all pertinent 
concerns, including a Nuclear Proliferation Assessment Statement pre- 
pared by the Arms Control and Disarmament Agency pursuant to stat- 
ute (pps. 203-256, H. Doc. 100-128; Section 123a. of the Atomic 
Energy Act), a recommendation and analysis from the Secretaries of 
State and Energy pursuant to statute (pps. 257-282, H. Doc. 100-128; 
Section 123a. of the Atomic Energy Act), and consideration of the 
views of the NRC which were provided to the President as required by 
statute (pp. 447-448, H. Doc. 100-128; Section 123a. of the Atomic 
Energy Act). The Atomic Energy Act (Section 123b.) requires the 
President to make a judgment on the national security implications of 
proposed agreements for peaceful nuclear cooperation. Even if some 
were to argue that a different judgment should have been made in this 
case, there clearly was an adequate basis for the President’s decision. 
The President therefore did not exceed his legal authority in deter- 
mining that the Agreement will promote, and will not constitute an 
unreasonable risk to, the common defense and security. 


3. “Timely Warning”. The congressional letters state that their signa- 
tories find fault with the Administration’s assessment of the “‘timely 
warning” element in Section 131b.(2) of the Atomic Energy Act and 
assert that this factor is intended to be exclusively a ‘‘technically-based 
criterion”. The SFRC letter states that the criterion is to be judged in 
light of the “workability of safeguards and physical security measures.” 
The letter from HFAC members refers only to safeguards. 


Sections 131b.(2) and (3) of the Atomic Energy Act require that the 
Secretary of Energy, in order to approve subsequent arrangements for 
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reprocessing or retransfer of plutonium, must reach the judgment that 
the proposed activities will not result in a significant increase of the risk 
of proliferation beyond that which exists at the time that approval is 
requested. In making such determinations, the statute requires that 
foremost consideration be given to ‘‘whether or not the reprocessing or 
retransfer will take place under conditions that will ensure timely 
warning to the United States of any diversion well in advance of the 
time at which the non-nuclear weapon state could transform the di- 
verted material into a nuclear explosive device.” 


Neither the legislative history of the Atomic Energy Act nor the 
language of the Act itself specifies that the consideration of “timely 
warning” is limited to technical factors, or that the only relevant consid- 
erations relate to safeguards and/or physical security. Similarly, nei- 
ther the Act nor its history requires a specific finding of “timely warn- 
ing” in the assessment of whether proposed activities would pose a 
significant increase in the risk of proliferation. Accordingly, it is appro- 
priate when addressing “timely warning” to take into consideration 
those factors that, in a particular situation, will increase or decrease the 
interval between the time that the United States receives indications 
that a diversion has occurred or is intended and the time that the 
material could be assembled into a nuclear explosive device. Warning 
may come either before or after diversion, and the United States may 
become aware of the possibility of a diversion by many means, some 
technical (such as a saleeuards violation) and some non-technical (such 
as a renunciation of the Nuclear Non-Proliferation Treaty). The view 
that “timely warning” can be provided by both technical and non-tech- 
nical factors together was formally conveyed to the General Accounting 
Office by the Departments of State, Defense, and Energy and the Arms 
Control and Disarmament Agency in 1985 (see attachment as stated). 


On this basis, for a number of years the Department of Energy has 
been submitting to Congress lengthy analyses of its review of the 
“timely warning” factor. ‘The subsequent arrangements at issue have 
included approvals for reprocessing and the retransfer of plutonium 
similar to those provided for in the Agreement with Japan. As required 
by statute, the Department of Energy’s analyses and determinations 
have been submitted to Congress for at least fifteen continuous session 
days before the subsequent arrangements have been entered into. In no 
case has Congress taken legislative action to preclude entry into such a 
subsequent arrangement. 


For the activities permitted under the Japan Agreement, the Depart- 
ment of Energy has set forth a lengthy review of the “timely warning” 
factor in the Analysis of the Consents and Approvals in the Agreement 
(pps. 369-386, H. Doc. 100-128). That analysis discusses a number of 
indicators that could be expected of a diversion for explosive purposes, 
based upon safeguards violations, nuclear explosives activities them- 
selves, political shifts, and information available through economic and 
trade relationships, particularly in the nuclear field. As indicated in the 
Analysis, these factors all give evidence that the United States would 
have timely warning as envisioned in Section 131b.(2). The Analysis 
also evaluates other factors pertinent to proliferation risk, including 
Japan’s over-all position on nuclear weapons, and the close and stable 
security relationship between the United States and Japan. Taking all 
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these factors into account, the Analysis supports the statutory judgment 
that the proposed Japanese activities when carried out in accordance 
with the terms and conditions of the Agreement will not give rise to a 
significant increase in the risk of proliferation. ‘The inclusion of a unilat- 
eral United States right of suspension in Article 3(2) of the Implement- 
ing Agreement means that these United States approvals need only 
apply so long as this judgment about proliferation risk is supported by 
the facts. We believe, therefore, that “timely warning” has been given 
appropriate consideration in making the proliferation risk judgment 
called for by Section 131b. of the Atomic Energy Act. 


4. Safeguards (and Physical Security) Criteria. The congressional letters 
finally state that the safeguards criteria of Section 123 of the Atomic 
Energy Act are not met. The SFRC letter, but not the letter from 
HFAC members, also states that the physical security criteria of the Act 
are not met. In our judgment, Articles 2(2)(a), 7, 9, and 16(3) of the 
Japan Agreement fulfill both those statutory requirements, as discussed 
in the Arms Control and Disarmament Agency's Nuclear Proliferation 
Assessment Statement (pps. 214-230, H. Doc. 100-128). No Executive 
department or agency has disagreed, and at the hearing before the 
HFAC on the Agreement on December 16, 1987, the Chairman of the 
NRC testified that he did not disagree with the Executive branch view 
that the Agreement meets all statutory requirements. 


As described in the Arms Control and Disarmament Agency’s Nu- 
clear Proliferation Assessment Statement (pp. 214-230, H. Doc. 
100-128), the controls and guarantees in the existing agreement with 
Japan have been expanded in the proposed Agreement to include each 
of the provisions called for in Section 123a. of the Atomic Energy Act. 
These controls and guarantees include: safeguards on transferred items 
and nuclear material derived from their use (Article 9(1)(a) of the 
Agreement); International Atomic Energy Agency safeguards on all 
Japan’s nuclear activities (Art. 2(2)(a)); a peaceful, non-explosive use 
guarantee (Art. 8(2)); a United States right of return (Art. 12(1)); 
United States consent rights over retransfers (Art. 4); a guarantee of 
adequate physical security (Art. 7); United States consent rights over 
reprocessing, alteration, and enrichment (Arts. 5 and 6); and, a right to 
approve storage arrangements for sensitive materials (Art. 3). These 
expanded United States rights will exist in perpetuity (Art. 16(3)) and 
will apply retroactively to all previously transferred items (Art. 13(2)). 


The reference in the two letters to the need for a judgment as to the 
‘workability of safeguards” suggests a specific concern about the 
'Agreement’s provisions for inclusion of additional facilities in the ap- 
proved program after the Agreement enters into force. New facilities 
may be included in the program for which United States consent is 
given only after prior notice to the United States (Art. 2(2), Imple- 
menting Agreement) and only if: 


(1) the activity carried out at the facility is one accepted by the 
United States as part of the program (Art. 1(a}(i)-(ii) and Annexes 1 
and 2, Implementing Agreement); 

(2) arrangements have been made with the International Atomic 
Energy Agency for safeguards to be applied in accordance with safe- 
guards practices or concepts that have been deemed adequate by the 
United States (Art. 2(2)(b), Art. 2(4)(b) and paragraphs 4(c}and 5 of the 
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Agreed Minutes, Implementing Agreement) and in accordance with 
the safeguards requirements established by the International Atomic 
Energy Agency (Article 9(1)(a), Agreement for Cooperation); 

(3) the physical protection standards required by the Agreement will 
be applied to the facility (Art. 2(2Xa)(iii), Implementing Agreement; 
Article 7 and Annex B, Agreement for Cooperation); 

(4) any plutonium. produced at the facility will be located only at that 
facility or another facility on the agreed program (Art. 1(4), Imple- 
menting Agreement); 

(5) the United States will be provided a complete accounting on a 
regular basis of all plutonium used at or produced at the facility (para- 
graph 9(a) of Agreed Minutes, Implementing Agreement; Note 
Verbale No. 329/SCNE of Nov. 4, 1987, pps. 169-185, H. Doc. 
100-128); and 

(6) the addition of the facility to the program will not, in the judg- 
ment of the United States, pose a significant increase in the risk of 
nuclear proliferation or in the threat to United States national security 
necessitating invocation of the Agreement’s suspension right (Art. 3(2), 
Implementing Agreement). 


The Agreement thus in no way provides blanket permission to un- 
known or ‘unapproved activities or otherwise abandons the required 
United States controls. 


With respect to safeguards in particular, the International Atomic 
Energy Agency must undertake to apply the safeguards agreed upon by 
the United States and Japan to any new facility; otherwise United States 
consent has not been provided for activities at that facility. The Agree- 
ment by its terms therefore ensures that if safeguards are “‘unwork- 
able” (i.e., if “the Agency cannot administer safeguards in accordance 
with the safeguards concept that has been agreed upon between the 
parties with respect to a facility,” Art. 2(4)(b), Implementing Agree- 
ment), the facility may not be included in the approved program. The 
United States would have to agree to alternative safeguards arrange- 
ments before such facilities could benefit from United States consent. 
This is true even if the facility were only to be added to the program on 
a provisional basis (Art. 2(4)(b), Implementing Agreement). Accord- 
ingly, we believe the Agreement satisfies all relevant safeguards criteria 
in the Atomic Energy Act, as well as the requirements for physical 
security." 


The House Committee on Foreign Affairs then requested an analysis of 
the proposed agreement from the Comptroller General of the United 
States, who concluded under date of February 29, 1988, that it did not meet 
the requirements under section 123(a)(5) and (7) of the Act, respectively, 
for guarantees regarding transfers to unauthorized persons or beyond the 
jurisdiction or control of the cooperating party without the consent of the 


1$ Dept. of State File No. P88 0063-0943; 134 Conc. REC., supra note 14, at $2669-71; 
House Hearings, supra note 13, at 276-86, as corrected, at 300-03. 

The legal memorandum included as an attachment an earlier discussion of the legal basis for 
advance consent agreements, set out in a letter from Assistant Legal Adviser Ronald J. 
Bettauer to Assistant General Counsel Robert H. Hunter, U.S. General Accounting Office, 
dated Dec. 3, 1985, also found id. at 285-89, 300, 303; and Dept. of State File No. P88 
0070-0480. 
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United States and regarding U.S. approval rights for reprocessing, enrich- 
ment or other alteration in form or content of nuclear material subject to 
the Agreement. The Comptroller General also considered that the Agree- 
ment did not meet the timely warning standard under section 131 of 
the Act.’® 

Following further hearings before the House Committee on Foreign Af- 
fairs on March 2, 1988, and after completion of the statutory congressional 
review period, the Department of State provided the interested committees 
with confirmation of a number of specific understandings and intentions of 
the administration in regard to the Agreement and the Implementing 
Agreement. Substantively identical letters from Acting Secretary of State 
John C. Whitehead to the committee chairmen (Senator Pell and Congress- 
man Fascell), dated May 26, 1988, stated: 


On behalf of the Administration, I wish to confirm a number of 
intentions and understandings regarding the Agreement for Coopera- 
tion Between the Government of the United States and the Govern- 
ment of Japan Concerning Peaceful Uses of Nuclear Energy and the 
Implementing Agreement. 


1. Plutonium Shipments Pursuant to the Implementing Agreement 


The Administration will not allow air shipments of plutonium pursu- 
ant to the Implementing Agreement to overfly or land in the United 
States—except in the case of aircraft emergency. Any transportation 
plan in which the Administration would be willing to cooperate pro- 
viding for such emergency landing sites would restrict them to remote 
military bases. Moreover, the Administration will require in connection 
with any such transportation plan providing for emergency landings in 
the United States that containers for air shipment of plutonium comply 
with the legal standards for transit of the United States, including the 
provisions of Section 5062 of the Omnibus Budget Reconciliation Act 
of 1987 concerning the development and testing of casks for transport- 
ing plutonium. 


As confirmed in the side letters exchanged in connection with the 
Implementing Agreement, the cooperation and appropriate assistance 
of the United States must be secured for any air transport of plutonium 
to Japan pursuant to the Implementing Agreement. The Administra- 
tion will only provide such cooperation and appropriate assistance if, 
among other considerations, it is satisfied that U.S. national security, 
non-proliferation and environmental interests and the health and safety 
of the American people are fully protected. 


The Administration will consider programmatic shipment of pluto- 
nium by sea under adequate physical security pursuant to the Imple- 
menting Agreement. Such an arrangement would be treated by the 
Administration as a subsequent arrangement in accordance with Sec- 
tion 131 of the Atomic Energy Act. 


The Administration will keep the Chairmen and ranking minority 
members of the Senate Foreign Relations Committee and the House 


16 House Hearings, supra note 13, at 463-502. For comments by the executive branch, see id. 
at 503-20. 
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Foreign Affairs Committee apprised of developments regarding the 
certification of a plutonium container for air shipment. The Adminis- 
tration also will inform the Chairmen and ranking minority members of 
these committees as to transportation plans for air or sea shipment and 
their implementation, including United States cooperation and assist- 
ance under such plans. 


2. Suspension Rights 


Pursuant to the first sentence of Article 3(2) of the Implementing 
Agreement, the United States has the unilateral and unambiguous right 
to suspend its consent in order to prevent a significant increase in the 
risk of proliferation or threat to its national security. The remainder of 
Article 3 and paragraph 7 of the Agreed Minutes to the Implementing 
Agreement does not detract from the right of the United States to 
make such judgments, but rather affirms the nature of this right and 
specifies procedures which are to be followed in its exercise. 


The provision that suspension decisions would be taken in the most 
extreme circumstances of exceptional concern from a non-proliferation 
or national security point of view and would be taken at the highest 
levels of government appropriately reflects the seriousness with which 
the United States should approach any invocation of its suspension 
rights in this agreement with Japan, a close ally with excellent non-pro- 
liferation credentials. 


The provision stating that the parties will implement their consent 
rights to avoid hampering, delaying or unduly interfering in the nu- 
clear activities in the two countries is equivalent to provisions in interna- 
tional safeguards agreements and is fully reciprocal. It in no way di- 
minishes the right of the United States to suspend approval to prevent a 
significant increase in the risk of proliferation or in the threat to its 
national security. 


The language that each party will carefully consider the economic 
effect of suspension in no way inhibits the right of the United States to 
suspend consent on non-proliferation or national security grounds. It is 
intended only to highlight the seriousness of this step and to ensure that 
it is not undertaken so as to risk inflicting gratuitous damage on another 
nation’s economy. 


The Administration will suspend the approval given in Article 1 of 
the Implementing Agreement promptly and to whatever extent is re- 

uired to prevent a significant increase in the risk of proliferation or in 
the threat to national security. The Administration will promptly re- 
port to the Chairmen and the ranking members of the SFRC and 
HFAC if it concludes that such suspension is necessary. 


3. Programmatic Approvals 


The United States approvals for the use of plutonium provided in 
Article 1 of the Implementing Agreement are based inter alia on the 
premise that adequate safeguards and physical protection measures— 
as required by the Agreement and the Implementing Agreement—are 
being applied to existing facilities and will be applied to future facilities 
when they are added to Annex 1 or 2. 
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from the Tribunal’s award pursuant to a directive license issued in June 
1982 by the Secretary of the Treasury.’ This directive was issued after the 
deadline for U.S. citizens to file claims with the Tribunal and, according to 
the Secretary, the deduction that it authorized was designed to “reimburse 
the United States Government for costs incurred for the benefit of U.S. 
nationals who have claims against Iran.” 

In response to a challenge by plaintiffs, the United States Claims Court 
held in a bench ruling that the policy of deducting 2 percent from awards of 
the Tribunal, pursuant to the Department of the Treasury’s directive, was 
unlawful. The Executive proceeded to ask Congress for legislation authoriz- 
ing the deduction and, in August 1985, Congress approved the Iran Claims 
Settlement Act (50 U.S.C. §1701 (Supp. III 1985)) (1985 Act), which was 
enacted shortly after the claims court’s bench ruling and prior to the written 
opinion. The 1985 Act requires the Federal Reserve Bank of New York to 
deduct for the United States 1.5 percent of the first $5 million of any 
Tribunal award and 1 percent of any amount over $5 million.? 

In dismissing the action, the claims court accepted the Government’s 
argument that the 1985 Act mooted plaintiffs’ case. On appeal, the plaintiffs 
argued that section 502 of the 1985 Act was unconstitutional because it 
caused a taking of property in. violation of the Fifth Amendment, denied 
plaintiffs equal protection of law by assessing only successful claimants, 
violated the originating clause (Art. I, sec. 7, cl. 1) and denied the plaintiffs 
due process by its retroactivity. 

The decision by the Court of Appeals for the Federal Circuit in Sperry to 
strike down the deduction statute as unconstitutional hinges on its applica- 
tion of the per se taking rule that the U.S. Supreme Court enunciated in 
Loretio v. Teleprompter Manhattan CATV Corp.* There the Court held that a 
permanent, physical occupation of real property is a per se taking, without 
regard to the multiple factors typically considered in other taking cases. 
Three such factors of “particular significance” are: ‘‘(1) ‘the economic im- 
pact of the regulation on the claimant’; (2) ‘the extent to which the regula- 
tion has interfered with distinct investment-backed expectations’; and (3) 
‘the character of the governmental action.’ ”* The Sperry court reasoned 
that since the Fifth Amendment applies by its terms to all “private prop- 
erty,” not only real property, and the Government had permanently ap- 
propriated Sperry’s money for its own use, the per se taking rule of Loretto 
should apply. 

The court agreed with the plaintiffs that the deduction would not have 
occurred if they had not been forced by the Algiers Accords to resort to the 


1 47 Fed. Reg. 25,243 (1982). 

? 853 F.2d 904, 905 (quoting 47 Fed. Reg. 25,243). 

3 The United States is reported to have collected through mid-September 1988 approxi- 
. mately $15 million in deductions from $1 billion in Tribunal awards and is expected to collect 
another $45 million from anticipated future awards under the two-tiered structure of the 1985 
Act. IRANIAN ASSETS LITIGATION Rep., Sept. 23, 1988, at 16,308. 

4 458 U.S. 419 (1982). 

5 853 F.2d at 906 (quoting Connolly v. Pension Benefit Guaranty Corp., 475 U.S. 211, 225 
(1986)). 
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Tribunal and dissolve their attachments. In essence, the court ‘‘[did] not see 

_ the benefit of the Tribunal to Sperry when prior to the Accords it had 
secured the attachment .of Iranian assets sufficient to cover its eventual 

` award and, had the President not suspended American claims, would have 
had no need for the Tribunal.’’® 

The court distinguished Shanghai Power Co. v. United States,” in which the 
President settled the plaintiffs claim for expropriation against the People’s 
Republic of China. In that case, the plaintiff had no recourse for its claim 
against China except through the intervention of the United States. While 
the plaintiff had argued that the difference between what it received under 
the President’s settlement and what it believed its claim was worth was a 
“taking,” the court in Shanghai Power concluded that the President’s settle- 
ment could be considered a windfall gain. 

The Sperry court, citing Dames & Moore v. Regan,® conceded that ‘t]he 
President has broad power to resolve international disputes by settling 
claims, and in certain circumstances some claimants may have to bear a 

“disproportionate burden when settlements result in less than their entitle- 
ment.”? The court concluded, however, that’ the Government could not 
diminish the substitute compensation of the Tribunal award to Sperry by 
“arbitrarily” keeping a portion. 

The Government contended that plaintiffs “should have expected the 
deduction because the United States has routinely deducted a percentage 
from funds distributed by the Foreign Clainis Settlement Commission to 
United States nationals.’’’® The Federal Circuit responded that claimants in 
the commission had no ability to collect on their claims without U.S. Gov- 
ernment intervention. l 

Finally, the court refused to consider the deduction to be a ‘‘tax”’ since 
United States officials had characterized the amount to be retained in testi- 
mony before Congress as a “‘fee.” Nor did the court give much credence to 
the argument that the deduction was a “‘user fee,” since the fee falls only on 
successful claimants. 


k ok k 


The Sperry court’s holding can be reduced to two premises: (1) the de- 
duction was a per se taking because it was a permanent appropriation; and 
(2) plaintiffs received nothing in return for the deduction. The first conclu- 

‘sion is plainly wrong; the second is debatable. 

Loretto was not intended, and should not have been extended, to cover the 
deduction involved in Sperry. The holding in Loretto was founded upon the 
historical development of the taking issue, i.e., upon the position that 


` 6 853 F.2d at 908. 

7 4 Cl.Ct. 237 (1983), aff'd mem., 765 F.2d 159 (Fed. Cir. 1985). 

8 453 U.S. 654 (1981) (holding that “because of the President’s authority to prevent-or 
condition attachments, and because of the orders he issued to this effect, petitioner did not 
acquire any ‘property’ interest in its attachments of the sort that would support a constitutional 
claim for compensation” (id. at 674 n.6); the Court declined to decide whether the suspension 
of district court claims might constitute takings (id. at 688-89)). 

° 853 F.2d at 908. 10 Id. 
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“[w]hen faced with a constitutional challenge to a permanent physical occupa- 
tion of real property, this Court has invariably found a taking.” ™! The Loretto 
Court expressly stated: 


Our holding today is very narrow. We affirm the traditional rule that 
a permanent physical occupation of property is a taking. In such a case, 
the property owner entertains a historically rooted expectation of com- 
pensation, and the character of the invasion is qualitatively more intru- 
sive than perhaps any other category of property regulation.’” 


Where a deduction of part of a larger fund is involved, the applicability of 
this traditional rule becomes questionable. The assumption of the rule con- 
firmed by Loretto is that the real property has been completely removed 
from the owner, resulting in the owner’s total loss of the benefit of its value. 
Where a deduction from an award is involved, the amount of the deduction 
is always “removed” from the owner. However, the diminution in value is 
not necessarily comparable to the loss suffered by a real property owner 
whose property has been permanently occupied by the Government. For 
example, a deduction of 99 percent of a total sum might work a result as 
harmful to the owner as permanent occupation of property. But would a 
deduction of 1.5 percent have a comparable result? The Sperry court’s analy- 
sis in extending the Loretto per se rule to the deduction from Tribunal 
awards is not convincing. The court relies on two cases that address the issue 
of what constitutes a “taking,” rather than what constitutes a “per se 
taking.” 

The court also analogized the instant case to Webb’s Papas Pharmacies, 
Inc. v. Beckwith,'® and that argument also fails. In Webb’s, the Supreme Court 
held that the Government’s appropriation of interest earned on an inter- 
pleader fund deposited in the registry of a county court was a taking “under 
the narrow circumstances of this case.” !4 The circumstances enumerated by 
the Court in Webb’s included the existence of “a separate and distinct state 
statute authorizing a clerk’s fee ‘for services rendered’ based upon the 
amount of principal deposited.’ The deduction in Sperry is akin to the 
clerk’s fee in Webb’s, which was not challenged. In any event, Webb’s does not 
apply the per se rule; the Court expressly noted that “[n]o police power 
justification is offered for the deprivation” and that “[n]either the statute ' 
nor appellees suggest any reasonable basis to sustain the taking of the inter- 
est earned by the interpleader fund.’'® 

The Sperry court should not have applied the per se rule. Rather than 
merely give lip service to the President’s broad powers to settle international 
claims and the disproportionate burdens that may result, the court should 
have permitted the Government to attempt to show that the deduction 
served public interests, which tilted the balance in the Government’s favor. 

The court was convinced that the plaintiffs had received no benefit from 
the deduction exacted by the Government, because they had successfully 


11 Loretto, 458 U.S. at 427 (emphasis added). 

12 Id. at 441. 13 449 U.S. 155 (1980). 
4 Jd. at 164. 15 Id. 

16 Td. at 163. 
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brought a district court claim and had obtained a prejudgment attachment 
against Iranian assets in the United States. However, at the time of the 
plaintiffs’ action for preliminary relief, those district courts granting pre- 
judgment attachments against Iranian assets based them on questionable 
analysis. Specifically, these courts first concluded that under the Foreign 
Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 (1982)) 
(FSIA), a prejudgment attachment could not be granted unless the sover- 
eign had expressly waived immunity from prejudgment attachment;’’ and 
that the Treaty of Amity, Economic Relations, and Consular Rights be- 
tween the United States and Iran,'® the only possible source of a general 
waiver, did not contain such an explicit waiver. Nevertheless, these courts 
also concluded that because the FSIA expressly provides that existing inter- 
national agreements to which the United States is a party survive the FSIA 
and the Treaty of Amity was such an existing international agreement, the 
Treaty provided independent authorization for prejudgment attachments 
against Iran.!9 

The end result is that the courts were divided on the issue of whether 
prejudgment attachments against Iran were proper.”° Since the Tribunal 
award permitted plaintiffs to avoid challenges to the propriety of the pre- 
judgment attachment they had obtained, it clearly provided a benefit to 
them. Moreover, plaintiffs were unlikely to find other Iranian property in 
the United States against which to execute a district court judgment under 
the FSIA’s stringent nexus requirement, whereas the Algiers Accords es- 
tablished a fund for the payment of Tribunal awards against Iran. Sperry’s 
$2.8 million award was paid from this fund, which Iran periodically replen- 
ishes under the terms of the Accords. 


ROSE CECILE CHAN 
Of the California Bar 


Defamation—official report privilege—foreign government reports 


LEE v. DoNG-A ILBO. 849 F.2d 876. 
U.S. Court of Appeals, 2d Cir., June 20, 1988. 


In 1985 two intelligence agencies of the South Korean Government an- 
nounced that they had successfully disrupted a North Korean spy ring 


17 28 U.S.C. §§1609-1610 (1982). 

18 Aug. 15, 1955, 284 UNTS 93, TIAS No. 3853, 8 UST 899. 

19 See, e.g., Behring Int’l, Inc. v. Imperial Iranian Air Force, 475 F.Supp. 383 (D.N_J- 1979). 
A number of courts disagreed with the Behring decision. See, e.g., Reading & Bates Corp. v. 
National Iranian Oil Co., 478 F.Supp. 724 (S.D.N.Y. 1979) (in which the court noted (1) that 
Congress was extremely careful to distinguish between the waiver standard for pre- and post- 
judgment attachments, requiring an express waiver of the latter only, and that the Behring 
opinion results in an inconsistent policy; and (2) that the Behring decision results from a strained 
reading of the Treaty of Amity). 

20 Thus, it is unclear what value, for the purpose of a taking analysis, plaintiffs’ prejudgment 
attachment had. Since plaintiffs have not contended that the dissolution of the prejudgment 
attachment constituted a taking, the value of the prejudgment attachment is not directly at 
issue. However, the question is closely related to whether the Tribunal, in providing an 
alternative forum for plaintiffs, actually provided a benefit to them. 
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operating in the United States. Their press release, which was widely publi- 
cized in the Korean press, named Chang-Sin Lee as a North Korean agent 
„associated with a spy ring at Western Illinois University, where Lee had - 
beer. a student. The story was picked up and reported in the United States 
by sx Korean-American newspapers and a public television station. When 
Lee sued for libel, the defendants relied upon the official report privilege, 
which gives absolute protection to the accurate republication of official 
government reports.’ The district court, holding that the privilege applied 
and that Lee had not overcome it by showing malice, dismissed the case. 
Plaintiff appealed to the U.S. Court of Appeals for the Second Circuit, 

_ which in a two to one decision reversed (per Ervin, J.) and held: that the 
offidal report privilege does not apply to the republication of official re- 
ports of foreign governments. Judge Kaufman, sitting by designation, dis- 
sented from the majority’s reversal of the district court’s grant of summary 
judgment. 

The official report privilege has a long tradition in the United States, and 
some courts have accorded it constitutional importance.” As the court of 
appzals explained, the privilege rests upon three interrelated policy ration- 
ales First, republication is protected because the reporter merely acts as an 
“agent” for others who could have informed themselves of the official 
actions or statements at issue. This rationale is particularly applicable where 
the quoted report is publicly available. Second, application of the privilege is 
a method of facilitating public supervision of governmental actions. And 
thir, the privilege supports the public’s right to be informed about matters 
of public importance.* 

The court found that all three of these rationales arguably applied in this 
case. The agency rationale was supported by the public availability of the 
press release and its contents in South Korea. The applicability of the public 
supervision rationale was more tenuous, since such supervision by readers in 
the ‘Jnited States was at most indirect. The court observed that this rationale 
might still be relevant, given South Korea’s status as a close ally and recipi- 
ent of foreign aid. Finally, the public had a strong informational interest in 
the report at issue. 

Nevertheless, the court found that there were also strong reasons for not 
extending the privilege to the republication of foreign government reports. 
The most important such consideration was that the privilege had been 
developed in the context of certain assumptions about ‘‘the nature of the 
relationship we share with our own government.’’* The U.S. Government at 
all levels is considered “open and reliable” and can be held accountable for 
its actions.” There is therefore a strong presumption of reliability that ac- 
companies U.S. government reports, and this presumption makes it reason- 


1 See, e.g, Medico v. Time, Inc., 643 F.2d 134 (3d Cir. 1981); Dameron v. Washington 
Magazine, Inc., 779 F.2d 736 (D.C. Cir. 1985), cert. denied, 476 U.S. 1141 (1986); see also 
RESTATEMENT (SECOND) OF TORTS §611 (1977). f 

2 See 849 F.2d 876, 878, and cases cited therein. 

3 H. (citing Medico, 643 F.2d at 140-42). 4 Id. at 879. 

5H. 
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able to accord the public supervision and informational interests priority 
over the danger of occasional harm to individuals. 

The court observed that similar presumptions of reliability, openness and 
accountability cannot necessarily be attributed to all foreign governments 
and their reports. Since the official report privilege is grounded on such a 
presumption, the court concluded that the application of the privilege to 
republication of reports of foreign governments is not appropriate. The 
court also explained that the three rationales for the privilege in the context 
of American government activities are not as persuasive when the reports 
are only available abroad and the American public has no more than indi- 
rect influence on the foreign government. Finally, the court noted that 
determining the openness and reliability of particular foreign governments 
would be “extremely difficult.’® 

Having rejected the application of the privilege, the court remanded the 
case to the district court for an assessment of the reasonableness of the 
appellees’ reliance upon the South Korean government reports under ordi- 
nary principles. of libel Jaw. Since there was no suggestion that the plaintiff 
was a “public figure,”” he could establish liability under those principles by 
proving that such reliance was negligent and that the information published 
was false. 

In his dissenting opinion, Judge Kaufman argued that application of the 
official reports privilege to the reports of foreign governments should be 
determined on a case-by-case basis. He agreed that it would be inappropri- 
ate to apply an absolute privilege to such reports, but he argued that the 
policy rationales underlying the privilege—in particular, the public’s “right 
to know’’—were sufficiently strong to support a qualified privilege. The 
determinative question, Judge Kaufman maintained, was the public impor- 
tance of the report at issue.’ If the report were of strong public importance, 
the privilege should apply, provided that the defendant made the source of 
its information clear.'° 


* k k FE 


The key distinction between the majority and dissenting opinions in Lee is 
a matter of focus: the majority was principally concerned with the issue of 
reliability, whereas the dissent was concerned about the public’s right to 
know and the potential chilling effect of removing the privilege altogether. 
Neither opinion directly confronted the underlying consideration of 
the other. 


ê Hd. 

7 See New York Times v. Sullivan, 376 U.S. 254 (1964). 

3 849 F.2d at 880-86. 

° Id. at 881-82 (citing Webb v. Times Publishing Co., Ltd., [1960] 2 Q.B. 535). 

19 Id. at 884. Judge Kaufman considered the proper attribution of information to its govern- 
ment source to be vital, arguing that such attribution would reduce the risk of incidental 
defamation. Id. at 885 (citing Dameron, 779 F.2d at 740). Observing that there was ambiguity in 
the record as to whether some of the defendants had adequately disclosed the source of the 
report about the plaintiff, he indicated that he would have remanded the case for further 
proceedings on that issue. Id. at 885-86. 
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The dissent offered no satisfactory solution to the basic problem identi- 
fied by the majority: foreign government reports often do not reflect the 
guarantees of reliability and accountability that attach to United States 
government reports. If this fact is taken as given (and in the case of many 
foreign governments, it would be difficult to dispute), the only logical case- 
by-case approach would be to evaluate reliability and accountability as they 
related to the particular foreign government at issue. Yet such an approach 
would create serious problems for any court that tried to apply it. Certainly, 
the political problems associated with a determination by a U.S. court of the 
reliability and accountability of a foreign government would be substantial, 
and such a determination could arguably run afoul of basic principles of 
international comity.” 

Just as the dissent did not really answer the majority’s concern about 
reliability, so the majority had only a limited response to the important 
policy considerations raised in the dissent.’* The majority gave short shrift 
to Judge Kaufman’s framework for a qualified privilege, noting that almost 
any issue on which a government entity was likely to publish a report could 
be deemed to be of public interest. Inherent in the majority’s views on this 
point was probably the recognition that Judge Kaufman’s content-based 
approach could itself pose substantial First Amendment problems. Even in 
defamation law, which is regarded as one of the few narrow exceptions to 
the strict requirement of content-neutral regulation of speech,’® the Su- 
preme Court has expressed a strong disinclination to adopt standards that 
require ad hoc determination of what subjects are and are not of “public 
interest.” ™4 

At the same time, the actions and statements of foreign governments 
often have special public importance and a legal standard providing exces- 
sive restraints on their republication is undesirable. Yet the official reports 
privilege, even in the form proposed by Judge Kaufman, has an all-or-noth- 
ing quality that makes it troublesome to apply. A better approach to pro- 
tecting the public’s “right to know” in this area might lie in the imposition of 
a higher standard of proof when a plaintiff alleges that a defendant’s reli- 
ance upon a foreign government report was negligent. For example, negli- 
gence might have to be proven by clear and convincing evidence rather than 
by a mere preponderance of the evidence. Establishment of this higher 
standard would not materially increase the court’s involvement in deter- 
mining whether the foreign government’s report was reliable, since some 
such determination is, inherent in the negligence standard anyway—a 


"| See id. at 882 (Kaufman, J., dissenting). 

12 The majority felt that the dissent placed “too much emphasis on the public’s right to know 
and the importance of the defamatory information” and gave too little weight to “the State's 
interest in compensating private individuals for injury to their reputation.” Id. at 879. 

13 See L, TRIBE, AMERICAN CONSTITUTIONAL LAW §§12-2, 12-8 (2d ed. 1988). 

: 14 Gertz v. Robert Welch, Inc., 418 U.S. 323, 346 (1974); see also Rosenbloom v. Metrome- 
dia, Inc., 403 U.S. 29, 78-81 (1971) (Marshall, J., dissenting). The Supreme Court has, in fact, 
adopted a “public interest” standard in other contexts, but that standard has been much 
criticized and its future application is uncertain. See L. TRIBE, supra note 13, §12-13. 
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plaintiff can only prevail, even under ordinary principles of defamation law, 

by proving that the defendant’s actions were unreasonable (hence negli- 

gent).’> Requiring such proof to be at a higher level would thus maintain 

unchanged the substance of the issues before the court and the jury, while | 
providing somewhat stronger protection to the public interest in the avail- 

ability of information about the actions and statements of foreign gov- 

ernments. t 


Sonya D. WINNER 
Of the District of Columbia Bar 


Aircraft piracy—federal jurisdiction—nonresident alien on foreign soil 


UNITED STATES v. YUNIS. 681 F.Supp. 896. 
U.S. District Court, D.D.C., February 12, 1988. 


Defendant Fawaz Yunis, a Lebanese resident and citizen, was charged for 
his alleged involvement in the 1985 hijacking of a Jordanian civil aircraft in 
the Middle East. Defendant moved to dismiss the indictment on the ground 
that, under general principles of international law, the court lacked subject 
matter and personal jurisdiction over a crime committed by a nonresident 
alien on foreign soil and that federal law provided no independent basis for 
such jurisdiction. The United States District Court for the District of Co- 
lumbia (per Parker, J.) denied the motion to dismiss in part and granted it in 
part, and held: (1) that those counts of the indictment charging the defend- 
ant with violation of section 32(a) of the Destruction of Aircraft Act (18 
U.S.C. §32(a) (1986)) (Aircraft Piracy Act) should be dismissed on the 
ground that this section provided no jurisdiction over aircraft piracy of- 
fenses having no connection to U.S. territory; (2) that traditional principles 
of international law provided sufficient grounds for asserting both subject 
matter and personal jurisdiction over the other crimes charged; and (3) that 
the Act for the Prevention and Punishment of the Crime of Hostage Taking 
(18 U.S.C. §1203 (1986)) (Hostage Taking Act) and section 32(b) of the 
Aircraft Piracy Act imposed liability for the offenses allegedly committed by 
the defendant. 

Defendant was charged in a multicount indictment for his alleged involve- 
ment in the hijacking of Royal Jordanian Airlines Flight 402 in June 1985.’ 


15 849 F.2d at 879, 880; see Gertz, 418 U.S. at 347 (liability for defamation may not be 
imposed without fault). 

1 681 F.Supp. 896, 898. The indictment charged defendant with (1) “conspiracy to commit 
hostage taking against passengers and crew, to damage, destroy, disable and place destructive 
devices aboard aircraft, and to perform acts of violence against passengers and crew in violation 
of 18 U.S.C. §§371, 1203, 32(a)(1), (2) and (5); (2) “seizing, detaining and threatening 
passengers and crew members, including three American nationals as hostages, in violation of 
18 U.S.C. §1203”; and (3) “damaging, destroying, disabling and placing a destructive device 
upon an aircraft operating in foreign air commerce and committing acts of violence against 
aircraft personnel in violation of 18 U.S.C. §§32(a)(1), (2) and (5).” In addition, after defend- 
ant was arrested in international waters and brought to the United States, a superseding 
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_ The only nexus of the aircraft to the United States during the hijacking was 
the presence of several American nationals on the flight. The airplane was 
registered in Jordan, flew the Jordanian flag and never landed on American 
soil or flew over American airspace. In September 1987, more than 2 years 
after the hijacking, defendant was lured by agents of the U.S. Federal 

- Bureau of Investigation into international waters off the coast of Cyprus, 
where he was apprehended and forcibly brought to the United States. 

In moving to dismiss the indictment, defendant argued first that the court 
lacked subject matter and personal jurisdiction under general principles of 
international law. The parties based their conflicting positions on the five 
traditional bases of jurisdiction over extraterritorial crimes under interna- 
tional law,” which are recognized by most courts of the United States and 
international scholars: (1) territorial, the place where the offense is commit- 
ted; (2) national, the nationality of the offender; (3) protective, the potential 
harm to the national interest; (4) universal, the commission of crimes consid- 
ered particularly heinous and harmful to humanity; and (5) passive personal- 
ity, the nationality of the victim.’ 

Defendant argued that the universal and passive personality principles, 
the only potential bases for asserting jurisdiction over the extraterritorial 
crimes allegedly committed by him, were inapplicable in the instant case. 
Defendant contended that “neither hostage-taking nor aircraft piracy are 
heinous crimes encompassed by the [universal] doctrine” and further that 
the United States does not recognize the passive personality principle “as a 
legitimate source of jurisdiction.’’* The Government flatly disagreed, main- 
taining that jurisdiction was appropriate under both principles. 

The court agreed with the Government, holding that both the universal 
and the passive personality principles provided an appropriate basis for 
jurisdiction in this case. The court found that both aircraft piracy and 
hostage taking are the subject of international conventions, which demon- 
strates the international community’s strong commitment to punish these 
crimes irrespective of where they occur.> Moreover, “international legal 


indictment was filed charging defendant with “damaging, destroying and placing a destructive 
device on an aircraft registered in a foreign country and harming aircraft personnel, in viola- 
tion of 18 U.S.C. §§32(b)(1), (2) and (3) and 49 U.S.C. App. §1472(n)(1).” Id. 

? The court noted that these general principles were first developed in 1935 by the Harvard 
Research Project. See Harvard Research in International Law, Jurisdiction with Respect to 
Crime, 29 AJIL Supp. 435, 445 (1935). 

3 681 F.Supp. at 899-900 (citing Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 781 n.7 
(D.C. Cir. 1984), cert. denied, 470 U.S. 1003 (1985); Chua Han Mow v. United States, 730 F.2d 
1308, 1311 (9th Cir. 1984), cert. denied, 470 U.S. 1031 (1985); and Rivard v. United States, 
375 F.2d 882, 885 (5th Cir.), cert. denied, 389 U.S. 884 (1967); L. HENKIN, R. PUGH, O. 
SCHACHTER & H. SMIT, INTERNATIONAL LAw: CASES AND MATERIALS 447 (1980); and A. 
D’AMATO, INTERNATIONAL LAW AND WORLD ORDER 564 (1980)). 

4 Id. at 900. 

5 Id. at 900-01. The court noted that a majority of states in the world community have 
signed three treaties condemning aircraft piracy: (1) the Convention on Offenses and Certain 
Other Acts Committed on Board Aircraft, Sept. 14, 1963, TIAS No. 6768 {hereinafter Tokyo 
Convention]; (2) the Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


scholars unanimously agree that these crimes fit within the category of 
heinous crimes for purposes of asserting universal jurisdiction.”® 

The court further found that, although the passive personality principle is 
the most controversial of the five identified sources of extraterritorial juris- 
diction, ‘‘the international community recognizes its legitimacy.” The in- 
ternational community, in fact, “explicitly approved of the [passive person- 
ality] principle as a basis for asserting jurisdiction over hostage takers” in the 
Convention against the Taking of Hostages.* The court acknowledged that 
“the United States has protested any assertion of such jurisdiction for fear 
that it could lead to indefinite criminal liability” for U.S. citizens.° In recent 
years, however, the passive personality principle has received qualified ac- 
ceptance in the United States when applied to terrorist and other universally 
condemned crimes.!° Indeed, the court noted that this was not the first time 


1970, 22 UST 1641, TIAS No. 7192, 860 UNTS 105 [hereinafter Hague Convention]; and 
(3) the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, 
Sept. 23, 1971, 24 UST 564, TIAS No. 7570 [hereinafter Montreal Convention]. The Hague 
and Montreal Conventions explicitly mandate that each signatory state “take such measures as 
may be necessary to establish its jurisdiction over the offence. . . where the alleged offender is 
present in its territory” and direct that the “Contracting State in the territory of which the 
alleged offender is found shall. . . be obliged, without exception whatsoever and whether or 
not the offence was committed in its territory, to submit the case to its competent authorities 
for the purpose of prosecution.” Hague Convention, supra, Arts. 4(2)-and 7; Montreal Conven- 
tion, supra, Arts. 5(2) and 7. States have also adopted the International Convention against the 
Taking of Hostages, GA Res. 34/146 (Dec. 17, 1979), reprinted in 74 AJIL 277 (1980) 
{hereinafter Hostage Taking Convention]. This Convention likewise requires each signatory 
state to “establish its jurisdiction . . . in cases where the alleged offender is present in its 
territory.” Id., Art. V(2). 

ê 681 F.Supp. at 901 (citing 2 M. BassIOUNI, INTERNATIONAL CRIMINAL Law, ch. 2 at 
31-32 (1986); McCredie, Contemporary Uses of Force Against Terrorism: The United States Response 
to Achille Lauro—Questions of Jurisdiction and its Exercise, 16 Ga. J. INT'L & Comp. L. 435, 
438-39 (1986); Bazyler, Capturing the Terrorist in the Wild Blue Yonder, 8 WHITTIER L. REV. 
685, 687 (1986)). The court also relied upon the Restatement (Third) of Foreign Relations Law of 
the United States, which specifically identifies aircraft hijacking as a universal crime over which 
all states may define and prescribe punishment. RESTATEMENT (THIRD) OF FOREIGN RELA- 
TIONS LAW OF THE UNITED STATES §404 (1987) [hereinafter RESTATEMENT (THIRD)]. (The 
court cited drafts of the Restatement (Third) that were not further revised in substance on the 
issues presented.) 

7681 F.Supp. at 901 (see also Paust, Federal Jurisdiction over Extraterritorial Acis of Terrorism 
and Nonimmunity for Foreign Violators of International Law under the FSIA and the Act of State 
Doctrine, 23 VA. J. INT'L L. 191, 203 (1983)). 

8 Id. at 901-02. The Hostage Taking Convention gives each signatory state discretion to 
exercise extraterritorial jurisdiction when an offense is committed “with respect to a hostage 
who is a national of that State, if that State considers it appropriate.” Hostage Taking Conven- 
tion, supra-note 5, Art. 5(1}(d). 

° 681 F.Supp. at 902 (citing the Cutting case, 1887 FOREIGN RELATIONS OF THE UNITED 
STATES 751, reported in 2 J. B. MOORE, INTERNATIONAL LAw DIGEST 232-40 (1906), where 
the Secretary of State protested Mexico’s assertion of jurisdiction over an American national 
seized while traveling in Mexico because he had written an article in a Texas newspaper 
criticizing a Mexican national). The court observed that this is the most widely cited case for the 
USS. rejection of the passive personality principle. 

10 Td. (citing McGinley, The Achille Lauro Affair—Implications jor International Lew, 52 TENN. 
L. Rev. 691, 713 (1985)). The court rejected defendant’s reliance on section 402 of the 
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the United States has invoked the principle to assert jurisdiction over a 
hijacker who seized an American hostage on foreign soil.” 

Thus, the universal and passive personality principles together provided 

-ample grounds for the court to assert jurisdiction over defendant. In doing 
so, the court stated, “[n]ot only is the United States acting on behalf of-the 
world community to punish alleged offenders of crimes that threaten the 
very foundations of world order, but the United States has its own interest 
in protecting its nationals.””?? 

Even if there was authority to assert jurisdiction under international law, 
defendant argued, no jurisdiction was conferred on the court by the two 
szatutes under which he was indicted, section 1203 of the Hostage Taking 
Act and section 32 of the Aircraft Piracy Act. Defendant contended that, in 
approving the Hostage Taking Act and the Aircraft Piracy Act, Congress 
kad neither the power nor the intention to authorize jurisdiction over of- 
fenses committed “half way around the world.” 

The court held that ‘‘defendant’s argument fails to recognize the power 
of the Congress [under Art. I, sec. 8, cl. 11 of the Constitution] to legislate 
overseas and to define and punish offenses committed on foreign soil.’’!* 
Specifically, the court noted that the Hostage Taking Act sets forth in “clear 
and unambiguous” terms the congressional intent to impose liability on 
offenders such as defendant who take American nationals hostage irrespec- 
tive of where the seizure occurs.'® Subsection (b)(1) of the Act provides that 
a defendant is properly chargeable for offenses occurring outside the 
United States if any one of the following circumstances exists: “(A) the 
offender or the person seized or detained is a national of the United States; (B) the 
offender is found in the United States; or (C) the governmental organization 
sought to be compelled is the Government of the United States.’’!® 

Section 32(b) of the Aircraft Piracy Act, in turn, also sets forth the con- 
gressional intent to impose liability against an offender for willfully destroy- 
ing a civil aircraft, assaulting passengers and crew on board a flight, damag- 
ing the aircraft and placing a destructive device in the aircraft “if the 





Restatement (Third) as support for the claim that the United States does not recognize the passive 
personality principle. The court observed that, notwithstanding the black-letter text of section 
402, a comment to that section observes that the passive personality principle “‘is increasingly 
accepted as applied to terrorist and other organized attacks on a state’s nationals by reason of 
their nationality, or to assassinations of a state’s diplomatic representatives or other officials.” 
RESTATEMENT (THIRD), supra note 6, §402, comment g. 

1! 681 F.Supp. at 903 (citing McGinley, supra note 10, at 719). The Government relied on 
the passive personality principle in its issuance of an arrest warrant for Muhammed Abbas 
Zaiden, the leader of the terrorist group that hijacked the Achille Lauro in Egyptian waters and 
killed passenger Leon Klinghoffer, an American citizen. 

"8 Id. 8 Td. 

14 Jd. 

15 681 F.Supp. at 904-05 (citing Legislative Initiatives to Curb Domestic and International Ter- 
vorism: Hearings Before the Subcomm. on Security and Terrorism of the Senate Comm. on the Judiciary, 
98th Cong., 2d Sess. 43, 48-49 (1984) {testimony of Victoria Toensing, Deputy Assistant 
Attorney General) [hereinafter Senate Hearings). ` 

18 681 F.Supp. at 904 (quoting 18 U.S.C. §1203(b)(1) (1986) (emphasis added)). 
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offender is later found in the United States.’?!” According to the court, 
defendant fell squarely within the scope of this provision because he was 
apprehended in international waters after the hijacking and forcibly 
brought to the United States. Once brought within the jurisdiction of the 
court, he was subject to prosecution for any federal offense. 

The court rejected defendant’s argument that section 32(b) only per- 
tained to individuals who voluntarily entered the United States and were 
later discovered by the Government. The court found that, though “the 
statute neither precludes nor approves the extension of jurisdiction over 
offenders who have been brought to this country by force,” the legislative 
history and purpose of the Aircraft Piracy Act support the assertion of 
broad jurisdiction over applicable offenses committed by nonresident aliens 
such as defendant who later come into U.S. custody, regardless of the way 
they have been brought into the country.'® This interpretation, the court 
noted, is consistent with the obligations of the United States under the 
Montreal Convention to exercise jurisdiction over any individual in U.S. 
custody charged with seizing control of an aircraft.'® 

Nevertheless, the court agreed with defendant that jurisdiction under 
section 32(a) of the Aircraft Piracy Act was improper. Section 32(a) imposes 
liability on individuals who damage and destroy an aircraft and/or perform 
acts of violence against passengers on board a “civil aircraft used, operated 
or employed in interstate, overseas, or foreign air commerce.’’?° “Inter- 
state, overseas, or foreign air commerce” is defined in the Act to have the 
meaning ascribed to those terms in the Federal Aviation Act of 1958, as 
amended (49 U.S.C. app. §1301 (1982)), which requires an aircraft to have 
some physical or operational connection with the United States to be re- 
garded as operating in “foreign air commerce.”?! Because Royal Jordanian 
Airlines Flight 402 had no connection whatsoever with U.S. territory,” the 
court dismissed those counts of the indictment charging the defendant with 
violation of section 32(a). 


17 Id. at 905 (quoting 18 U.S.C. §32(b) (1986). 

18 Id. at 906-07 (quoting S. Rep. No. 619, 98th Cong., 2d Sess. 2 (1984); and Senate Hearings, 
supra note 15, at 42-43), In a related decision, Judge Parker held that defendant’s apprehen- 
sion abroad by U.S. military forces did not violate the Posse Comitatus Act, 18 U.S.C. §1385. 
681 F.Supp. 891 (D.D.C. 1988) (U.S. Navy played limited role in arrest, which was organized 
and directed by Federal Bureau of Investigation). 

19 681 F.Supp. at 906. See discussion in text at note 4 supra. 

2 18°U.S.C. §32(a) (1986). 

21 The Federal Aviation Act defines “foreign air commerce” as: 


the carriage by aircraft of persons. . . , or the operation or navigation of aircraft in the 
conduct or furtherance of a business or vocation, in commerce between. . .— 


() a place in the United States and any place outside thereof; 
whether such commerce moves wholly by aircraft or partly by aircraft and partly by other 
forms of transportation. 


49 U.S.C. app. §1301(23) (1982). 

22 The court rejected the Government’s argument that “foreign air commerce” should be 
defined with respect to the connection of the passengers and cargo (and not the aircraft itself) 
to U.S. soil, holding that such an interpretation would be ‘completely inconsistent with the 
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United States v. Yunis represents a resounding acceptance of the universal 
‘and passive personality principles as sufficient bases under international law 
for a state to assert jurisdiction over an extraterritorial crime committed by 
an offender later found in that state. In particular, the case constitutes a 
strong recognition of the legitimacy of the passive personality principle 
when applied to terrorist acts and other universally condemned crimes. 
These principles have been adopted by the U.S. Congress as the basis for the 
Hostage Taking Act and the Aircraft Piracy Act, the two statutes under 
which defendant was indicted. Greater reliance on the universal and passive 
personality principles as a basis for asserting extraterritorial jurisdiction 
represents a major and evolving strategy for dealing with the complex 
problem of apprehending and prosecuting terrorists as criminals, and thus 
combating the spread of international terrorism. 


LYNDA M. CLARIZIO 
Of the District of Columbia Bar 


Jurisdiction on the high seas—maritime drug law enforcemeni—criminal law— 
search and seizure—congressional authority 


UNITED STATES v. BIERMANN. 678 F.Supp. 1437. 
U.S. District Court, N.D. Cal., February 9, 1988. 


Defendants, citizens of the United Kingdom, Bermuda, the Federal Re- 
public of Germany and the United States, were operators of a sailing vessel 
on the high seas that was registered in the United Kingdom and flying the 
UK flag. Defendants were indicted for possession of several tons of mari- 
juana, with intent to distribute, following a search and seizure of their vessel 
by the United States Coast Guard. Initially, the court granted defendants’ 
request for an evidentiary hearing. However, upon further consideration, 
the U.S. District Court for the Northern District of California (per Legge, 
J.) held: that the court had proper jurisdiction, and that defendants’ motions 
to suppress evidence obtained from the boarding, search and seizure of the 
vessel and to conduct an evidentiary hearing should be denied. 

In June 1987, the vessel, The Myth of Ecurie, was sailing in the Pacific 
Ocean, en route from Hong Kong. About 35 nautical miles from Point 
Reyes, California, a United States Coast Guard cutter requested consent to 
board the Myth, which was refused by its master. After further observation 
of the ship, the Coast Guard asked the United Kingdom for permission to 
board, apparently pursuant to a 1981 agreement between the two countries 





congressional intent behind section 32(a) and with Department of Transportation and case law 
interpretations of the definition employed in the Federal Aviation Act. 681 F.Supp. at 907-09 
(citing S. REP. No. 619, supra note 18, at 5; Cheng v. Boeing Co., 708 F.2d 1406 (9th Cir. 
1983); Japan Air Lines v. Dole, 801 F.2d 483 (D.C. Cir. 1986); Competitive Marketing Case, 
92 C.A.B. 1287 (1981); and Qantas Empire, 29 C.A.B. 33 (1959)). ` 
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for suppressing the illegal importation of narcotic drugs into the United 
States.’ In a telex reply, the United Kingdom responded that it had no 
objection to the boarding, search and seizure of the vessel by the Coast 
Guard if the terms of the 1981 Agreement were fulfilled. 

A Coast Guard officer thereupon boarded the vessel, which at that time 
was located on the high seas more than 100 miles west of the California 
coast. The officer detected the smell of marijuana. The master of the ship 
and the Coast Guard officer proceeded to the vessel’s lower decks to obtain 
any weapons that might be on board. In plain view, the officer saw numer- 
ous ‘‘bails’” of material, and once again detected the smell of marijuana. 
When he asked about the nature of this material, the master stated that it 
was marijuana. The vessel with its 7,000 pounds of marijuana and defend- 
ants were then brought to the local California Coast Guard station and 
placed under arrest. 

Defendants were subsequently indicted and charged with violating 46 
U.S.C. app. §1903(a) (West Supp. 1988) for “the knowing and intentional 
possession, with the intent to distribute, of in excess of three tons of mari- 
juana.”? They were also charged with violating 46 U.S.C. app. §1903(j), 
which proscribes “a combination, conspiracy and agreement among de- 
fendants and others to possess marijuana with the intent to distribute it.’’ 
Defendants were not charged with the importation of marijuana or the 
intent to import it. 

Defendants moved for dismissal of the indictment for lack of jurisdiction 
on the ground that the laws of the United States do not apply to persons on 
foreign vessels outside the territory of the United States. They additionally 
maintained that the evidence resulting from the search and seizure of the 
vessel was taken in violation of the Fourth Amendment to the U.S. Consti- 
tution and the 1981 Agreement between the United States and the United 
Kingdom. 

In determining that section 1903 applies to defendants, the court found 
that Congress had amended the relevant legislation in 1986 in anticipation 
of the very issue presented in this case.* Section 1903(a) provides: “It is 
unlawful for any person on board a vessel of the United States, or on board a 
vessel subject to the jurisdiction of the United States, to knowingly or intentionally 
manufacture or distribute, or to possess with intent to manufacture or 
distribute, a controlled substance.’’® Subsection (c)(1) defines a ‘‘vessel sub- 
ject to the jurisdiction of the United States” as including: “(C) a vessel 
registered in a foreign nation where the flag nation has consented or waived 


! Agreement to Facilitate the Interdiction by the United States of Vessels of the United 
Kingdom Suspected of Trafficking in Drugs, Nov. 13, 1981, UK-U.S., TIAS No. 10,296 
[hereinafter 1981 Agreement]. 

2? 678 F.Supp. 1437, 1440. 3 Id. 

* In 46 U.S.C. app. §1902 (West Supp. 1988), Congress specifically found and declared “that 
trafficking in controlled substances aboard vessels is a serious international problem and is 
universally condemned. Moreover, such trafficking presents a specific threat to the security 
and societal well-being of the United States.” 

5 678 F.Supp. at 1441 (emphasis by court). 
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objection to the enforcement of United States law by the United States; (D) 
a vessel located within the customs waters of the United States.” “Customs 
waters” is defined in 19 U.S.C. §1401(j) to mean waters within whatever 
distance from the U.S. coast as has been agreed under a treaty or arrange- 
ment with a foreign government.® 

The court concluded that “under subsection (C) the United Kingdom 
expressly ‘consented or waived objection to enforcement of United States 
_ law by the United States.’ ” Further, under subsection (D), the vessel was 
located within the customs waters of the United States because there was an 
“arrangement” with the United Kingdom enabling authorities of the 
United States to “board, examine, search, seize and otherwise enforce upon 
the high seas the laws of the United States.” 

According to the court, it was questionable whether the 1981 Agreement 
applied to this case because its definition of applicable waters does not 
include the Pacific Ocean. Assuming that the 1981 Agreement did apply, 
the court proceeded to consider defendants’ arguments that its terms had 
not been complied with. Defendants maintained that the Coast Guard did 
not have a “reasonable belief” that the vessel was importing drugs into the 
United States at the time it requested the United Kingdom’s consent to 
board, and that the 1981 Agreement applies only to importation offenses. 
The court held that defendants lacked standing to raise either of these 
issues. First, the 1981 Agreement sets forth only the rights and duties of the 
United States and the United Kingdom, and does not contain any reference 
to the rights of individual parties. Second, the statutory language of section 
1903(d), as well as the legislative history of section 1903, shows that Con- 
gress intended to foreclose the type of arguments made by the defendants.® 
Finally, the court noted that its decision is consistent with United States v. 
Peterson, in which the court of appeals found that the pertinent treaty 
did not confer any rights upon the litigants to suppress the evidence in 
question.® 


6 Id. 

7 Id. at 1443. The court noted, id., that in United States v. Peterson, 812 F.2d 486, 493 (9th 
Cir. 1987), the court of appeals “held that the consent of a foreign government brought the 
boarding of a ship within the customs waters of the United States.” 

8 678 F.Supp. at 1442-43 (citing S. Rep. No. 530, 99th Cong., 2d Sess. 15-16 (986): 
reprinted in 1986 U.S. CODE Conc. & ADMIN. News 5986, 6000-01). 

° See United States v. Peterson, 812 F.2d at 492. The court also determined that the Coie 
Guard was acting under the statutory authority of 14 U.S.C. §89(a), permitting it to prevent, 
detect or suppress violation of U.S. laws by boarding at any time “any vessel subject to the 
jurisdiction, or to the operation of any law, of the United States.” The court noted that the 
U.S. Court of Appeals for the Fifth Circuit held that section 89(a) requires that “the Coast 
Guard must act upon reasonable suspicion when it relies on the jurisdictional predicate that a 
foreign vessel on the high seas is operating in violation of U.S. laws.” 678 F.Supp. at 1443 
(citing United States v. Williams, 617 F.2d 1063, 1076 (5th Cir. 1980)). However, the Ninth 
Circuit in Peterson found that section 89{a), with respect to the enforcement of the statutory 
predecessor to 46 U.S.C. §1903, “ ‘specifically applies to the high seas and does not restrict the 
Coast Guard to actions based on reasonable suspicion or probable cause.’ ” Id. at 1444 (quoting 
United States v. Peterson, 812 F.2d at 493). Following the approach of the Ninth Circuit in 
Peterson, the court sidestepped the issue of probable cause. 
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The court also rejected defendants’ argument that any extension of the 
laws of the United States to international waters, even with the consent of a 
foreign government, is an unconstitutional exercise of extraterritorial juris- 
diction. Defendants contended that the “U.S. Constitution, together with 
judicially developed doctrines of jurisdiction, preclude application of sub- 
stantive United States criminal law to persons on foreign vessels outside of 
United States territory.’!° Observing that, as a general matter, interna- 
tional law forbids any nation from asserting jurisdiction over foreign vessels 
on the high seas, the court nevertheless found that “established principles of 
protective jurisdiction” support the extraterritorial reach of section 1903. 
Section 33 of the Restatement (Second) of Foreign Relations Law of the United 
States supports the view that “a nation may assert jurisdiction over foreign 
vessels on the high seas that threaten its security or governmental functions, 
without the requirement of demonstrating an actual effect on the nation 
itself.”'’ The court explained that trafficking in controlled substances 
aboard vessels not only was found by Congress to be a serious international 
problem and is universally condemned, but also is a specific threat to the 
security and societal well-being of the United States. Furthermore, Article I, 
section 8, clause 10 of the U.S. Constitution “clearly and unambiguously 
grants to Congress the power to define felonies committed upon the high 
seas, and this is precisely what Congress has done in enacting Section 1903. 
This power of Congress supplements the grant of judicial jurisdiction over 
‘all cases of admiralty and maritime jurisdiction.’ ”!? 

The court also turned aside defendants’ arguments that the search and 
seizure violated the Fourth Amendment to the Constitution. The court 
declared that 


under certain circumstances it is not reasonable to require law enforce- 
ment officials to obtain a prior warrant, and courts have upheld war- 
rantless searches so long as the officers had probable cause to believe 
the search would yield evidence of crime, or if the search was necessary 
to ensure the safety of the officers or public.’ 


Moreover, in other circumstances, “courts have upheld searches based on 
less than probable cause, without regard to officer or public safety, if the 
search satisfies a ‘balancing test,’ weighing protected privacy interests 
against legitimate governmental interests.’’’* These circumstances, the 
court explained, have usually involved law enforcement at the nation’s 
borders.!® 


x k k * 


This case shows that the federal courts are fashioning responses to the 
difficult issues raised by drug trafficking in international waters, when those 


19 678 F.Supp. at 1444. 1 Jd. 

1? Id. at 1445 (quoting U.S. CONST. Art. I, §8, cl. 10, conferring power on Congress “[t]o 
define and punish Piracies and Felonies committed on the high Seas, and Offenses against the 
Law of Nations”). 

13 Id, at 1446 (citing Vale v. Louisiana, 399 U.S. 30, 90 (1970)). 

4 Id. (citing United States v. Place, 462 U.S. 696 (1938). 

13 Id. (citing United States v. Martinez-Fuerte, 428 U.S. 543, 557 (1976). 
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transfer to Iran of al] Iranian government property located in the United 
States.’ l 

Iran argued before the Tribunal that the failure of the United States to 
deliver the equipment was a breach of contract, a violation of international 
law and a violation of its obligations as a bailee, and that it constituted an 
expropriation. Iran also argued that the United States was obliged to deliver 
the equipment under paragraph 9 of the Declaration of the Government of 
the Democratic and Popular Republic of Algeria (General Declaration): 
“the United States will arrange, subject to the provisions of U.S. law applica- 
ble prior to November 14, 1979, for the transfer to Iran of all Iranian 
properties which are located in the United States and abroad and which are 
not within the scope of the preceding paragraphs.’ 

The United States acknowledged that the equipment belonged to Iran 

.but argued that the proviso in paragraph 9 of the General 
Declaration—“‘subject to the provisions of U.S. law’’—removed any obli- 
gation to transfer the goods. Rather, the United States contended that Iran 
should be compensated not on the basis of the replacement value asserted by 
Iran but on that of the current value of the items. The United States also 
argued that any compensation paid for the goods should be credited to Iran 
in the FMS Trust Fund and not refunded directly to Iran since the instant 
claim constitutes only one aspect of Case No. BI, and because the U.S. 
counterclaim in the case is still pending. 

The Tribunal determined that paragraph 9 of the General Declaration 
prevails over any obligation of the two parties grounded in prior contracts 
or treaties that might otherwise be applicable. The Tribunal also found that 
“(t]he wording of the proviso, ‘subject to the provisions of U.S. law,’ how- 
ever, clearly means that the United States was not obliged to arrange for the 
transfer of the properties at issue, to the extent that such a transfer was 
prohibited by United States law.” The Tribunal then determined that U.S. 
law, specifically the Arms Export Control Act (22 U.S.C. §2751 (1982 & 
Supp. IV 1986)) (the Act), prohibited the transfer of the equipment to Iran. 
In particular, the Tribunal focused on section 38 of the Act, which autho- 
rizes the President to contro] the import and export of defense articles “[i]n 
furtherance of world peace and the security and foreign policy of the United 
States.”* The Tribunal found that once a presidential determination is 
made under the Act, as was done in this case, the export of defense articles is 
precluded, and that such “highly sensitive political matters . . . [are] the 
exercise of a sovereign right which is not subject to review by an interna- 
tional Tribunal.’”* 


1 44 Fed. Reg. 65,729 (1979). 

? Declaration of the Government of the Democratic and Popular Republic of Algeria, Jan. 
19, 1981, Dep’r ST. BULL., No. 2047, February 1981, at 1, reprinted in 75 AJIL 418, 420-21 
(1981). 

3 AWD 382-B1-FT, slip op., para. 46. 4 Id., para. 57. 

5 Id., para. 62 (refusing to consider, as Iran urged, whether the President’s exercise of 
discretion was justifiable at this time, given the end of the Iran-Iraq war and the permission 
granted to transfer other military equipment to Iran). 
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While finding that U.S. law permitted the withholding of the equipment, 
the Tribunal continued, “The provisions of U.S. law invoked by the United 
States do not prohibit—and it has not been contended that they prohibit— 
the transfer to Iran of the monetary equivalent of Iranian-owned military 
properties held by the United States.” And while not expressly labeling the 
action of the United States an expropriation, the Tribunal noted that the 
consequences for Iran are “similar to those which would have been the 
result of an expropriation.”” Thus, the Tribunal ruled, “Under interna- 
tional law the State responsible for such deprivation is liable to compensate 
for the full value of the deprived property at the date the deprivation 
became effective.”? The Tribunal also based this holding on “general prin- 
ciples of contract law” applicable to a bailee that rightfully refuses to return 
property in its possession. Compensation is due, the Tribunal held, directly 
to Iran and should not be deposited in the FMS Trust Fund maintained by 
the United States for Iran’s credit. 

Since the United States had notified Iran on March 26, 1981, that it 
would not export the equipment, that date was chosen by the Tribunal as 
the one on which valuation of the goods was to be calculated. The United 
States had made its argument to the Tribunal regarding valuation on the 
assumption that its liability was limited to the present value of the equip- 
ment, while Iran had presented evidence premised on replacement value. 
The Tribunal was therefore unable to render a final award and invited the 
parties to file further submissions. 

In separate concurring and dissenting opinions, American Arbitrators 
Holtzmann and Brower objected to the valuation date. Arbitrator 
Holtzmann noted that on March 26, 1981, the United States had offered to 
sell the equipment to third parties but refrained from doing so at the insist- 
ence of Iran. Thus, according to Holtzmann, “Iran thereby assumed the 
risk of any diminution thereafter in the value of the property.”? Moreover, 
had Iran’s request that the United States be directed to deliver the equip- 
ment been granted, Iran would be getting only present value. He also 
recorded his view that the Tribunal had not received sufficient evidence 
about the nature and operation of the FMS Trust Fund and had unnecessar- 
ily and unwisely determined in this partial award that compensation should 
be paid directly to Iran and not into the FMS Trust Fund for Iran’s credit. 
Finally, Holtzmann explained his conclusion that the U.S. payment obliga- 
tion derived from the relevant Iran—United States FMS contracts, rather 
than from general principles of international law regarding expropriation 
or from an implicit obligation found in paragraph 9 of the General Decla- 
ration. 

Arbitrator Brower criticized both parties for having failed to seek relief 
from the Tribunal sooner. He said that since both parties had contributed to 
the loss, both should share the consequences. The proper solution, accord- 


€ Id., para. 66. ? Id., para. 70. 
8 Id. 


? Separate Opinion of Judge Holtzmann, Concurring in Part, Dissenting in Part, AWD 
382-B1-FT, slip op., para. 12. 
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ing to Brower, would be to value the property as of the notional date after 
the Tribunal’s establishment by which it could have been expected to reach 
a decision on a timely application by either party for an early determination 
of its rights. He suggested December 31, 1984, as the appropriate date for 
these purposes,.over a year before the Tribunal received the joint report 
of the parties reconciling figures and remaining discrepancies of items in 


Claim 4. 
KOR Ok 


The award in Case B1 is the first Tribunal decision setting forth the right 
of the United States to deny the return of military equipment to Iran. The 
award is open to criticism, for as pointed out by Arbitrator Holtzmann, by 
valuing the property as of March 26, 1981, the Tribunal will be allotting 
more to Iran than if it had granted Iran’s request for delivery of the equip- 
ment in its present state. In addition, although the Tribunal declined to 
label the action taken by the United States an expropriation, it gave scant 
attention to the FMS contract between the parties and rigidly applied the 
valuation rule it has adopted for cases in which it has found an expropriation 
by Iran of property and rights of U.S. claimants. 

Perhaps of greater significance from an international law perspective, the 
decision not to evaluate the President’s determination under the Arms 
Export Control Act provides a precedent for an international tribunal to 
decline to inquire into determinations on “‘highly sensitive political matters” 
that amount to “the exercise of a sovereign right.” This ruling constitutes, 
in effect, a Tribunal “act of state” or “political question” doctrine whose 
basis and scope require more elaboration and clarification than the Tribunal 
provided. 

DONALD J. KRAVET 
Of the New York Bar 


‘International investment dispuies—res judicata effect of partially annulled ICSID 
award 


AMCO ASIA CORP. v. REPUBLIC OF INDONESIA (RESUBMITTED CASE), DE- 
CISION ON JURISDICTION. No. ARB/81/1. 
International Centre for Settlement of Investment Disputes, May 10, 1988. 


This decision is the latest of several by arbitral bodies of the International 
Centre for Settlement of Investment Disputes (ICSID) addressing a claim by 
Amco Asia Corporation (Amco Asia) against respondent Republic of In- 
donesia. An ICSID tribunal (First Tribunal) in 1984 rendered an award on 
the merits in favor of claimant Amco Asia.' In 1986 an “ad hoc committee” 
(Ad Hoc Committee) convened on Indonesia’s request pursuant to Article 
52 of the ICSID Convention? annulled the 1984 award on the grounds that, 


l! No. ARB/81/1: Award on. the Merits, Nov. 20, 1984, reprinted in 1986 INT'L ARB. REP. 
601, excerpted in 24 ILM 1022 (1985) [hereinafter First Award]. 

? Convention on the Settlement of Investment Disputes Between States and Nationals of 
Other States, opened for signature Mar. 18, 1965, 17 UST 1270, TIAS No, 6090, 575 UNTS 
159. 


` 
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with respect to a principal holding, the tribunal had “‘manifestly exceeded 
its powers” and “‘failed to state reasons,” both being grounds for annulment 
specified in Article 52(1) of the Convention.” The Ad Hoc Committee did 
not disturb certain other holdings of the tribunal. Claimant then resubmit- 
ted the dispute, and a second tribunal (Second Tribunal) was constituted 
pursuant to Article 52(6) of the Convention. The first task of the new 
tribunal was to determine which holdings of the previous bodies were res 
judicata and therefore could not be relitigated. The three-member ICSID 
Second Tribunal held: (1) that holdings of the First Tribunal that had not 
been annulled by the Ad Hoc Committee were res judicata, (2) that issues as 
to which the First Tribunal’s holdings had been annulled could be reliti- 
gated; and (3) that the Ad Hoc Committee’s reasoning, as distinct from its 
actual decision of annulment, was not binding on the Second Tribunal. 

The dispute between the parties arose out of a project to develop a hotel 
property in Jakarta, the Kartika Plaza. Amco Asia’s investment in the proj- 
ect was authorized by an investment license issued by Indonesia’s Capital 
Investment Coordination Board (BKPM). In addition, construction and 
management of the hotel were governed by a joint venture agreement 
between Amco Asia and an Indonesian corporation, P.T. Wisma, which was 
affiliated with the Indonesian army. Following a management dispute with 
Amco Asia, P.T. Wisma seized control of the hotel with the assistance of 
Indonesian military forces. Some 3 months later, the BKPM revoked Amco 
Asia’s investment license, relying in part on the ground that Amco Asia had ` 
failed to invest the minimum $3 million of foreign equity capital required by 
the license. 

As required by Article 42(1) of the ICSID Convention, in the absence of a 
different choice of law by the parties, the First Tribunal applied Indonesian 
law “and such rules of international law as may be applicable.’’* The First 
Tribunal held that P.T. Wisma’s takeover of the hotel constituted illegal 
self-help, and that the support lent by the Indonesian military violated both 
Indonesian law and international law. In addition, the tribunal determined 
that Amco Asia had been denied due process in.the proceedings that culmi- 
nated in the revocation of its investment license, and that the revocation was 
substantively unjustified: Amco Asia had invested much more equity capital 
than the BKPM gave it credit for. The BKPM’s action therefore violated 
Indonesian law, as well as the international law principles of pacta sunt 
servanda and respect for acquired rights. 

Indonesia pressed various grounds for annulment, most of which the Ad 
Hoc Committee rejected. However, the Committee became convinced that, 
to qualify as meeting the requirements of the investment license, sums 
invested by Amco Asia were required by Indonesian law to be recognized 
and registered by ‘‘the competent Indonesian authority,” the Bank of In- 


3 No. ARB/81/1: On the Application for Annulment Submitted by the Republic of Indo- 
nesia Against the Arbitral Award Rendered on November 20, 1984, May 16, 1986, reprinted in 
25 ILM 1441 (1986), summarized in 81 AJIL 222 (1987) [hereinafter Annulment Decision]. 

4 First Award, supra note 1, paras. 147-48, 24 ILM at 1023. 
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donesia, and that most of Amco Asia’s investment failed to meet that crite- 
rion.> The Committee therefore held that the First Tribunal had ‘clearly 
failed to apply the relevant provisions of Indonesian law” and that it had 
“manifestly exceeded its powers in this regard.” Consequently, the Ad Hoc 
Committee was “compelled to annul this finding.” The Committee further 
concluded that the First Tribunal, in addition to overlooking the registra- 
tion requirement, had contradicted itself in calculating the amount of Amco 
Asia’s investment; the Committee therefore held that the First Tribunal had 
“failed to state reasons” for its calculation and annulled that finding as well.’ 

Because the revocation of Amco Asia’s investment license was substan- 
tively justified, the Committee stated, Amco Asia could recover no damages 
accruing after the date of its cancellation. Affirming the illegality of P.T. 
Wisma’s seizure of the hotel with the support of the Indonesian military 
prior to that date, the Committee found that Amco Asia would have been 
entitled to damages accruing between the date of the seizure and the date of 
revocation. However, the First Tribunal’s award of damages was not segre- 
gated as to time period, but rather represented the capitalized present 
value, as of the date of the seizure, of Amco Asia’s expected future earnings 
on the project. The Ad Hoc Committee therefore set aside the award of - 
damages as a whole.’ 

In its Decision on Jurisdiction, the Second Tribunal established as its 
starting point the proposition that matters decided by the First Tribunal, 
and not annulled by the Ad Hoc Committee, were res judicata. The Second 
Tribunal derived that proposition as a necessary corollary of Article 52(3) of 
the ICSID Convention, which authorizes the Ad Hoc Committee to annul 
an award “‘or any part thereof,” and from the Committee’s determination 
not to annul various holdings of the First Tribunal even though the amount 
of the award had to be set aside in whole. The proposition that unannulled 


5 Annulment Decision, supra note 3, paras. 93-94, 25 ILM at 1459-60. 

ê Id., para. 95, 25 ILM at 1460. The Ad Hoc Committee opined that the First Tribunal’s 
failure to apply the correct rule of law was “the result of the basic rule on the matter. . . 
having been obscured by the lengthy arguments and counterarguments on accounting princi- 
ples and problems on, e.g., deductible taxes, undistributed profits and depreciation.” Id., para. 
96, 25 ILM at 1460. 

7 Id., paras. 97-98, 25 ILM at 1460-61. 

The First Tribunal recognized that, under Indonesian law, loan funds could not be included 
in equity capital. Nevertheless, it included a $1 million loan in its calculation of the amount of 
Amco Asia’s investment in the Kartika Plaza project. The First Tribunal’s reason for doing so 
was that “P.T. AMCO [the Indonesian subsidiary through which Amco Asia participated in the | 
project] having been discharged from its liabilities under the . . . loan obtained in this way 
revenue which was capitalized over a period of time on a deferred basis. This revenue, fully 
capitalized, is considered as a portion of the investment. . . .” First Award, supra note 1, 
para. 236(i), 1986 INT'L ARs. REP. at 637. The Ad Hoc Committee felt that this assertion did 
not “fully disprove[ J” the “impression” that the First Tribunal had contradicted itself. An- 
nulment Decision, supra note 3, para. 97, 25 ILM at 1461. 

8 First Award, supra note 1, paras. 271-73, 1986 INT'L ARB. REP. at 645. Cf. Lena Gold- 
fields, Ltd. v. U.S.S.R. (1930), reprinted in 36 CORNELL L.Q. 42, 51, para. 26 (1950) (compen- 
sation for expropriated enterprise is “the present value, if paid in cash now, of future profits 
which the company would have made”). 

° Annulment Decision, supra note 3, para. 110, 25 ILM at 1463. 


19€9] INTERNATIONAL DECISIONS 109 


parts of the First Award remained binding was largely accepted by the 
parties. 

The principal issue before the Second Tribunal was the proper effect to 
be ziven the Ad Hoc Committee’s treatment of those portions of the First 
Award that it had annulled. Indonesia argued that the Second Tribunal was 
bound not only by the Ad Hoc Committee’s decision to annul certain hold- 
ings of the First Tribunal, but also by the Committee’s reasoning behind 
thcse decisions. Specifically, the Committee did more than annul the First 
Tr-bunal’s holding that the license revocation was unjustified and that 
Amco Asia was entitled to damages therefor. The Committee had also 
affirmatively held that the revocation decision was justified and valid and: 
thet Amco Asia was therefore not entitled to participate in the project after 
the revocation date. Indonesia contended that those determinations of the 
Ac Hoc Committee could not be relitigated, while Amco Asia maintained 
thet such relitigation was permissible in view of the annulment. 

The Second Tribunal adopted Amco Asia’s position on these revocation 
issues. It noted that, in international law, it is unclear whether reasoning 
integral to a tribunal’s holdings should be given res judicata effect in addition 
to the holdings themselves. The Second Tribunal argued that, in this case, 
thet issue should not be decided on the basis of general international law, 
buz rather on the basis of the structure of ICSID: the ICSID Convention 
dozs not provide for appellate review, or “substantive revision,” of ICSID 
awards.'° It provides only for an annulment proceeding focusing on certain 
nazrow grounds set forth in Article 52(1). In the Second Tribunal’s view, to 
give res judicata effect to the Ad Hoc Committee’s reasoning, as well as to 
the decision of annulment itself, would be to treat the Ad Hoc Committee as 
an appellate tribunal, which the ICSID Convention does not permit. The 
Second Tribunal therefore held, contrary to Indonesia’s contention, that 
issues as to which the First Tribunal’s decisions had been annulled could be 
re itigated without regard to the Ad Hoc Committee’s expressed reasoning ` 
or them. 

Dn a different point, the Second Tribunal held that Indonesia could not 
present a counterclaim for tax fraud that it had not asserted before the First 

ribunal. The Second Tribunal concluded that’ Article 52(6) of the ICSID 
Convention provides for resubmission of the previous dispute to a new 
tribunal following annulment of the First Tribunal’s award, and that the 
previous dispute must be defined by the pleadings before the First Tri- 
bunal.!” 

The Ad Hoc Committee’s annulment of the First Tribunal’s award— 
ccupled with the earlier annulment by a different ad hoc committee of an 


° No. ARB/81/1: Decision on Jurisdiction, slip op. at 26, para. 43 (approval for an appeal 
procedure was considered when the Convention was drafted and was rejected), reprinted in 27 
ILM 1281 (1988). 

' Id. at 60-64, paras. 128-36. The Second Tribunal also held that the tax fraud counter- 
cleim was not within the jurisdiction of an ICSID tribunal, because it did not “aris[e] directly 
out of [the] investment” as required by Article 25(1) of the Convention; rather, it arose out of 
the application of “general law” to “persons who are within the reach of the host State’s 
jucisdiction.” Id. at 58-60, paras. 122-27. 
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ICSID tribunal award in the Klöckner v. Cameroon arbitration, likewise on 
grounds that the tribunal had exceeded its powers by failing to apply the 
proper law and had failed to state sufficient reasons for its decision'*—gave 
rise to considerable consternation among commentators. They feared that 
the desired finality of ICSID awards was in jeopardy.'* The Secretary Gen- 
eral of ICSID believed that these two annulments were “‘cause for concern,” 
and warned the ICSID Administrative Council of the “danger” that, if 
dissatisfied parties ‘‘made it a practice to seek annulment, the effectiveness 
of the ICSID machinery might become questionable and both investors and 
contracting States might be deterred from making use of ICSID arbitra- 
tion.’’’* He stated that, “to ensure that the original intent of the provisions 
on the annulment procedure be carried out,” it might be necessary to 
amend the ICSID Arbitration Rules.’® 

The particular objection to the decisions of the ad hoc committees was 
that the committees had forgotten their limited role of applying only the 
specific grounds of annulment specified in Article 52 of the Convention, 
and instead acted as appellate tribunals reviewing awards for legal error. In 
the Ameo Asia case, the principal ground for annulment was that, in deter- 
mining whether the amount of Amco Asia’s investment was sufficient, the 
First Tribunal had “manifestly exceeded its powers” by failing to apply the 
substantive law required by Article 42(1) of the Convention—in this case, 
Indonesian law in the first instance.'* In fact, though, the First Tribunal did 
apply Indonesian law, and no other body of law, to that issue—specifically, it 
applied “the requirements of Law No. 1 of 1967 [Indonesia’s Foreign Capi- 
tal Investment Law] and other relevant Indonesian regulations.”!” The 
problem was that, in the view of the Ad Hoc Committee, a relevant provi- 
sion of Indonesian law compelled a result contrary to that reached by the 
First Tribunal. So applied, “manifest excess of powers” becomes indistin- 
guishable from a standard of clear error.’® 


12 Klöckner Industrie-Anlagen GmbH v. United Republic of Cameroon, No. ARB/81/2 
(1983), excerpted in Paulsson, The ICSID Klockner v. Cameroon Award: The Duties of Partners in 
North-South Economic Development Agreements, 1 J. INT'L ARB. 145 (1984), annulled, 1 FOREIGN 
Inv. L.J. 90 (1986). 

13 See, e.g, Feldman, The Annulment Proceedings and the Finality of ICSID Arbitral Awards, 2 
FOREIGN Inv. L.J. 85 (1987); Gaillard, Introductory Note, 25 ILM 1439 (1986). 

14 Report of the Secretary General to the Administrative Council at its Twentieth Annual 
Meeting 2 (Oct. 2, 1986), reprinted in INT'L ARB. REP., February 1987, at 126, 127. 

18 Id. at 3, INT'L ARB. REP., February 1987, at 128. 

16 For an argument that failure to apply the proper law cannot constitute a “manifest excess 
of powers” under Article 52(1), see Feldman, supra note 13, at 99-105. 

7 First Award, supra note 1, para. 221, 1986 INT'L ARB. REP. at 635. 

'8 Similarly, although the Ad Hoc Committee annulled, for failure to state reasons, the First 
Tribunal’s calculation of the amount of capital invested because it included a $1 million loan, 
the First Tribunal in fact stated a reason. The problem was that it was a reason that the Ad Hoc 
Committee either could not understand or did not accept. See note 7 supra. 

Elsewhere in its decision as well, the Ad Hoc Committee revealed differences of opinion with 
the First Tribunal over the content of the applicable law. The First Tribunal held that the 
assistance of the Indonesian military to P.T. Wisma’s takeover of the hotel violated not only 
Indonesian law but also Indonesia’s duty under international law to protect aliens and their 
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The perception that the Ad Hoc Committee in fact acted as an appellate 
body is one that the Second Tribunal clearly shared. Referring to the deter- 
mination by the Committee that the revocation of Amco Asia’s investment 
license was substantively justified and its consequent annulment of the First 
Tribunal’s holding to the contrary, the Second Tribunal stated: 


[T]his is an example of the Ad Hoc Committee treating the annulment 
ground under Article 52(1)(b)—‘“‘that the Tribunal has manifestly ex- 
ceeded its powers’’—as having been evidenced by a perceived failure 
to apply the applicable law, by virtue of its having been applied 
in a manner that reaches a conclusion believed untenable by the Ad 
Hoc Committee.’® 


The Second Tribunal also regarded certain other findings of the Ad Hoc 
Committee as “obiter to the nullity function” and not binding on that 
tribunal.?° 

xe Ek 


The rejection by the Second Tribunal of the Ad Hoc Committee’s rea- 
soning as binding on it and insistence by the Second Tribunal that all 
nullified points can be relitigated represent a substantial retrenchment from 
the position taken by the ad hoc committees in the Kléckner and Amco Asia 
cases, and a vindication of the view that the role of such committees should 
be strictly limited. Since the function of the ad hoc committee is only to 
annul awards if one or more of the circumstances described in Article 52(1) 
are present, and not to decide the merits of the dispute between the parties, 
opinions of such a committee on the merits should not be binding on a 
subsequent tribunal that is to decide the merits of the dispute. To be sure, a 
second tribunal in such instances could possibly reach a conclusion different 
from that of the ad hoc committee and inconsistent with the committee’s 
determination that the first award must be annulled. In effect, the second 
tribunal might annul the annulment decision, should it arrive at the same 
conclusion as the first tribunal. This may seem anomalous. But if the ad hoc 
committee does not review the merits of the dispute, and instead strictly 
limits itself to the generally accepted grounds for annulment as those were 
intended to be incorporated in the provisions of Article 52(1),? the anomaly _ 


investments. First Award, supra note 1, paras. 171-72, 1986 INT'L ARB. REP. at 624. The Ad 
Hoc Committee questioned whether there was such a duty under international law, citing the 
Charter of Economic Rights and Duties of States adopted by the UN General Assembly in 1974 
(GA Res. 3281 (XXIX)). Annulment Decision, supra note 3, para. 60, 25 ILM at 1453. 

Contrast First Award, supra, para. 248, 24 ILM at 1033-35 (Indonesia’s unjustified revoca- _ 
tion of Amco Asia’s investment license violated the international law rule pacta sunt servanda), 
with Giardina, State Contracts: National Versus International Law?, 5 ITALIAN Y.B. INT'L L. 147, 
164-65 (1980-81) (asserting that, under the principle of permanent sovereignty, state breach 
of contract with a foreign investor cannot be internationally wrongful), Giardina was a member 
of the Amco Asia Ad Hoc Committee. 

19 Slip op. at 43, para. 88. 20 Id. at 46, para. 94. 

2! For example, “manifest excess of power” was principally intended to cover the situation in 
which an arbitral tribunal decides issues that have not been submitted to it. See Feldman, supra 
note 13, at 99-101. 
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is less likely to result. For example, the Second Tribunal in the instant case 
could now determine, and provide more extensive elaboration of its reasons 
for holding, that the Indonesian revocation of the Amco Asia license was not 
justified. Or it could apply the allegedly relevant principles of Indonesian 
law but, contrary to the implications of the Ad Hoc Committee’s ruling, still 
hold for Amco Asia. 

It is too soon to discern a pattern in annulmerits under the ICSID Conven- 
tion, and consequently the Secretary General has not proposed any amend- 
ment in the Arbitration Rules as he suggested he might.?? Of the two 
annulment decisions to date, one set aside an award in favor of the re- 
spondent state, and the other an award in favor of the claimant investor. At 
that level, therefore, the record is balanced. However, as the Secretary 
General noted,” finality of awards is an important aspect of the ICSID 
arbitral system. By reinstating the traditional attitude toward finality of 
awards, the Second Tribunal’s Decision on Jurisdiction provides greater 
security for the parties that the Convention is intended to serve, and pro- 
motes its objective of fostering “the role of private international invest- 
ment” in “international cooperation for economic development.””** 


CHRISTOPHER T. CURTIS 
Of the District of Columbia Bar 


OPIC insurance policy—kidnapping as an act of insurrection—damages set off 
against other compensation 


BECKMAN INSTRUMENTS, INC. AND OVERSEAS PRIVATE INVESTMENT 
Corp. No: 16-199-00209-87G. 
American Arbitration Association, February 20, 1988. 


Beckman Instruments, Inc. (Beckman) brought a claim before the Ameri- 
can Arbitration Association (AAA) against the Overseas Private Investment 
Corporation (OPIC) to recover under insurance policies issued by OPIC 
certain losses sustained by Beckman in connection with the liquidation of 
Beckman’s wholly owned subsidiary, Aplar, S.A. (Aplar) in El Salvador. The 
OPIC insurance policies provided protection against injury directly caused 
by war, revolution or insurrection. Beckman’s local plant manager and a 
visiting Beckman engineer were kidnapped in El Salvador, setting in motion 
a chain of events leading to closure of the subsidiary and liquidation of the 
assets at a considerable loss to Beckman. OPIC denied Beckman’s claim for 
recovery of its losses under the OPIC insurance policies. The three-member 
AAA tribunal held: that the losses sustained by Beckman in connection with 


2 There have been no further annulments of ICSID awards. In two cases, applications for 
annulment have recently been registered; these are Maritime International Nominees Establish- 
ment v. Republic of Guinea (No. ARB/84/4, award rendered Jan. 6, 1988, reprinted in INT'L 
ARB. REP., January 1988, at A, summarized in 82 AJIL 598 (1988)) and the Kléckner case itself, 
after rendition of a second award. In three other cases, ICSID officials report, no application 
for annulment was registered within the time frame for doing so. 

23 See text at note 14 supra. 

24 ICSID Convention, supra note 2, Preamble, cl. 1. 
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the liquidation of Aplar were the direct result of an act of insurrection—the 
kidnapping—and, consequently, were covered under the OPIC insurance 
policies, but that Beckman was not entitled to any compensation because the 
OPIC policies required that amounts received in compensation from other 
insurance companies and the value of all property recovered be set off 
against the amount that would otherwise be payable by OPIC. 

In January 1977, Beckman established Aplar to manufacture electronic 
components at’a plant located in the San Bartolo free trade zone in San 
Salvador. At that time, Beckman arranged “‘all risk” insurance coverage 
from the Insurance Company of North America (INA). This policy insured 
the property of Aplar against loss from causes other than war, revolution or 
insurrection. At the same time, Beckman obtained two insurance policies 
from OPIC, insuring the original investment to a maximum amount of 90 
percent of $1.7 million, and the anticipated value of equipment to be leased 
by Beckman to Aplar to a maximum value of 90 percent of $1.6 million. 
Beckman did not increase its OPIC insurance when its investment grew to 
nearly $4 million. 

In September 1979, after operations began at Aplar, the American man- 
ager of the plant and a Beckman engineer visiting Aplar were kidnapped. 
The kidnappers identified themselves as members of the PRTG, a political 
organization in El Salvador. The two Americans were released unharmed 
47 days later after Beckman paid a substantial ransom. Following this kid- 
napping, Beckman decided to cease sending Americans to El Salvador, 
including U.S. technicians required to maintain the resistor network pro- 
duction line. 

In mid-December 1979, rumors of a shutdown led a group of workers to 
stage a nonviolent takeover of the plant; a tentative agreement was reached, 
however, allowing work to resume the following day. On January 2, 1980, 
Beckman announced that it would cease operations at Aplar in E] Salvador. 
After hearing this announcement, the Aplar workers took over the plant 
and refused to allow Beckman to remove any of the equipment until a 
satisfactory agreement was reached. An informal arrangement was con- 
cluded, under which Beckman was allowed to remove its resistor network 
equipment and a workers’ cooperative took over operations of the re- 
mainder of the plant. In September 1980, however, Beckman reduced its 
purchases from Aplar substantially, and Aplar was closed in November of 
that year. Although Beckman thereafter recovered the remaining assets of 
Aplar, Beckman sustained significant losses in their sale or return to the 
United States. 

Beckman sought to recover for its losses under both its injury policy with 
INA and its two OPIC policies. OPIC rejected Beckman’s claim in October 
1982. INA initially rejected Beckman’s claim, but a subsequent suit by 
Beckman in a California court resulted in a settlement by which INA and 
certain insurance brokers paid Beckman $1,035,000. After that settlement, 
Beckman filed a claim for arbitration against OPIC with the AAA. 

Section 1.07 of the two OPIC policies provided coverage against “injury 
to the physical condition, destruction, disappearance or seizure and reten- 
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tion of [property owned by Aplar in El Salvador] directly caused by war . 

or by revolution or insurrection.”’ The term “insurrection” was not de- 
fined by the OPIC policies. The tribunal looked to a decision by the U.S. 
Court of Appeals for the Second Circuit, which defined insurrection as “an 
intent to overthrow a lawfully constituted regime.”? Using this definition, 
the tribunal found that the kidnapping of the local manager and Beckman 
engineer in 1979 was an act of insurrection. The tribunal relied on evidence 
that the kidnapping was committed by the PRTC, a radical group seeking to 
overthrow the Government of El Salvador, and that the group was politi- 
cally motivated. The tribunal expressly rejected for lack of evidence the 
OPIC position that the kidnapping was the work of an ex-military officer 
who used radical groups as a cover. 

Having found that the kidnapping was an act of insurrection, the tribunal 
considered whether Beckman’s loss was caused by the kidnapping. Section 
1.07 of the OPIC policies stated that a loss is caused by an event if “there is 
an unbroken chain of causes and effects, starting with the event and ending 
with injury,” andif the injury “would not have been sustained had the event 
not transpired.” The tribunal found that Beckman’s injury was caused by 
the kidnapping. The tribunal stated that the kidnapping “set in motion a 
sequence of events which led to the loss.”* The cause-effect chain of events 
constructed by the tribunal was as follows: 


[A]s a result of the kidnapping, Beckman decided not to send any 
Americans to the plant; this meant that the resistor line could no longer 
be operated; rumors of layoffs and worse provoked the events of De- 
cember 11 and, ultimately, the loss after the plant closed following the 
failure of the E-17 program.° 


The tribunal further found that no intervening event broke this chain. In 
response to OPIC’s assertion that the loss was due, at least in part, to 
Beckman’s own mismanagement of the situation, the tribunal stated that it 
was “unwilling to second guess Beckman’s management, which was doing its 
best to manage, from long distance, a crisis at a plant in a country in crisis.”® 

The tribunal acknowledged that the deteriorating political situation, rise 
in security concerns and growing labor problems after the kidnapping also 
contributed to Beckman’s decision to close the plant. However, it found this 
decision ‘‘already weighted toward termination by the kidnapping and its 
aftermath.” The tribunal relied on two decisions of the Sixth Circuit de- 
fining an intervening or interrupting cause as one that is “not brought into 
operation by the original wrongful act, but operating entirely independent 
thereof; it must be such a cause as would have produced the result, without 


l No. 16-199-00209-87G, slip op. at 7, reprinted in 27 ILM 1260 (1988). 

2 Pan Am. World Airways v. Aetna Casualty & Surety Co., 505 F.2d 989, 1005 (2d Cir. 
1974). 

3 Slip op. at 9. 4 Id. 

5 Id. Id. at il. 

7 Id. at 12. 
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the cooperation of the original wrong.’’® In the tribunal’s view, the decision 
by Beckman to cease purchasing its product from Aplar, which it acknowl- 
edged was taken for “marketing reasons,’’® also did not break the 
causal chain. 

Having concluded that the injury suffered by Beckman was caused by an 
act of insurrection and was therefore covered by the OPIC policies, the 
tribunal next considered the amount of damages. Article 24.01 of the OPIC 
policies permits recovery for the lesser of two figures: (1) the Net Invest- 
ment (debt outstanding [principal and accrued unpaid interest] plus equity 
contributed after a reduction for return on capital, and an adjustment for a 
pro rata share of earnings, and losses); and (2) the Investor’s Share of 
Damage less Other Compensation. Beckman and OPIC agreed that Beck- 
man’s recovery was to be measured by Beckman’s share of the amount of 
damages less other compensation. They joined issue concerning the proper 
treatment of property recovered from the plant and from INA. 

Beckman desired to apply the value of the returned property against 
indebtedness owed by Aplar to Beckman. If this approach were followed, 
the Beckman recovery would increase because the Aplar indebtedness to 
Beckman would be less and the percentage of the overall loss attributable to 
the reduction in Beckman’s equity would be increased. OPIC, on the other 
hand, argued that the value of property returned to Beckman should be 
treated as other compensation, reducing the compensation payable to 
Beckman dollar for dollar. 

The tribunal noted that the OPIC policies set forth an express obligation 
“to pursue and to preserve” lost covered property. The tribunal also noted 
that the property was not restored to Beckman prior to the date of the loss as 
a partial payment toward the then outstanding intercompany debt, but 
rather was identified and recovered long after the accepted date of the loss. 
Asa result, the tribunal concluded that the other compensation received by 
Beckman (counting both the proceeds of the settlement with INA and the 
returned property) exceeded its share of the damage and Beckman was not 
entitled to any compensation from OPIC. 

The tribunal also held that Beckman’s recovery of property and INA 
insurance exceeded the 90 percent cap on coverage-under OPIC’s political 
risk policies. The tribunal accepted OPIC’s position that the 90 percent 
limit applies not only to the amount insured but also to the amount recover- 
able under each policy. Beckman apparently conceded that the amount of 
its property and other insurance recovery exceeded its share of the insured 
loss. However, Beckman contended that the INA insurance proceeds should 
be allocated to losses for uninsured punitive damages, attorney’s fees and 


® Grover Hill Grain Co. v. Baughman-Oster, Inc., 728 F.2d 784, 792 (6th Cir. 1984) (apply- 
ing Ohio law of torts); Freeman v. United States, 509 F.2d 626, 633 (6th Cir. 1975) (also 
applying Ohio law of torts) (citing Dougherty v. Hall, 70 Ohio App. 163, 172, 45 N.E.2d 608, 
513 (1942)). . 

? Slip op. at 13. 
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prejudgment interest. Finding that the OPIC insurance policies are clear in 
requiring allocation of any recovery to the insured portion of the loss, the 
tribunal concluded that the failure of Beckman to be made whole resulted 
from its failure to insure its total investment fully with OPIC and from its 
settlement with INA for less than actual damages. 


x ok k * 


Two aspects of this decision are particularly interesting: the determina- 
tion that the kidnapping was an act of insurrection, and the tribunal's read- 
ing of the OPIC policy provisions governing compensation for covered 
losses. 

Certain cases not cited by the tribunal provide a more detailed discussion 
of what constitutes an act of insurrection. According to some courts, an act 
of insurrection means a ‘‘violent uprising by a group or movement” that is 
“acting for the specific purpose of overthrowing the constituted govern- 
ment and seizing its powers.”’® According to an earlier case, an act of 
insurrection must be analyzed in terms of minimum and maximum objec- 
tives. The act must have an immediate, or minimum, objective that is some- 
how related to the long-term, or maximum, objective of overthrowing and 
replacing the existing government.'’ In its opinion, the tribunal relied 
heavily on the testimony of two former U.S. Ambassadors to El Salvador 
concerning the insurrectionist objectives of the radical group that carried 
out the kidnapping and the relationship of such seizures to the group’s 
political goals.'* The arbitrators also pointed to the insistence of the group 
on publication of its manifesto.as a condition to releasing the hostages. This 
somewhat summary approach can be contrasted to the more extensive anal- 
ysis in an analogous case by the District Court for the Southern District of 
New York, where each stage of an alleged act of insurrection was con- 
sidered.'* ; 

For those carrying OPIC political risk insurance, the tribunal’s holding o 
the amount of compensation highlights an aspect of OPIC coverage that 
some U.S. companies with investments abroad fail fully to consider. Beck- 
man did not seek additional coverage from OPIC when its equity invest- 
ment in El Salvador more than doubled. As a consequence, the OPIC share 
of the losses actually sustained was considerably reduced. The award does 


10 Holiday Inns Inc. v. Aetna Ins. Co., 571 F.Supp. 1460, 1487 (S.D.N.Y. 1983) (citing Pan 
Am. World Airways v. Aetna Casualty & Surety Co., 368 F.Supp. 1098, 1124 (S.D.N.Y. 1973), 
aff'd, 505 F.2d 989 (2d Cir. 1974)). 

n! Home Ins. Co. v. Davila, 212 F.2d 731, 738 (lst Cir. 1954). 

12 The tribunal noted, almost in passing, that the former U.S. Ambassador to El Salvador 
testified that, as a general rule, members of the group thought to be responsible perpetrated 
kidnappings “in support of their insurrectionist objectives.” Slip op. at 8. The only analysis of 
the specific kidnappings in question was one victim’s statement that, following conversations 
with his captors, he believed them to be carrying out an act in support of insurrectionist goals. 
Id. 

13 See Holiday Inns Inc. v. Aetna Ins. Co., 571 F.Supp. 1460 (S.D.N.Y. 1983). 
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not indicate why Beckman failed to secure further coverage if it was avail- 
able (it is not necessarily granted when a nation is facing serious political 
disruption). Also, the OPIC policy produced an unfavorable result for 
Beckman under the provision requiring that the recovery from a private 
insurer for losses unrelated to political risk be applied in reducing the 
investor’s share of covered damage. This last point may be a fruitful issue 
for prospective negotiation with OPIC in new policies. 


GEOFFREY D. OLIVER 
Of the Massachusetts and District of Columbia Bars 


CURRENT DEVELOPMENTS 


THE SETTLEMENT OF DISPUTES UNDER THE 1988 CANADA-—UNITED 
STATES FREE TRADE AGREEMENT 


On January 2, 1988, the President of the United States and the Prime 
Minister of Canada signed the Canada—United States Free Trade Agree- 
ment (FTA).' It was implemented by appropriate legislation in both coun- 
tries? and came into force on January 1, 1989. This Agreement is the most 
comprehensive of a series of projects and treaties on free trade between 
Canada and the United States over the last 135 years.’ 

The objectives of the FTA are to: 


a) eliminate barriers to trade in goods and services between the 
territories of the Parties; 


b) facilitate conditions of fair competition within the free-trade area; 


c) liberalize significantly conditions for investment within this free- 
trade area; 


d) establish effective procedures for the joint administration of this 
Agreement and the resolution of disputes; and 


e) lay the foundation for further bilateral and multilateral coopera- 
tion to expand and enhance the benefits of this Agreement.* 


To achieve these objectives, the FTA provides for liberalization in all 
sectors of the economy, including agriculture and energy. It adopts the 
principle of national treatment as the basic norm. In sum, the FTA sets a 
new standard for trade agreements, as it builds on the parties’ mutual rights 
and obligations under the General Agreement on Tariffs and Trade 
(GATT), other multilateral and bilateral arrangements, and ad hoc under- 
takings.® By regulating economic interdependence, the FTA should in- 

crease prosperity in both countries. 

‘The maintenance of a harmonious relationship kerwei states bound by 
an international trade agreement requires procedures to avoid conflicts 
and, should they arise, to resolve them quickly and effectively to the satisfac- 
tion of the parties involved. Such procedures usually take the form of noti- 
fication of the trade measures one of the contracting states is planning to 


! H.R. Doc. No. 216, 100th Cong., 2d Sess. 297 (1988), reprinted in 27 ILM 281 (1988) 
[hereinafter FTA]. Note that some of its provisions will come into force progressively over a 
10-year.period. See Art. 401, Tariff elimination. 

? In the United States, see United States-Canada Free-Trade Agreement Implementation 
Act of 1988, Pub. L. No. 100-449, especially title IV, §§401—410, 102 Stat. 1851; in Canada, 
see Bill C-2, An Act to Implement the Free Trade Agreement between Canada and the United 
States of America, 34th Parl., Ist Sess. (1988) (royal assent, Dec. 30, 1988). 

3 For a historical survey, see Farr, “Inner Meaning” of Free Trade, INT'L PERSP., No. 4, 
July/August 1988, at 3. 

4 FTA, Art. 102; see also Preamble. 5 Id., Arts. 105 and 501. 
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adopt that may affect the other contracting states, and consultation and 
direct negotiation with respect to such measures prior to their enactment, 
followed by mediation, good offices or conciliation by third parties, if neces- 
sary. If conciliation or direct negotiation does not resolve the potential or 
actual conflict, resolution of the dispute by binding arbitration or some 
other method of adjudication may ensue. Finally, should the losing party 
refuse to comply with the award or decision, sanctions such as compensa- 
tion, retaliation or termination of the agreement may be imposed. The FTA 
follows some of these procedures in chapters 18 and 19, which deal with 
institutional provisions and binational dispute settlement in antidumping 
and countervailing duty cases. However, the FTA takes a more legalistic or 
rule-oriented approach than the GATT. The procedures are also more 
comprehensive. Emphasis is placed on the enforcement of obligations rather 
than on the resolution of disputes through negotiation and consensus. 
Therefore, the FTA meets some of the criticisms addressed to the GATT 
procedures’ and could serve as a model for the nations participating in the 
Uruguay Round of multilateral trade negotiations. 


Institutional Provisions 


Chapter 18 deals with the institutional provisions for the joint manage- 
ment of the FTA and applies to the avoidance or settlement of all disputes 
between the parties regarding the interpretation or application of the 
Agreement. It also applies whenever a party considers that an actual or 
proposed measure of the other party is or would be inconsistent with the 


€ See also a few provisions scattered throughout the FTA: Art. 303 (consultation with respect 
to rules of origin for goods); Ann. 406.6 (consultation concerning the uniform application of 
rules of origin for goods); Ann. 406.7 (appeals relating to rules of origin); Ann. 406.9 (notifi- 
cation and consultation prior to major changes in the flow of trade); Art. 709 (consultation on 
agricultural issues); Ann. 705.4(10—19) (institutional procedures and arbitration panels re local 
support for wheat); Art. 1103 (emergency action, arbitration); Art. 1406 (services, denial of 
benefits); Ann. 1404.B, Art. 4 (tourism, consultation); Art. 1504 (temporary entry for business 
persons, dispute settlement); Art. 1608 (investment disputes); Art. 1704 (financial services, 
notification and consultation). 

7 For an analysis of the settlement of disputes under the GATT, especially Articles XXII and 
XXIII, see Annex to the 1979 Understanding Regarding Notification, Consultation, Dispute 
Settlement and Surveillance [hereinafter 1979 Understanding], GATT, Basic INSTRUMENTS 
AND SELECTED DOCUMENTS [hereinafter BISD], 26th Supp. 215 (1978-79); supplemented by 
the 1979 Understanding, id. at 210; and the 1982 Ministerial Declaration on Dispute Settle- 
ment, BISD, 29th Supp. 13 (1982). The non-tariff-barriers agreements negotiated in the 
Tokyo Round also contain provisions for the settlement of disputes. Some of them follow more 
cr less the model of the 1979 Understanding. Others contain new and more elaborate and 
rigorous procedures. Still others adopt specific procedures, although reference is also made to 
Articles XXII and XXIII. Finally, some lack detailed procedures. See generally J. JACKSON, 
WORLD TRADE AND THE Law oF GATT 164 (1969); O. LONG, LAW AND ITs LIMITATIONS IN 
THE GATT MULTILATERAL TRADE SYSTEM (1985); R. HupEC, THE GATT LEGAL SYSTEM 
AND WORLD TRADE DIPLOMACY (1975); R. HUDEC, ADJUDICATION OF INTERNATIONAL 
TRADE DISPUTES (1978); Hudec, The Legal Status of GATT in the Domestic Law of the United States, 
in 4 STUDIES IN TRANSNATIONAL ECONOMIC Law 187 (1986); Hudec, GATT Dispute Settle- 
ment After the Tokyo Round: An Unfinished Business, 13 CORNELL ANT L L.J. 145 (1980); Davey, 
Dispute Settlement in GATT, 11 FORDHAM INT'L L.J. 51 (1987). 
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obligations of the FTA, or would cause nullification or impairment in the 
sense of Article 2011,° unless the parties agree to use another procedure in 
any particular case. Disputes that arise under both the FTA and the GATT 
and agreements under them may be settled in either forum, according to 
the rules of that forum, at the discretion of the complaining party. Once the 
procedure for the settlement of a dispute has been initiated under the FTA 
or the GATT, it must be used to the exclusion of any other.° The essential 
features of the FTA institutional provisions are economy, joint decision 
making and effective dispute resolution. By giving each partner an equal 
voice in resolving problems through authoritative interpretations of the 
FTA, it is hoped that fairness, predictability and security will be achieved. 
Chapter 18, which does not apply to financial services and binational dispute 
settlement in antidumping and countervailing duty cases, provides for: 


(1) the mandatory notification by each country of any proposed or 
actual measure that it considers might materially affect the operation of 
the FTA; 


(2) the obligation to give information and respond to questions per- 
taining to any actual or proposed measure, whether or not previously 
notified;"° 


(3) consultation at the request of either party concerning any mea- 
sure or any other matter that affects the operation of the FTA, with a 
view to arriving at a mutually satisfactory resolution;’' 


(4) referral to the Canada—United States Trade Commission should 
resolution through consultation fail;'? and 


(5) resort to procedures for the settlement of disputes should the 
Commission fail to arrive at a mutually satisfactory resolution. 


These procedures are as follows. 
Binding arbitration on such terms as the Canada-United States Trade Commis- 
sion may adopt. Arbitration is compulsory’? and binding on both parties for 


8 FTA, Art. 2011 provides: 


1. Ifa Party considers that the application of any measure, whether or not such measure 
conflicts with the provisions of this Agreement, causes nullification or impairment of any 
benefit reasonably expected to accrue to that Party, directly or indirectly under the 
provisions of this Agreement, that Party may, with a view to the satisfactory resolution of 
the matter, invoke the consultation provisions of Article 1804 and, if it considers it 
appropriate, proceed to dispute settlement pursuant to Articles 1805 and 1807 or, with 
the consent of the other Party, proceed to arbitration pursuant to Article 1806. 

2. The provisions of paragraph 1 shall not apply to Chapter Nineteen and Article 2005 
[cultural industries]. 


° Id., Art. 1801(1-3). 10 Fd., Art. 1893. 

H Jd., Art. 1804. 

2 Id., Art. 1805. The Commission, whichi is not a supranational independent authority but a 
binational politicized nonpermanent institution, has wide-ranging management responsibilities 
that include supervising the implementation of the Agreement, overseeing its further elabora- 
tion and considering any matter that affects its operation. Id., Art. 1802(1). Its powers of 
notification, consultation, arbitration, negotiation and decision with respect to highly conten- 
tious and politically sensitive issues will make decisions by consensus almost impossible. 

13 Id., Art. 1806(1)(a). 
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disputes arising from the interpretation and application of the safeguards 
provisions of the FTA.’* This procedure is not found in the GATT or in any 
other international agreement. For any other dispute, the parties may agree 
to binding arbitration.” The FTA further provides: 


If a Party fails to implement in a timely fashion the findings of a binding 
arbitration panel and the Parties are unable to agree on appropriate 
compensation or remedial action, then the other Party shall have the 
right to suspend the application of equivalent benefits of this Agree- 
ment to the non-complying Party.'® 


Panel procedures. When this method of dispute settlement is used, the 
panel makes recommendations to the Canada—United States Trade Com- 
mission, which in turn is mandated to agree on the resolution of the dis- 
pute.!” Whenever possible, the resolution shall be by removing or not im- 
plementing a measure at variance with the FTA or causing its nullification 
or impairment, or failing such a resolution, by awarding compensation.’* If 
the Commission cannot reach agreement on a mutually satisfactory resolu- 
tion of the dispute within 30 days of receiving the panel's final report, or 
such other date as the Commission may decide, and a party considers that its 
fundamental rights under the FTA or benefits anticipated under it are or 
would be impaired by the implementation or maintenance of the measure at 
issue, that party shall be free to suspend the application to the other party of 
benefits of equivalent effect until the parties have reached agreement on the 
resolution of the dispute." 

Arbitrators are to be selected by the Commission on such terms and in 
accordance with such procedures as it may adopt.” Nevertheless, detailed 
rules deal with the composition of panels, the general principles they must 
follow and the time allotted to them. Panelists are normally to be chosen 
from a roster maintained by the Commission.*! The panel is free to establish 
its rules of procedure unless the Commission has agreed otherwise. The 
procedure adopted must assure a right to at least one hearing before the 
panel as well as the opportunity to provide written submissions and rebut- 
tals.?? The proceedings of the panel will be confidential.” 

Paragraphs 5 to 7 of Article 1807 provide as follows: 


5. Unless the Parties otherwise agree, the panel shall, within three 
months after its chairman is appointed, present to the Parties an initial 
report containing findings of fact, its determination as to whether the 
measure at issue is or would be inconsistent with the obligations of this 
Agreement or cause nullification and impairment in the sense of Article 


14 Id., Art. 1103 (eg., emergency or escape clause actions pursuant to Art. XIX of the 
GATT). 

18 Jd., Art. 1806(1)(b). 18 Id., Art. 1806(3). 

17 Id., Art. 1807. 18 Id., Art. 1807(8). 

19 Id., Art. 1807(9). Note that under the FTA, contrary to GATT practice, consent of the 
defendant is not required before a panel is established by the Commission. See 1979 Under- 
standing, supra note 7, para. 11. 

20 FTA, Art. 1806(1). 21 Id., Art. 1807(1). 

22 Id., Art. 1807(4). 23 Id. 
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2011, and its recommendations, if any, for resolution of the dispute. 
Where feasible, the panel shall afford the Parties opportunity to com- 
ment on its preliminary findings of fact pricr to completion of its re- 
port. If requested by either Party at the time of establishment of the 
panel, the panel shall also present findings as to the degree of adverse 
trade effect on the other Party of any measure found not to conform 
with the obligations of the Agreement. Panelists may furnish separate 
opinions on matters not unanimously agreed. 


6. Within 14 days of issuance of the initial report of the panel, a 
Party disagreeing in whole or in part shall present a written statement 
of its objections and the reasons for those objections to the Commission 
and the panel. In such an event, the panel on its own motion or at the 
request of the Commission or either Party may request the views of 
both Parties, reconsider its report, make any further examination that 
it deems appropriate and issue a final report, together with any separate 
opinions, within 30 days of issuance of the initial report. 


7. Unless the Commission agrees otherwise, the final report of the 
panel shall be published along with any separate opinions, and any 
written views that either Party desires to be published. 


If these procedures under chapter 18 of the FTA are viewed against those 
of the GATT, the following conclusions may be drawn. Provisions like those 
in the FTA on compulsory or mutually agreed binding arbitration are not to 
be found in the GATT and should ensure better compliance with the FTA 
rules than would the GATT procedures. In addition, the FTA requirement 
of prior notification is a significant improvement over the GATT, which 
lacks mandatory prior notification. 

The remedies given to an aggrieved party, that is, compensation, reme- 
dial action or suspension of the application of equivalent benefits, are sub- 
stantially similar to those found in the GATT.** Of course, retaliation may 
not prove effective against the United States, as 80 percent of Canadian 
exports are to the United States. Short of sanctions, an unrealistic possibil- 
ity, Canada will have to rely upon the good faith of its partner. 

Blockage may still take place under the FTA, as the Commission must 
agree on a mutually satisfactory resolution of the dispute; normally, how- 
ever, it should conform with the recommendation of the panel. Panel re- 
ports may only be delayed temporarily since consensus is not required. 
Thus, the FTA procedure should prove more effective than the GATT’s 
because of the possibility that the aggrieved party will temporarily suspend 
the application of benefits of equivalent effect when the Commission cannot 
reach agreement on a mutually satisfactory resolution of the dispute after 
receiving the panel’s report. This overcomes blockage of a panel report. 
Also unlike the GATT,” the FTA does not require authorization before 
retaliation can take place. These limitations on the possible blocking by one 
party of the adoption of panel decisions are a positive aspect of the FTA 
procedures for the settlement of disputes. 


24 GATT, Oct. 30, 1947, 61 Stat. (5), (6), TIAS No. 1700, 55-61 UNTS, Art. XXII. 
25 Id., Art. XXIII(2). 
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The provisions of the FTA dealing with panel procedures are an improve- 
ment over those found in the GATT. Time limits are much shorter both 
with respect to the appointment of panelists and for the presentation of the 
initial report to the parties, although in the latter case, 3 months may be too 
little for. the panels to engage in fact-finding and to consider the parties’ 
arguments. The FTA also attempts to reduce delays in the adoption of 
reports by the panels and by the Commission. Finally, the qualifications 
required Of panelists are more exacting than those under the GATT.” 
They should ensure competence, neutrality and reasoned analysis of dis- 
putes, resulting in wider acceptance of the panel reports. 

There is no provision in chapter 18 for participation by private parties 
and the provinces. This is consistent with principles of international law and 
GATT practice. 

Generally speaking, some of the procedures for the settlement of disputes 
found in chapter 18, such as notification and consultation, are similar to 
those in the GATT; others, such as the establishment of a joint commission ` 
and binding arbitration, are unique. . 


Antidumping and Countervailing Duty Cases 


Chapter 19 deals with binational dispute settlement in antidumping and 
countervailing duty cases. 

Development of a substitute system. The FTA, which does not change the 
existing substantive law, obliges Canada and the United States to develop, 
over a 5- to 7-year period, mutually advantageous rules applicable to gov- 
ernment subsidies and private anticompetitive pricing practices such as 
dumping.” Until then, each party retains its domestic laws and reserves the 
right to apply them to goods imported from the territory of the other 
party.”® In the light of the conflicting interests of Canada and the United 
States with respect to the use of subsidies, and the difficult task of reaching 
agreement on the definition and list of permissible and nonpermissible 
subsidies, especially those that are established for domestic purposes and 
may only incidentally affect international trade, it is unlikely that more 
rigorous substantive rules governing subsidies will be adopted otherwise 
than through the GATT, or perhaps by using the 1979 Subsidies Code 
adopted at the Tokyo Round as a model to be built upon.?* Moreover, to 
develop substitute rules, the United States and Canada will also have to 
reach agreement on the definitions of “material injury” and “standing,” 
and on the thorny issues of regional development programs, “net subsi- . 
dies,” “general availability” as an indicator of the effect of a subsidy on 


26 See 1979 Understanding, supra note 7, paras. 13-14. 

27 FTA, Arts. 1906-1907. °8 Id., Art. 1902(1). 

2 Canada and the United States are parties to the international antidumping code (Agree- 
ment on Implementation of Article VI of the General Agreement on Tariffs and Trade, Apr. 
12, 1979, 31 UST 4919, TIAS No. 9650) and the Agreement on subsidies and countervailing 
duties (Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the 
General Agreement on Tariffs and Trade, Apr. 12, 1979, 31 UST 513, TIAS No. 9619). 

8° Where the petitioner was the recipient of subsidies. 
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international trade, preferential interest rates, and research and develop- 
ment programs. . : 

In the absence of true protection, temporizing by way of litigation will 
remain the rule.*’ This is unfortunate, as contingency protection by means 
of subsidies and dumping is more distorting than tariff barriers. By creating 
uncertainty, such means undermine the predictability and security that are 
so essential to Canadian exporters and would-be investors. Dumping should 
have no place in the FTA and should be subject exclusively to the domestic 
competition laws of both parties because tariff elimination pursuant to the 
Agreement will tend to make the separation of markets that is necessary for 
dumping more difficult. 

Disputes arising from legislative changes in domestic law. Although the investi- 
gative and administering authorities of the parties to the FTA will continue 
to enforce domestic antidumping and countervailing duty laws within their 
jurisdiction,®? and their legislatures may change these laws, the requirement 


` to notify the other party of proposed changes and to enter into prior con- 


sultations if so requested is a major improvement over the GATT and a 
significant feature of the FTA. Such changes must be consistent with the 
GATT antidumping and subsidies codes and with the object and purpose of 
the FTA.’ The fact that each party will be exempted from such legislative 
changes unless otherwise specifically stated is another important feature of 
the FTA not found in the GATT.* This provision will benefit Canada 
significantly ‘since it will automatically exempt it from U.S. legislative 
changes directed at the perceived unfair trade practices of other states. 

A binational panel may issue declaratory opinions with respect to such 
legislative changes and recommend modifications. These opinions may de- 
clare the changes to be contrary to the GATT or the FTA.” 

In the event a panel recommends modifications to existing or proposed 
legislation, compulsory consultation must take place for 90 days, during 
which period the parties must seek to negotiate a mutually agreeable solu- 
tion that may include remedial legislation. Should such remedial legislation 
not be introduced and enacted into law within 9 months and no other 
solution be reached, the other party may take retaliatory action in the form 
of legislation of comparable effect or equivalent executive action or may 
terminate the Agreement on short notice, namely, 60 days. There is noth- 
ing similar in the GATT. 

Disputes arising from final determinations by domestic administering authorities. 


.The FTA provides for the replacement of judicial review by domestic courts 


of final determinations concerning dumping, subsidization and material 
injury. Instead, a binational panel will determine whether the laws of the 


31 See the controversy between the United States and the European Economic Community ` 
over the common agricultural policy, analyzed by Hudec in Transcending the Ostensible: Some 
Reflections on the Nature of Litigation Between Governments, 72 MINN. L. REV. 211 (1987). 

32? The Agreement merely incorporates existing legal standards from the GATT. 

38 Existing legislation is not subject to review to ascertain whether it conforms with the 
GATT provisions. 

31 FTA, Art. 1902. 35 Id., Art. 1903. 
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importing country were applied correctly and fairly.*° No option is given to 
use the GATT procedures.*’ Preliminary determinations and most deci- 
sions to terminate an investigation will not be subject to binational panel 
review. Even when such review is possible, the administering authorities 
may retain their jurisdiction if the parties or their governments do not 
request or initiate a panel review. In antidumping cases, it is most unlikely 
that the United States or Canada will participate in a panel review unless 
significant issues of principle are involved. 

Elaborate provisions deal with the mechanics of such review by.a panel. Its 
findings will be binding on both parties.** If the panel finds that the admin- 
istering authority has erred on the basis of the same standards as would have 
been applied by a domestic court, it can send the issue back to the adminis- 
tering authority to correct the error arid make a new determination. The 
panel cannot substitute its decision for that of the administering authority. ” 
Although this method of review of national decisions is unlikely to appeal to - 
the other members of the GATT, its availability should make trade regula- 
tors on both sides of the Canada-U.S. border more cautious about accepting 
complaints by domestic producers and initiating investigations or issuing 
preliminary determinations. The impartiality and objectivity of decisions 
should also improve. 

Panel decisions must be rendered within 315 days of the date on which a 
request for a panel is made.” In this connection, the GATT procedures > 
would seem to be faster; for instance, without waiting for a preliminary 
finding or a final determination by its authorities, the United States may 
request consultation and eventually the establishment of a panel as soon as a 
private party submits a petition to the Department of Commerce claiming ` 
that Canada grants and maintains a subsidy that allegedly nullifies or impairs 
a kenefit accruing to the U.S. party. Of course, as noted previously, under 
the FTA, there is no possibility of resort to GATT procedures with respect 
to subsidies and dumping.*° 

A person that would otherwise be entitled under the law of the importing 
party to commence domestic procedures for judicial review of a final deter- 
mination would have the right to petition that party for review by a panel.*! 
This person may also appear and be represented by counsel before the 
panel.“ It should be noted that at present the GATT panel route avoids 
legal costs for Canadian and United States private complainants since the 
cases are handled by government officials. Under the FTA, this benefit 
would only be realized after a final determination. . 

Panelists are to be chosen from a roster of persons who have previously 

agreed to act in that capacity. The majority must be lawyers in good stand- 
ing.” Considering the strictly legal appellate review authority of panels, one 
may question the presence of nonlawyers on them. Panelists must be accept- 


36 Id., Arts. 1904, 1911. 37 Id., Art. 1801(1). 

88 1d., Art. 1904(9). 

5° Id., Art. 1904(14). Note that the GATT codes have time limits. 

4° Fd., Art. 1801(1). 41 Id., Art. 1904(5). 

4? Id., Art. 1904(7). 43 Id., Ann. 1901.2(1) and (2). 
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able to both ace Each disputant has the right to exercise four peremptory 
challenges of panelists chosen by the other side.“ This provision permits 
more control over panel selection than in the GATT and makes the dispute 
settlement system more adjudicative in nature. 

In the case of miscarriage of justice, either government may invoke an 
extraordinary challenge procedure that provides for a panel of three former 
judges who are to determine whether or not the allegations are valid and 
whether or not a new panel will be required to review the issues.*® 

Finally, permanent secretariat offices are to be established to facilitate the 
operation of this chapter of the FTA.*® 

The procedures just described will increase the risk of duplicative review 
and inconsistent determinations as a result of parallel proceedings. For 
instance, in cases involving a product imported from several countries, im- 
porters from the United States and Canada will be able to request the 
binational panel review procedures, whereas ordinary remedies will be ap- 
plicable to importers from other countries. The creation of a single, perma- 
nent binational panel would have been more desirable than the present 
system of ad hoc panels for different types of dispute. Also, panel members 
chosen on an ad hoc basis are less likely to have a comprehensive view of the 
objectives of the Agreement. 

There are no equivalent provisions for binding review in the GATT, the 
Agreement on Interpretation and Application of Articles VI, XVI and 
XXIII of the General Agreement on Tariffs and Trade*’ and the Agree- 
ment on Implementation of Article VI of the General Agreement on Tariffs 
and Trade.*® 

Constitutionality of Articles 1901-1911. Since the binational panels and ex- 
traordinary challenge committees are not courts of the United States but 
international organs, their constitution under the FTA gives rise to some 
constitutional questions. First, can final determinations of the Department 
of Commerce and the United States International Trade Commission in 
antidumping and countervailing duty cases only be reviewed by a United 
States court established under section 1 of Article III of the U.S. Constitu- 
tion,‘ and is only such a court capable of according due process of law to 
persons before it? Although access to judicial review of administrative deter- 
minations in connection with imports into the United States has increased in 
recent years, neither Congress nor the courts have considered it a constitu- 
tional right to be enforced by Article III courts. Furthermore, there is no 


# Id., Ann. 1901.2{2). 45 Id., Art. 1994(13) and Ann. 1904.13, 

46 Jd., Art. 1909. ° j 

17 See Arts. 17 and 18 of the Agreement, supra note 29. 

48 See Art, 15 of the Agreement, supra note 29. 

4% U:S. CONST. Art. IE, §1: “The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to time ordain and 
establish.” For a good review, see Statement of Professor Andreas F. Lowenfeld before the 
Committee on the Judiciary of the United States Senate on the United States-Canada Free 
Trade Agreement Binational Dispute Settlement Mechanism (May 20, 1988). See also H.R. 
Rep. No. 816(IV), 100th Cong., 2d Sess. (1988). 
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reason a binational panel or an extraordinary challenge committee should 
fail to meet the requirements of due process of law.5° 

It has also been argued that the method of appointing the binational 
panels and extraordinary challenge committees violates clause 2, section 2 
of Article II of the U.S. Constitution,®! and that such panels would exercise 
legislative powers in violation of section 1 of Article I, which vests in Con- 
gress all legislative powers granted by the Constitution. These arguments 
can be dismissed, as the binational panels and extraordinary challenge com- 
mittees are international organs similar to GATT dispute settlement panels. 
Their U.S. members are not officers of the United States, especially since 
they are prohibited from taking instructions from either party.°? When 
giving declaratory opinions or reviewing final determinations, they will not 
be exercising the legislative or judicial power of the United States since 
these are not binding on Congress or the courts. Past history indicates 
that membership of the United States in the United States—Canada Joint 
Commission and other similar bodies does not raise any constitu- 
tional challenge.** 

In Canada, chapters 18 and 19 of the FTA are unlikely to be challenged 
on constitutional grounds. First, the decisions of the Canada—United States 
Trade Commission are not binding on Canadian courts. Second, the cre- 
ation of the binational panels and the extraordinary challenge committees 
with respect to the review of final antidumping and countervailing duty 
determinations is a matter within federal legislative competence. These 
quasi-judicial international organs will simply be exercising some of the 
review powers belonging to the Federal Court of Canada. Thus, since 
chapters 18 and 19 do not infringe the jurisdiction and powers of provincial 
superior courts, sections 96 to 100 of the Constitution Act, 1867, which deal 
with the judicature, are not implicated.** 


Conclusion 


The provisions of the FTA on the settlement of disputes go far beyond 
those of the GATT. Emphasis is placed on the rights and obligations of the 
parties rather than on their economic or political power, which is under- 


5° See, e.g., The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972); Scherk v. Alberto- 
Culver Co., 417 U.S. 506 (1974); and Mitsubishi Motor Corp. v. Soler Chrysler-Plymouth, 
Inc., 473 U.S. 614 (1985) (where the claim was made and rejected that due process required 
adjudication before a U.S. court established under Article III). 

51 Called the “appointment clause.” 52 FTA, Ann. 1901.2(1). 

53 E.g., the body established under the Treaty Relating to the Boundary Waters and Ques- 
tions Arising Along the Boundary Between the United States and Canada, Jan. 11, 1909, 36 
Stat. 2448, TS No. 548, 

54 British North America Act, 1867, 30 & 31 Vict., ch. 3, §§96~100, as amended. According 
to these sections, a tribunal is invalidly constituted unless its members (1) are appointed by the 
federal Government in conformity with §96; (2) are drawn from the bar of the province in 
conformity with §§97 and 98; and (3) receive salaries that are fixed and provided by the federal 
Parliament in conformity with §100. The better view is that these sections do not apply to 
federal courts. See generally P. HOGG, CONSTITUTIONAL LAW OF CANADA 150 ff. (2d ed. 
1985). 
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standable when one considers who those parties are. Enforcement measures 
under the FTA are stronger than those under the GATT, which emphasizes 
the resolution of disputes rather than the enforcement of obligations. It is to 
the credit of the United States that it accepted a formal system of dispute 
settlement, as powerful nations are more interested in negotiated solutions 
to disputes. Canada, as a small country economically, is better served by a 
more legalistic model that stresses adjudication and the rule of law. Thus, 
trade disputes between Canada and the United States should be processed 
more efficiently under the FTA than they have been under the GATT, 
which lacks a formal system of dispute settlement. On the whole, the FTA 
procedures seem to achieve a sensible and reasonable balance between ad- 
_ judication and negotiation. 

The United States and Canada might jointly propose that some of these 
procedures, especially binding arbitration with respect to emergency action 
measures, be adopted by the GATT. Other FTA procedures, such as bind- 
ing binational panel review of final determinations on countervailing duties 
and dumping, seem to be more suited to the special Canada—United States 
trade relationship. 


j.-G. CASTEL* 


A NEw APPROACH TO HUMAN RIGHTS: THE EUROPEAN CONVENTION 
FOR THE PREVENTION OF TORTURE 


Introduction 


A review of the current state of legal regulation in the field of human 
rights is likely to give the disappointing impression that international legisla- 
tion is unequal to the task of checking widespread disregard for human 
dignity. Despite the vast proliferation of instruments setting standards on 
human rights, imposing obligations as regards the observance of those 
-standards and establishing procedures to deal with breaches of those obli- 
gations, violations of human rights continue, their perpetrators apparently 
undeterred. 

The proliferation has mainly been of instruments dealing with particular 
kinds of rights’ or with particular groups of people requiring special treat- 
ment.” This approach is clearly justified by the need to give more specific 
content to the generalized terms of the “core” documents, particularly the 
United Nations Charter, the Universal Declaration of Human Rights of 


* Professor of International Business Law, Osgoode Hall Law School, York University, 
Toronto. 

See, e.g., Convention on the Political Rights of Women, Mar. 31, 1953, 27 UST 1909, TIAS 
No. 8289, 193 UNTS 135; and Convention on the Elimination of All Forms of Racial Discrimi- 
nation, Mar. 7, 1966, 660 UNTS 195. 

2 See, e.g., Convention Relating to the Status of Refugees, July 28, 1951, 189 UNTS 137; and 
Declaration of the Rights of the Child, GA Res. 1386, 14 UN GAOR Supp. (No. 16) at 19, UN 
Doc. A/4354 (1959). 
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1948 and the International Covenants of 1966. The recent instruments 
thus attempt, on the one hand, to achieve and preserve consensus on how 
the general standards are to apply in concrete situations and, on the other, 
to ensure that no room is left for loopholes or disingenuous interpretations 
of those standards. 

These instruments clearly have important educational value; in setting 
standards on human rights, they serve both to raise the level of people’s 
expectations as to how they should be treated and, to some extent, to raise 
the level of treatment of individuals by governments. Those instruments 
that establish some enforcement machinery can also have some effect, at 
least in the long term, in discouraging gross violations of human rights. 
Following judicial or quasi-judicial decisions confirming violations, national 
laws and practices may eventually be changed for the better. Further, a 
number of such instruments offer at least some possibility for recompense to 
those who fall victim to human rights violations.® 

Yet all these instruments lack machinery capable of enforcing compliance 
in any systematic or rigorous. way with the obligations they create. All too 
frequently, they simply cannot stop violations; those international imple- 
menting and remedial measures which do exist do not appear to have a 
sufficiently strong and direct deterrent effect. Plainly, in a sphere such as 
human rights, where violations are in large measure irremediable, in the 
sense that nothing can ever efface the victim’s memory of suffering—and, 
in many cases, its scars, physical or psychological—the key is prevention. 

The European Convention for the Prevention of Torture and Inhuman 
or Degrading Treatment or Punishment (the Convention),* concluded in 
1987 under the aegis of the Council of Europe, marks a fresh, preventive 
approach to the handling of human rights violations of a sort acutely in need 
of containment. The Convention establishes a European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punish- 
ment (the Committee);° this body will have the right to conduct visits to any 


3 For instruments providing a right of individual complaint, see, e.g., Optional Protocol to 
the International Covenant on Civil and Political Rights, Dec. 16, 1966, GA Res. 2200, 21 UN 
GAOR Supp. (No. 16) at 59, UN Doc. A/6316 (1966); European Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 UNTS 221, Art. 25 
[hereinafter ECHR]; American Convention on Human Rights, Nov. 22, 1969, reprinted in 
ORGANIZATION OF AMERICAN STATES, HANDBOOK OF EXISTING RULES PERTAINING TO 
HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM, OEA/Ser.L/V/II.65, doc. 6, at 103 
(1985), Art. 44. 

* Opened for signature Nov. 26, 1987, Council of Europe Doc. H (87) 4, reprinted in 27 ILM 
1152 (1988). See generally The European Draft Convention against Torture, 31 REV. INT’L COMM’N 
Jurists 50 (1983); Wickremasinghe, A radical step in the crusade against torture: the European 
Convention, 2 INTERIGHTS BULL. 30 (1987); and Decaux, La Convention européenne pour la 
prévention de la torture et des peines ou traitements inhumains ou dégradants (to appear in 34 
ANNUAIRE FRANÇAIS DE DROIT INTERNATIONAL (1988)); Vigny, La Convention européenne de 
1987 pour la prévention de la torture et des peines ou traitements inhumains ou dégradants, 43 
ANNUAIRE SUISSE DE DROIT INTERNATIONAL 62 (1987). See also, concerning the Conven- 
tion’s approach to the problem of torture, Swiss COMMITTEE AGAINST TORTURE, How TO 
COMBAT TORTURE: REPORT OF THE INTERNATIONAL COLLOQUIUM, GENEVA, 1983 (1984). 

5 Convention, Art. 1. 
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place within the jurisdiction of the states parties where persons are deprived 
of their liberty by a public authority, with a view to protecting such persons 
from torture and from inhuman or degrading treatment or punishment.® 
Both regular and ad hoc visits are envisaged.” 


Drafting History 


The origins of the Convention® can be traced back to a proposal in 1976 
by Jean-Jacques Gautier, founder of the Swiss Committee against Torture. 
Gautier, in turn, was inspired by the long-standing activities of the Interna- 
tional Committee of the Red Cross (the ICRC) in conducting visits to places 
where prisoners of war are detained and, if necessary, making recommenda- 
tions for the improvement of conditions there. The ICRC carries out these 
visits on a confidential basis. The element of trust and cooperation between 
the ICRC and the local authorities is seen as essential to their success. 
However, the ICRC has the right to conduct such visits only when there is 
an international armed conflict between states parties to the Geneva Con- 
ventions of August 12, 1949.° In all other cases, the ICRC gains access to 
‘places of detention only through special agreements concluded with the 
state concerned?’ or, in case of internal armed conflicts, with each of the 
parties to the conflict;') these agreements may generally be terminated at 
any time. 

Gautier’s proposal was to broaden this system of visits to encompass all 
other places where persons are deprived of their liberty such as prisons, 
police stations, psychiatric institutions and remand centers. This proposal 
subsequently formed the basis of a draft Optional Protocol to the (then) 
draft International Convention against Torture and other Cruel, Inhuman 


6 Id., Art. 2. 7 Id., Art. 7, para. 1. 

® See also Explanatory Report, id., App. Il, paras. 1-11. 

? See common Art. 10/10/10/11, Geneva Conventions for the Protection of Victims of 
War, Aug. 12, 1949, 75 UNTS 31, 85, 135 and 287, respectively. Where both parties to the 
conflict are also parties to the Protocol Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of International Armed Conflicts (opened for 
signature Dec. 12, 1977, ICRC, PROTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS OF 
12 AuGusT 1949, at 3 (1977)) [hereinafter Protocol I], the ICRC’s powers will apply in the 
context of a war of national liberation regarding which a declaration under Article 96, para- 
graph 3 of that Protocol has been made. Note also in this connection Article 81 of Protocol I. 

10 This applies in particular to visits made by the ICRC to political detainees (in peacetime). 
See, e.g., Sandoz, La Notion de protection dans le droit international humanitaire et au sein du 
Mouvement de la Croix-Rouge, in STUDIES AND Essays IN HONOUR OF J. PICTET 985 (1984). 

" See common Art. 3, Geneva Conventions, supra note 9.-The minimum standards of pro- 
tection in noninternational armed conflicts set forth in common Article 3 are amplified in 
Article 4 of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of Non-international Armed Conflicts (opened for signature Dec. 12, 
1977, ICRC, supra note 9, at 89) [hereinafter Protocol IH}, at least with respect to the restricted 
category of internal conflicts to which Protocol H applies (see Art. 1). However, a proposal to 
reiterate in Article 4 of Protocol IH that an impartial humanitarian body such as the ICRC “may 
offer its services to the Parties to the conflict” (the so-called right of initiative provided for in 
common Article 3 of the Geneva Conventions) was defeated at the 1977 Diplomatic Confer- 
ence that adopted the Protocol. 
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or Degrading Treatment or Punishment (the UN Convention).'? The draft 
was prepared jointly by the Swiss Committee against Torture and the Inter- 
national Commission of Jurists and was submitted in April 1980 by the 
Government of Costa Rica for eventual consideration by the Commission on 
Human Rights, the body called upon to draft the UN Convention. '* 

With the fate of the Costa Rican draft extremely uncertain,"* steps were in 
the meantime set in train within the Council of Europe to realize Gautier’s 
idea, at least at the regional level. The initiative came from the Legal Affairs 
Committee of the Council’s Consultative Assembly,’® acting on the strength 
of the support for Costa Rica’s Optional Protocol that had earlier been 
expressed by the Assembly itself.! In June 1983, a report was produced on 
behalf of the Legal Affairs Committee by its rapporteur, Noël Berrier, with 
a draft European Convention on the Protection of Detainees from Torture 
and from Cruel, Inhuman or Degrading Treatment or Punishment ap- 
pended.” The draft had been prepared at Berrier’s request by the Interna- 
tional Commission of Jurists and the Swiss Committee against Torture and 
was closely modeled on their earlier draft Optional Protocol for the UN 
Convention. In September 1983, the report was accepted by the Consulta- 
tive Assembly, which proceeded to issue a recommendation’® that the 
Committee of Ministers adopt a convention incorporating the terms of the 
Legal Affairs Committee’s draft.’ 


1? GA Res. 39/46 (Dec. 10, 1984), draft reprinted in 23 ILM 1027 (1984), substantive changes 
noted in 24 ILM 535 (1985). 

'3 For the text of the draft Optional Protocol, see UN Doc. E/CN.4/1409 (1980). See also 
INTERNATIONAL COMMISSION OF JURISTS & Swiss COMMITTEE AGAINST TORTURE, TOR- 
TURE: How TO MAKE THE INTERNATIONAL CONVENTION EFFECTIVE (2d ed. 1980). The 
draft was submitted “‘for use as a basis for consideration by the Commission on Human Rights 
when once [sic] the Convention has been adopted.” This was done to avoid any further delay in 
submitting the already long-debated UN Convention to the Economic and Social Council. 
Given its novel approach, the draft Optional Protocol was thought likely to prove controversial. 

14 In the event, the UN Convention was adopted by the General Assembly on Dec. 10, 1984; 
it entered into force on June 26, 1987; and the first members of the Committee against 
Torture were elected at a meeting of the parties to the UN Convention held in Geneva on Nov. 
26, 1987. Costa Rica’s draft Optional Protocol has yet to be considered by the Commission on 
Human Rights. On Mar. 13, 1986, that Commission deferred consideration of the draft to its 
45th session in 1989. At the same time, it recommended that states consider adopting regional 
conventions along the same lines as Costa Rica’s draft. See H.R. Comm’n Res. 1986/56, UN 
Doc. E/CN.4/1986/L.11/Add.10, at 5. 

8 The Consultative Assembly is a consultative organ comprising members of the national 
legislatures of each of the 22 member states of the Council of Europe. Its function is to provide 
recommendations to the Committee of Ministers, the Council’s decision-making organ. The 
Committee of Ministers is composed of the Foreign Ministers (or their deputies) of each of the 
member states. 

16 See Eur. Consult. Ass., 32d Sess., Recommendation No. 909, especially paras. 7 and 8 
(1981). 

1” See Eur. Consult. Ass., 35th Sess., Doc. No. 5099 (1983). An opinion on the Legal Affairs 
Committee’s report was also sought from the Assembly’s Political Affairs Committee, whose 
rapporteur, Claude Dejardin, concluded by endorsing the Legal Affairs Committee’s pro- 
posals. See id., Doc. No. 5123 (1983). 

18 See id., Recommendation No. 971 (1983). 

19 On Assembly recommendations, see note 15 supra. 
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However, even absent these provisions, the Committee’s work will not 
interfere with that of the Commission and the Court, which are charged 
with enforcing legal rules and redressing legal wrongs. The Committee will 
be concerned only with fact-finding investigations carried out in a humani- 
tarian and practical manner and leading only to nonbinding recommenda- 
tions. Its aim will be to enlist the cooperation of national authorities in 
protecting persons deprived of their liberty, rather than to make legal as- 
sessments of those authorities’ conduct or accuse them of violations of the 
relevant rules. 

In consequence, there is little reason to expect any adverse effect on the 
activities of the Commission and the Court. On the contrary, the new Com- 
mittee can only supplement the valuable—but complex, hence unfortu- 
nately slow—procedures of these bodies, which in any case come into play 
ex post facto, indeed not until all domestic remedies have been exhausted. 
Even though the Commission’s rules provide for fact-finding visits, they can 
only be undertaken when an application before the Commission under the 
ECHR has been declared admissible.*? Preventive measures can be indi- 
cated prior to the Gommission’s decision on admissibility, but still only in the 
context of a particular application. Thus, unlike the new Committee, the 
Commission has no jurisdiction to investigate the human rights situation in 
the territory of a state party otherwise than in connection with pending 
judicial or quasi-judicial proceedings. 

Similar considerations apply to the fourth suggested area of duplication, 
the activities of the UN Committee against Torture.** Its functions are 
essentially to monitor compliance with,** and deal with complaints of 
breaches of,*® the UN Convention. It may also undertake visits“ but only 
once it is in possession of ‘‘well-founded indications that torture is being 
systematically practised in the territory of a State Party” and, significantly, 


*® For an account of the fact-finding powers of the Commission and of the very few occasions 
on which they have been used, see Ramcharan, Introduction, in INTERNATIONAL LAW AND 
FACT-FINDING IN THE FIELD OF HUMAN RIGHTS 1, 19-20 (B. Ramcharan ed. 1982); and 
Kriiger, The Experience of the European Commission of Human Rights, in id. at 151, 151-59. 

48 Several Council of Europe member states are parties to the UN Convention and hence are 
potentially subject to the competence of the Committee against Torture. As of Oct. 31, 1987, 
Sweden, France, Norway, Switzerland, Denmark, Austria, Luxembourg and Spain had ratified 
the Convention, each at the same time making a declaration under Articles 21 and 22 that it 
accepted the competence of the Committee to receive and consider “communications” from 
states and individuals concerning violations of the Convention. In addition, none of them made 
the reservation envisaged by Article 28 whereby a state can exclude the competence of the 
Committee to undertake, proprio motu, investigations, including fact-finding visits, under Arti- 
cle 20. See MULTILATERAL TREATIES DEPOSITED WITH THE SECRETARY-GENERAL, STATUS 
AS AT 31 DECEMBER 1987, UN Doc. ST/LEG/SER.E/6, at 174-77 ee and UN Doc. 
A/43/519 (1988). 

4 UN Convention, supra note 12, Art. 19. 

48 A specific declaration recognizing the UN Committee’s competence in this regard is 
required. See id., Arts. 21 and 22; and note 43 supra. 

46 UN Convention, supra note 12, Art. 20. A specific right of reservation is conferred in 
respect of this provision, id., Art. 28; see also note 43 supra. 
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only “in agreement with that State Party.” Such visits will probably be 
relatively infrequent, as compared to the regular and occasionally ad hoc, 
but always compulsory, visits of the new Committee. 

The mandate of the UN Special Rapporteur on Torture*’ is to “examine 
questions relevant to torture” and report on ‘‘the occurrence and extent of 
its practice.”’** These provisions certainly do not seem to exclude his making 
visits to places where persons are deprived of their liberty but, again, any 
such visits would require the specific consent of the state concerned*® and 
clearly could not be undertaken on any regular basis. 

Admittedly, each of the four categories of organs and authorities men- 
tioned does operate in the same sphere as the new Committee, even if their 
respective functions and orientation are different. The Convention itself 
implicitly recognizes this by stating that it shall not prejudice the provisions 
of any domestic law or international agreement which provide greater pro- 
tection to persons deprived of their liberty.” Thus, the new Committee will 
contribute one means among many of combating ill-treatment of detainees. 
Any precise appreciation of its relation to existing bodies, that is, of its 
proper niche, will, of course, need to await the Committee’s actual practice. 


Legal Basis 


Just as the Committee does not operate entirely in a “practical” vacuum, 
there was concern to ensure that it should also not operate in a legal vac- 
uum. Since the Convention was designed to provide a new mechanism for 
securing respect for human rights of a particular kind but not to set new 
standards as regards those rights, some foundation for the activities of the 
Committee under preexisting legal standards needed to be provided. 

From the outset, it was clear that the relevant legal standard was the 
prohibition on torture and inhuman or degrading treatment or punishment 
contained in a variety of legal instruments, including, for the purposes of 
“European” law, Article 3 of the ECHR.®’ As a result, Article 1 of the 


47 As the special rapporteur is appointed by resolution of the UN Commission on Human 
Rights (see note 32 supra) rather than by agreement, his competence extends to all UN member 
states, and hence to all member states of the Council of Europe with the exception of Switzer- 
land. 

48 See Comm’n on Human Rights Res. 1985/33, supra note 32, paras. 1 and 7. 

* The special rapporteur’s first report makes no mention of any visits having been under- 
taken. See UN Doc. E/CN.4/1986/15. 

5° Convention, Art. 17, para. 1. Correlative provisions are made in the ECHR (Art. 60) and 
the UN Convention, supra note 12 (Art. 1, para. 2, Art. 14, para. 2, and Art. 16, para. 2). 

5! See note 21 supra. See also Universal Declaration of Human Rights, GA Res. 217A, UN 
Doc. A/810, at 71 (1948), Art. 5; International Covenant on Civil and Political Rights, GA 
Res. 2200, supra note 3, Supp. (No. 16) at 52, Art. 7; American Convention on Human Rights, 
supra note 3, Art. 5, para. 2; African Charter on Human and Peoples’ Rights, supra note 29, 
Art. 5; as well as the specific instruments concerning torture mentioned in notes 14 and 29 
supra. 
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original draft of the Convention,” began: “In order better to ensure respect 
for and observe Article 3 of the [ECHR].” 

However, precisely how Article 3 was to be referred to in the final version 
was a delicate question; although it was to be the standard justifying and 
underlying the Committee’s activities, the Committee was not actually going 
to “apply” it. As already noted, the Commission and the Court have exclu- 
sive jurisdiction to apply Article 3 in the sense of construing it and then 
measuring existing circumstances against it. By contrast, the Committee’s 
charge was to apprise itself of a broad range of circumstances among which 
would undoubtedly be some that did not fall afoul of Article 3 but which, if 
allowed to continue or develop, might do so. On the basis of this factual 
appraisal, it was to make recommendations for alleviating the latter type of 
circumstances. 

Thus; there was resistance to the sort of reference to Article 3 that had 
been included in the original draft, as it seemed to imply that the Committee 
would be involved in the “application,” or even enforcement, of the article. 
The solution eventually adopted was a symbolic one: reference to Article 3 
was deleted from the text of the Convention and moved instead to its 
Preamble and to the Explanatory Report.” The latter explains that Article 
3 is to provide the Committee with a “point of reference,” the case law of 
the Court and the Commission®™ on the article providing it also with a 
“source of guidance.’’®° In practice, however, fine definitional distinctions 
concerning the provisions of Article 3 are not likely to be of much concern 
to the Committee, given the preventive nature—hence relatively wide 
compass—of its activities. On the other hand, the reference to Article 3 
does not rule out the possibility of recourse by the Committee both to other 
international instruments dealing with torture (e.g., the 1966 International 
Covenant on Civil and Political Rights,” the 1984 UN Convention on 
Torture” and the 1969 American Convention on Human Rights**) and to 


52 The draft appended to Recommendation 971, supra note 18, will be referred to as the 
“original draft.” . 

58 Explanatory Report, supra note 8, paras. 22, 26 and 27. 

54 For a summary of the voluminous case law on. Article 3, together with references to the 
relevant cases, see 1 COUNCIL OF EUROPE, DIGEST OF STRASBOURG CASE-LAW RELATING TO 
THE EUROPEAN CONVENTION OF HUMAN RIGHTS 89-235 (1984) [hereinafter STRASBOURG 
CASE-LAW]. For academic commentary on the subject, see Doswald-Beck, What does the Prohibi- 
tion of “Torture or Inhuman or Degrading Treatment or Punishment” mean? The interpretation of the 
European Commission and Court of Human Rights, 25 NETH. INT’L L.R. 24 (1978); Duffy, Article 3 
of the European Convention on Human Rights, 32 INT'L & Comp. L.Q. 316 (1983); Sudre, La 
Notion de “peines et traitements inhumains ou dégradants” dans la jurisprudence de la Commission et de 
la Cour européennes des droits de l'homme, 88 REVUE GENERALE DE DROIT INTERNATIONAL 
PuBLic 825 (1984). 

55 The Convention facilitates reference to the jurisprudence on Article 3 by exactly repro- 
ducing the formula used in Article 3 (‘torture and inhuman or degrading treatment or 
punishment”’). By contrast, the original draft employed the formula used in the UN Conven- 
tion and elsewhere, which incorporates “cruel” treatment or punishment as well, though it is 
doubtful that this actually reflects any substantive difference. 

58 See note 51 supra. 57 See note 12 supra. 

58 See note 3 supra. 
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the “case law” developed by the relevant international bodies under those 
instruments (e.g., the UN Human Rights Committee, the UN Committee 
against Torture and the Inter-American Commission and Court of Human 
Rights). Reliance on this outside “legislation” and practice might prove of 
some help in a few difficult areas, such as that covered by the concept of 
“inhuman or degrading treatment or punishment.” Although the Commit- 
tee will not need to delve into sophisticated legal considerations, it might 
find it useful in some cases to draw inspiration from what has been said or 
done in related international forums. 

Visits 

A greater practical concern for the Committee will be the legal parame- 
ters that circumscribe its right to make visits. On what basis may the Com- 
mittee decide upon a visit? What places can it visit? Must it give notification 
and, if so, when? On what grounds, if any, may it be excluded from, or 
restricted in, carrying out visits? How extensive are its powers of investiga- 
tion? I shall consider each of these five questions in turn. 

In deciding to carry out an ad hoc visit, the Committee is entitled to act on 
information received from any source (including individual communications, 
allegations from NGOs and press reports). On the other hand, the Commit- 
tee is not obliged to act on information it receives.*® 

Especially in relation to periodic visits, the Committee is also clearly de- 
pendent on receiving information as to the existence of places of detention 
in the various contracting states. In addition to the information it may 
receive from individuals and private organizations, the Committee ob- 
viously requires assistance in this respect from the states themselves. On its 
request, the latter are bound to provide a list of places under their jurisdic- 
tion where persons deprived of their liberty are being held and to indicate 
the nature of each establishment (e.g., police station, prison, hospital, mili- 
tary barracks, mental health institution).© In planning its periodic visits, the 
Committee is at liberty to decide which institutions in a particular state it 
wishes to visit, since it will generally not be practicable for it to see, on every 
visit, all the places in the state that fall within the ambit of Article 2. Thus, 
the Committee is accorded a useful margin of discretion in relation to its 
visits. The only requirement is that periodic visits be made to states parties 
on a roughly “equitable” basis.°! 

As for the second of the five questions posed, Article 2 of the Convention 
provides that the Committee may visit any place within the jurisdiction of 
states parties “where persons are deprived of their liberty by a public au- 
thority.” Some elaboration of this provision is given in the Explanatory 
Report: as few as one person need be detained in the place to be visited; no 
formal decision of the public authority need have been made (hence, de 
facto detention is also covered by the Convention); civilian and military, 


5% See Convention, Art. 7, para. 1; and Explanatory Report, supra note 8, para. 49. 
€ See Convention, Art. 8, para. 2(b); and Explanatory Report, supra note 8, para. 62. 
5! See Explanatory Report, supra note 8, para. 48. 
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penal and “medical,” and administrative and “educational” detentions of 
all kinds are included; and public and private institutions are equally cov- 
ered, provided the deprivation of liberty is the result of action by a public 
authority.©? Deprivation of liberty in private institutions with which a public 
authority has nothing whatever to do is thus excluded, as is voluntary con- 
finement. 

On its face, the Convention therefore seems not to cover, among other 
things, the “voluntary” committal of a person to a psychiatric hospital car- 
ried out at the request of the family, without the intervention of a public 
authority and without the consent of the person concerned, which is per- 
mitted under the legislation of a number of European countries. Yet it 
stands to reason that the commitment of healthy persons to a mental hospi- 
tal can amount to inhuman or degrading treatment. Accordingly, the Ex- 
planatory Report stresses that, in the case of “voluntary” patients, the 
Committee is authorized “‘to satisfy itself that [the confinement] was indeed 
the wish of the patient concerned.” Alternatively, if the patient is unable 
to “express his wish,” the Committee also seems to have the power to 
investigate whether the committal was warranted by his medical condition 
and does not amount to inhuman treatment. 

A further question arises: who has the final say as to whether a particular 
place falls within the ambit of Article 2? This question has both a factual and 
a legal dimension: must the Committee accept a state’s assertion as to the 
factual circumstances obtaining in a particular place or can it act on its own 
information about the circumstances there? The issue will doubtless be 
resolved within the framework of Article 3: “In the application of the 
Convention, the Committee and the competent national authorities of the 
Party concerned shall co-operate with each other.” Cooperation in regard 
to the Committee’s right to visit appears to mean that an exaggeratedly 
strict application of Article 2, which moreover denies the Committee the 
possibility of verifying a party’s assertions, is inappropriate. Thus, it could 
well be argued that in doubtful cases the Committee should be permitted to 
make whatever visits it chooses, especially as a mechanism for postponing 
visits to a “sensitive” place or person is available to parties with valid objec- 
tions to them. 

Let us now consider the third question: what is meant by “deprivation of 
liberty’? The Explanatory Report states that this notion is to be “understood 
within the meaning of Article 5 of the [ECHR], as elucidated by the case law 
of the. . . Court and . . . Commission.’’® Article 5, paragraph 1 of the 
ECHR sets forth the basic proposition that “everyone has the right to liberty 
and security of person.” It then lists six situations in which the deprivation 
of a person’s liberty will exceptionally be lawful when carried out in accord- 


°? Id., paras. 28-32. & Id., para. 32. 

64 See Convention, Art. 9 (and text at note 70 infra). 

65 See Explanatory Report, supra note 8, para. 24. For a summary of the case law on this 
aspect of Article 5, together with references to the relevant cases, see 1 STRASBOURG CASE- 
LAW, supra note 54, at 271-306; and M.-A. EISSEN, CASE-LAW ON ARTICLE 5 OF THE CONVEN- 
TION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS (1986). 
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ance with a procedure prescribed’ by law. Most of the relevant case law 
involves these six exceptions. Thus, there was serious concern that the 
reference to the Article 5 case law might give the misleading impression that 
this distinction between lawful and unlawful deprivations of liberty was 
somehow relevant to the Convention or, worse still, might suggest that the 
Ccnvention should only apply in relation to places where persons were 
“lewfully” deprived of their liberty. To overcome these concerns, the Ex- 
plenatory Report, in its final draft, states that the distinction between lawful 
ani unlawful deprivations of liberty arising in connection with Article 5 is 
immaterial as regards the Committee’s competence. 

Notification of visits by the Committee is provided for in Article 8.°” The 
Ccmmittee is required to notify the government concerned of its “intention 
to carry out a visit” and may then visit “at any time” any place in the 
re evant state’s jurisdiction that falls within the ambit of Article 2. The 
national authorities are required to provide the Committee with the facili- 
ties needed to carry out its tasks, including full information on places where 
persons deprived of their liberty are held, free access to all such places and 

" private interviews with persons held there, and such other information as 
the Committee might require. 

Underlying Article 8 is a tension between two conflicting objectives. On 
the one hand, it is obviously desirable for the Committee’s visits to be 
urannounced, so that national authorities cannot engage in anticipatory 
ccver-ups. To be effective, the Committee must form a true picture of the 
ccnditions in the places it visits. On the other hand, some prior notification 
is needed to enable national authorities to provide the necessary facilities to 
the Committee and to make its visits effective. A prison is unlikely to open its 
doors to the Committee without some advance notice of its arrival; a prison 
governor may not be available to speak to the Committee if he does not 
know when it will be visiting. Special arrangements will also be needed for 
visits to high-security prisons and certain psychiatric institutions. 

The issue was resolved by not specifying any particular periods of notice 
tc be given (3 months, 6 months, 24 hours and 48 hours were among those 
suggested) and, instead, leaving notification flexible. When an urgent ad 
hoc visit is called for, notice may presumably be as short as a few hours. On 
the other hand, a periodic visit or an ad hoc visit that is not urgent may be 
p-oposed and notification given without specifying the date and place of 
arrival of Committee members. In this situation, the Committee may be 
expected, in keeping with the principle of cooperation laid down in Article 
3 to give the states concerned sufficient further notice to enable them to 
rake the arrangements necessary to ensuring the effectiveness of the visit. 


66 See Explanatory Report, supra note 8, para. 24. 

87 See also id., paras. 55-59. 

68 See Convention, Art. 8, para. 2; and Explanatory Report, supra note 8, paras. 60-65. To 
meet concerns regarding the data protection implications of this provision, it is specifically 
stated that parties are to have regard to relevant national laws and professional (particularly 
medical) ethics. Convention, Art. 8, para. 2(d). 
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The fourth aspect of its right to visit that will be of vital importance to the 
Committee is the grounds for restricting visits. The original draft of the Con- , 
vention contained no provision for parties to prevent, or secure the post- 
ponement of, a visit to which they objected. This was a particularly signifi- 
cant omission because, at the same time, the draft precluded reservations to 
the Convention. The bar on reservations was retained in the final version,®® 
but a new provision allowing for the postponement of visits on certain 
grounds was included. What led to this change? 

In the drafting process, two major problems were raised in this respect. 
First, it was pointed out that if persons are being detained in military instal: 
lations (particularly nuclear plants), compelling considerations of national 
security may prompt a state to regard a visit by the Committee as inappro- 
priate (e.g., fear that defense secrets may be revealed to the Committee). 
Second, attention was drawn to the case of detainees presenting a high security 
risk, in particular, those held because of acts of terrorism or espionage; their 
place of detention might have to be kept secret. Further, circumstances may 
arise that warrant at least a temporary postponement of visits by the Com- 
mittee: epidemics in the area to be visited, outbreaks of serious disorder 
where detainees are being held and similar situations in which the health or 
personal safety of members of the Committee would be at risk. 

While these considerations seemed relevant and important, a number of 
draftsmen stressed that they should not prevent the Committee from fulfill- 
ing its task. If a contracting state were given the right to rely upon one of 
those grounds to avoid being visited, this right might easily lend itself to 
abuse and thwart the Committee’s function. 

A balance between these two opposing needs was struck in Article 9.7? It 
provides that in exceptional circumstances a party may make representa- 
tions to the Committee against a visit at the time or to the particular place 
proposed, on the grounds only of “national defence, public safety, serious 
disorder in places where persons are deprived of their liberty, the medical 
condition of a person or that an urgent interrogation relating to a serious 
crime is in progress.” Following the representations, the party and the 
Committee “shall immediately enter into consultations in order to clarify 
the situation and seek agreement on arrangements to enable the Committee 
to exercise its functions expeditiously.” In the meantime, the Commission is 
to be kept fully informed about the persons deprived of their liberty in the 
place concerned. 

Plainly, this provision, although it makes allowance for the compelling 
needs of the contracting states, does not grant states the power to impede a 
visit of the Committee altogether, or to remove particular places from its 
supervisory authority. First, it specifically provides that there must be “ex- 
ceptional circumstances.” Second, while some grounds are couched in very 
loose terms (“national defence,” “public safety”) and consequently confer 
some leeway on states in their interpretation and application, other grounds 


8 Convention, Art. 21. 
70 See also Explanatory Report, supra note 8, paras. 71~72. 
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lend themselves to a less subjective appraisal and will not be difficult for the 
Committee to evaluate (“serious disorder” in places of detention, “the med- 
ical condition” of detainees, the fact that ‘‘an urgent interrogation relating 
to a serious crime is in progress”). Third, the state concerned and the 
Committee are duty bound to reach a mutually acceptable settlement for 
postponing the visit or for carrying it out in accordance with special arrange- 
ments.” Fourth, the state concerned is obliged to keep the Committee in- 
tormed about any person concerned “until the visit takes place.” Finally, the 
Committee is provided with a “sanction” in case the state is uncooperative: 
‘it can make a “public statement on the matter.”””? 

There will clearly be occasions when state concerns will constitute entirely 
proper grounds for seeking the postponement of a visit or for making 
alternative arrangements for one. On the other hand, it should not be 
Dossible to postpone visits for too long or even indefinitely, with the result 
zhat the Committee would be effectively prevented from carrying out visits 
in situations where they are often most needed. (Experience has shown that 
most torture occurs during interrogations and is inflicted on political sus- 
pects and those in “secret” military or quasi-military establishments.) In this 
way, the parties’ obligations could easily be rendered illusory. 

Article 9, then, was a compromise that seeks to meet the concerns re- 
ferred to above, without providing an actual escape clause. The article must 
be read in the light of other provisions of the Convention: Articles 2, 8, 10 
and, especially, 3. The latter, which states the obligation of the parties and 
the Committee to cooperate with one another, was seen as the linchpin of 
Article 9. Thus, Article 9 permits parties to propose the postponement 
of a visit on the basis of their willingness to cooperate with the Committee. 
in reaching agreement on alternative arrangements so that the visit 
can be carried out as soon as possible. At the same time, it is implicitly 
incumbent on the Committee to cooperate with the parties in maintaining 
an appropriate degree of sensitivity to any valid practical or other objec- 
tions to a proposed visit and in finding aceptabis means of overcoming 
those objections: 

One could perhaps envisage the danger that Article 9 may weaken the 
Convention, at least where good faith in its application is lacking. Although 
the article does not allow a visit to be postponed indefinitely, it does provide 
a mechanism by which a visit may be delayed on vague, and perhaps easily 


7! These arrangements might include, in the case of military installations, confining the 
Committee’s visit solely to the place where persons deprived of their liberty are being detained. 
In addition, the Committee might be accompanied on its visit by an official of the state 
concerned (who, however, should not be allowed to be present at the interview of detainees). In 
the case of high-security prisons, to keep from revealing the whereabouts of detainees present- 
ing a high-security risk, the state concerned might be required to supply the Committee with 
two different lists, one of places of detention and one of persons deprived of their liberty. 
Should the Committee wish to interview a particular person, the interview might be held in a 
place other than the place of detention (however, this procedure should be exceptional, for it is 
generally important for the Committee to visit the place where a detainee is actually held, to get 
an idea of how he is being treated). 

72 See Convention, Art. 10, para. 2. 
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manufacturable, grounds. A government intent on practicing torture and 
“getting away with it” might find this advantageous, since even a short delay 
may be sufficient for the physical signs of ill-treatment—frequently the 
victim’s only corroborative evidence—to disappear. The most subjective 
grounds mentioned above—those relating to ‘‘national defence” and 
“public safety’ —might be cause for particular concern in this regard. 

Much will depend on whether, in the event, the Committee is successful in 
fostering a spirit of cooperation in relation to the Convention. If it is, parties 
will come to trust the Committee and rely on its discretion. For the Com- 
mittee’s part, it will clearly have no interest in facilitating escapes by pri- 
soners or in learning military secrets. Its sole interest will be in examining, 
and, if necessary, securing improvements in, the treatment of persons de- 
prived of their liberty; in this endeavor, it can only profit from a coopera- 
tive, understanding attitude. 

Let us now turn to our fifth question, the powers of investigation of the 
Committee. This body, by its very nature (not being a judicial organ, as 
noted above), cannot conduct formal hearings similar to those of a court of 
law. In particular, it cannot oblige persons to give evidence under oath or to 
produce documents. Indeed, it cannot oblige persons to communicate with 
it at all. Of course, under Article 3, representatives of national authorities 
—including staff members of places of detention such as prison officers, 
employees of mental hospitals and the police—have a duty to cooperate 
with the Committee and therefore cannot, in practice, refuse to communi- 
cate with it. By contrast, detainees themselves, as well as their families, 
lawyers, doctors, nurses, and the like (those unconnected with their place of 
detention), may be interviewed by the Committee in private, but only if they 
agree.” Anticipating the possibility that a person deprived of his liberty may 
refuse to communicate with the Committee following pressure from his 
national authorities, the Explanatory Report stresses that the Committee 
must be given an opportunity to satisfy itself that the decision not to commu- 
nicate was in fact freely made.”4 

A further illustration of its broad powers of investigation is the fact that 
the Committee is not limited to visiting the places of detention specified in 
its original notification. If it appears, during the course of a visit to one 
establishment, that important evidence as to the treatment of certain de- 
tainees may be found in another establishment in the same state, the Com- 
mittee is free to visit that second establishment notwithstanding its omission 
from the Committee’s original notification.” 

Finally, it should be recalled that the Committee’s mandate is couched in 
relatively wide terms; the thrust of its activities is generally to strengthen the 
protection of detainees from torture and inhuman or degrading treatment 
or punishment. Thus, its investigations will be concerned not only with 
adverse treatment by the authorities themselves, but also with ill-treatment 


73 See id., Art. 8; and Explanatory Report, supra note 8, paras. 66-69. 
74 See Explanatory Report, supra note 8, para. 67. 
75 See Convention, Art. 8; and Explanatory Report, supra note 8, para. 58. 
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of detainees by their fellow detainees. In relation to the latter, the Commit- 
tee will no doubt consider what measures could be taken by the relevant 
authorities to prevent, or at least minimize, such abuses. 


The Committee 


In setting up the Committee, the Convention largely follows the model of 
the ECHR for the establishment of the Commission. It provides, first, that 
the number of members of the Committee is to equal that of the parties,” 
with no two members being nationals of the same state.” However, 
members are to serve in their individual capacity.”® Obviously, the Com- 
mittee’s activities should be as apolitical and impartial as possible. There was 
some debate as to whether the qualifications of members should be spelled 
out; ultimately, only general indications—high moral character, compe- 
tence in human rights, professional experience in the areas covered by the 
Convention——were given.”? Although the members will not have to be law- 
yers, at least some of them will need practical experience in fields such as 
prison administration, and perhaps even the care of psychiatric patients, so 
as to enable the Committee to make useful recommendations to national 
authorities. An appropriate blending of professionals and persons with ex- 
perience in the legal field of human rights will no doubt be required if the 
Committee’s members are to carry out in-depth investigations and, in addi- 
tion, negotiate on a high level with national authorities. 

The Convention provides that the members of the Committee are to be 
elected by the Committee of Ministers of the Council of Europe from 
among candidates proposed by the Bureau of the Council’s Consultative 
Assembly.®° This mode of election is modeled on that stipulated in the 
ECHR for the election of members of the European Commission on Human 
Rights. The ECHR, however, provides for a different system for members 
of the Court: they are elected by the Consultative Assembly from a list of 
persons nominated by member states of the Council of Europe. Thus, in the 
case of the Court, the last word lies with a representative body, while in the 
case of the Commission, a political body (the Committee of Ministers) makes 
the final decision. The Consultative Assembly had proposed in its original 
draft of the Convention on Torture that the system for electing members of 
the Court be adopted as well for the new Committee. However, consider- 
ations relating to sovereignty prevailed in the end over demands more 
geared to respect for human rights.*! 


76 Convention, Art. 4, para. 1. The corresponding provision of the ECHR is Article 20. 

7? Convention, Art. 4, para. 3. The corresponding provision of the ECHR is Article 20. 

78 Convention, Art. 4, para. 4. The corresponding provision of the ECHR is Article 23. 

7? Convention, Art. 4, para. 2. See also Explanatory Report, supra note 8, para. 2. 

20 Convention, Art. 5, para. 1. The corresponding provision of the ECHR is Article 21, 
paragraph 1. 

8! It should be emphasized, however, that other considerations were adduced to support the 
system eventually adopted. At one stage of the drafting process, it was envisaged that states 
should be allowed to refuse entry to a member of the Committee. It was then argued that states 
parties to the Convention would be less likely to reject a particular member of the new 
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In contrast to members of the European Commission on Human Rights, 
Committee members are elected for a period of 4 years and may be re- 
elected only once.? Considering the difficult and delicate nature of the 
Committee’s activities, one may wonder why the term of its members was 
not made longer so they could profit from the experience gained in fact- 
finding techniques. The reason behind the brevity of these terms of office 
can be found in the “‘legislative history” of the Convention. 

The original draft prepared by the Consultative Assembly did not provide 
that the Committee would consist of as many members as there were parties 
to the Convention; it set the number at only five.®? Subsequently, in the 
‘course of hammering out a final draft, it was proposed in the Committee of 
Experts that the membership be brought to 7 to ensure balanced geographi- 
cal distribution (with the Convention entering into force upon ratification 
by 7 states); it was later proposed that the number be increased to 11 after 
ratification by 15 states. Thus, in spite of this change in figures, the drafts- 
men still held to the idea that there should be no correlation between the 
number of ratifying countries and the number of members of the Commit- 
tee. This, however, prompted some members of the Committee of Experts 
to point out that it was only fair to ensure some rotation in membership so as 
to allow all contracting states the opportunity to have a national serve on the 
Committee. Accordingly, it was proposed that the terms of office be rela- 
tively short and that members not be allowed to sit on the Committee for 
more than a total of 8 years. Subsequently, concern for state sovereignty 
came to prevail, with the consequence, among other things, that each con- 
tracting state was permitted to have a national (or a person linked to it) on 
the Committee, making the total number of members equal to that of the 
parties. After making this important change, however, the draftsmen ne- 
glected to change the rules on duration of membership and we are now left 
with a somewhat contradictory, or at any rate unsatisfactory, legal regime of 
membership. 

Decisions of the Committee are to be taken by a simple majority of the 
members present, subject to one exception to which I shall refer later. The 


Committee if it was elected by the Committee of Ministers rather than by the Consultative 
Assembly (the idea being that states would be estopped from objecting to a particular Commit- 
tee member after his election by such an authoritative political body, on which all member 
states of the Council of Europe sit). Accordingly, election by the Committee of Ministers was to 
be preferred to election by the Consultative Assembly. 

Another reason supporting the system at issue was the fact that the Committee of Ministers . 
would be in a better position than the Consultative Assembly to ensure both that there was a 
geographical balance within the Committee and that all members had the requisite qualifica- 
tions. 

®2 Convention, Art. 5, para. 3; cf. ECHR, supra note 3, Art. 22. The original draft (see note 
52 supra) followed the model of ECHR Article 22, providing for a 6-year term, indefinitely 
renewable (Art. 5, para. 2). 

83 Original draft, supra note 52, Art. 4. 

84 Convention, Art. 6, para. 1. By contrast, ECHR Article 34 provides that the Commission is 
to take its decisions by a majority of the members present and voting. The original draft of the 
Convention, supra note 52, followed this model (Art. 6). 


1989] CURRENT DEVELOPMENTS 147 


Committee is to draw up its own rules of procedure to deal with such 
matters as the election of a chairman, arrangements for meetings, the or- 
ganization of visits and the storage of information.” 

An early question that arose in connection with the Committee was pre- 
cisely who would carry out the visits contemplated in the Convention. The 
original draft provided that the visits would be carried out by “delegates 
chosen from among its members or other persons.’”*° It was envisaged that 
these delegates would be experts, with experience particularly in visiting 
places of detention, assessing levels of respect for human rights and admin- 
istering prisons. The “other persons” to be chosen as delegates were 
thought likely to be individuals with some past experience in the ICRC or 
other NGOs, such as Amnesty International, or other professionals in 
prison and psychiatric administration. 

During the hearings before the drafting bodies, the International Com- 
mission of Jurists, the ICRC and the Swiss Committee against Torture 
argued strongly that the visits should be carried out by experts, not by 
members of the Committee. They reasoned that visits are time-consuming, 
call for a great deal of personal availability and demand much practical 
experience in the field of prisons and similar institutions. They therefore 
suggested that outside experts be engaged to carry out all visits, after re- 
ceiving advanced special training similar to that of the ICRC’s delegates. 
The experts would visit places of detention, establish facts and report them 
to the Committee; this body would then be responsible for contacts with the 
national authorities and for drawing up the final report. 

As in other cases, however, considerations of state sovereignty came to 
the fore here. States felt more comfortable with the idea of a Committee 
that would have the necessary expertise to perform the bulk of its functions 
itself. They perceived, in other words, that their national interests would be 
less threatened by opening up their places of detention to an international, 
institutionalized committee in whose composition they at least would have a 
say (in that the choice of members would be made by a political body, the 
Committee of Ministers), than to a group of private, possibly antagonistic, 
individuals, selected not by the states themselves or by a political body, but 
by the Committee. 

Nevertheless, it was recognized that there may be occasions when some 
reliance on experts is called for. Thus, the final draft provides that visits are 
generally to be carried out by “at least two members of the Committee’’®” 


55 Convention, Art. 6, para. 2. 

86 Original draft, supra note 52, Art. 8, para. 1. 

8? Convention, Art. 7, para. 2. See also Explanatory Report, supra note 8, paras. 50, 52 and 
53. One reason that only two Committee members are required to take part in visits is that the 
drafting bodies were aware of the great number of places that could potentially be visited. 
Figures provided to the drafting bodies indicated that the number of penal establishments 
alone was extremely high in the various European states: 130 in France, 166 in the Federal 
Republic of Germany, 240 in Italy, 83 in Spain, 150 in Switzerland, 125 in the United 
Kingdom and 639 in Turkey. 

As regards the nationality of the two Committee members who would take part in a visit, the 
notion emerged during the drafting process that, if possible, one of them should have the 
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and that these members may, if necessary, be “assisted by experts and 
interpreters.’** The possibility of delegating a visit entirely to “other per- 
sons” who are not members of the Committee is accordingly excluded, 
although the Committee may authorize a visit by only one of its members 
where the urgency of a case or some other circumstance so requires. The 
Committee is also left free to choose the most appropriate assistants to 
supplement its own expertise.*? 

The extent to which the Committee actually makes use of such outside 
assistance will naturally depend partly on whether gaps exist in the expertise 
of its own members and partly on its eventual workload. Interpreters, at 
least, will probably need to be engaged relatively frequently, especially if, as 
was suggested by the International Commission of Jurists, the members of 
the Committee conducting visits do not include a national of the state 
visited.” l 

To allay any remaining fears of states concerning outside experts, it is 
provided that experts act “on the instructions and under the authority of 
the Committee.’’®' Moreover, parties may resist the participation in visits of 
particular experts or interpreters to whom they object.” Objection to a 
person assisting the Committee may be made both as soon as the state is 
notified about who will participate in a visit and during the visit itself. The 
reasons envisaged by the draftsmen for such an objection (which are also 
reflected in the Explanatory Report) are the manifestation of a biased atti- 
tude against the relevant state, the breaking of the rule of confidentiality on 
a previous occasion or in the course of the visit, and the making of political 
or similar public staternents during the visit. Two safeguards against abuses 
by states were laid down: (1) resort to objections must be had ‘“‘exception- 
ally”; and (2) the Committee is entitled to ask the state for the reasons 


nationality of the state to be visited. A number of drafters, as well as the NGOs consulted by the 
Committee of Experts, disagreed on this point, on the ground that members might prove 
biased or feel psychologically constrained from making a dispassionate assessment in their own 
country. The majority, however, took the view that the national member, in addition to 
knowing the language, would have firsthand knowledge of the national setting and would 
therefore be able to contribute to a balanced appraisal of the conditions of the place visited. 
The ECHR opts for this system in regard to the formation of Chambers of the Court. Article 
43 of the ECHR, supra note 3, provides: 

For the consideration of each case brought before it the Court shall consist ofa Chamber 
composed of seven judges. There shall sit as an ex officio member of the Chamber the judge 
who is a national of any State party concerned, or, if there is none, a person of its choice 
who shall sit in the capacity of judge. . . . 

88 Convention, Art. 7, para. 2; see also Explanatory Report, supra note 8, para. 51. 

8° At the initial stage of the drafting process, it was suggested that the Committee should 
have available a “panel” of experts to draw upon on each particular occasion. However, other 
drafters expressed the fear that in this way a new structure would be institutionalized alongside 
the Committee and that the experts would be given undue weight. In their view, recourse to 
outside experts should be exceptional. In the end, no provision was made covering this admit- 
tedly very important issue. It is for the Committee, once established, to decide how and on what 
basis to draw upon experts. 

5° See, however, note 87 supra. %t Convention, Art. 14, para. 2. 

°? Id., Art. 14, para. 3; and Explanatory Report, supra note &, paras. 83-86. 
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behind the objection, ‘on the understanding that the enquiry and any 
response shall be confidential.” 

Finally, in discharging the functions of the Committee, both its members 
and those assisting them are protected by a comprehensive set of privileges 
and immunities.” 


Reporting and Confidentiality 


After each visit, the Committee is required to draw up a report setting 
forth the facts found during its visit, as well as any recommendations for 
improvement it considers necessary to protecting persons in the place visited 
from torture and inhuman or degrading treatment or punishment. The 
report, together with the recommendations, if any, is then transmitted to 
the state concerned.** Both the report and all the information gathered by 
the Committee in relation to the visit, as well as its follow-up activities, are 
required to be kept strictly confidential.” However, publication of an an- 
nual summary report of the Committee’s activities, which will entirely re- 
spect the confidentiality of information concerning its visits, is envisaged. 

Special emphasis is placed by the Convention on confidentiality not only 
to “protect” states as much as possible from undue attacks and to gain their 
trust, but also to protect the detainees involved. Thus, it is provided that, in 
seeking information about persons deprived of their liberty, the ““Commit- 
tee shall have regard to applicable rules of national law and professional 
ethics’’;®” for example, medical records, prison files and police records must 
not be disclosed and pertinent domestic legal restrictions on the disclosure 
of information relating to criminal investigation must be observed. The 
duty of confidentiality is further strengthened by the provision in the Con- 
vention that “no personal data shall be published [by the Committee] with- 
out the express consent of the person concerned.” 

As the success of the Committee depends substantially on its gaining the 
trust and confidence of the governments concerned, and in particular on its 
gaining access to “‘restricted”’ places and information, this principle of confi- 
dentiality is clearly a key element in the structure of the Convention. In- 
deed, it even applies vis-a-vis the European Commission and Court of 
Human Rights: the Court’s suggestion in 1985 that the Commission and the 
Court be provided, where appropriate, with copies of the Committee’s re- 
ports for the performance of their own functions was not accepted by the 
relevant drafting bodies. 

The strict confidentiality of its report and of the information collected by 
the Committee can only be set aside at the request of the party concerned,*° 


°3 Convention, Art. 16 and Annex. % Id., Art. 10, para. 1. 

%5 Id., Art. 11, para. 1; and Explanatory Report, supra note 8, para. 76. See also Convention, 
Art. 13; and Explanatory Report, para. 80. 

38 Convention, Art. 12. The annual report is to be submitted to the Committee of Ministers 
and then transmitted to the Consultative Assembly and made public. 

97 See id., Art. 8, para. 3. 98 See id., Art. 11, para. 3. 

° Id., Art. 11, para. 2; and Explanatory Report, supra note 8, para. 77. 
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or if the prospects of the Committee’s gaining a party’s trust and confidence 
are considered no longer “realistic”: that is, when the party has consistently 
failed to cooperate with the Committee or has refused to take steps to 
improve the situation in the light of the Committee’s recommendations.’ 
In the latter event, the Convention provides that the Committee, acting 
exceptionally by a two-thirds majority, may make a public statement, but 
only after giving the party in question an opportunity to explain why it has 
failed to cooperate or take the steps recommended. 

This power to make a public statement will undoubtedly be perceived as a 
kind of sanction to be applied to recalcitrant governments, or at least as a 
deterrent to refusals to cooperate. Be that as it may, the Committee will 
need to adopt an extremely cautious approach to its use. The whole point of 
the Convention is that, as regards the matters it covers, more can be 
achieved by discreet contacts than by public exposure and denunciations, 
which tend to produce denials rather than improvements. Caution will also 
be called for, to avoid giving parties the correlative impression that confi- 
dentiality is a reward for cooperation. 


Concluding Observations 


While a considered appraisal of the Convention will obviously need to 
await its actual implementation, some general comments can be made. 

First, the Convention is unique among treaties on human rights in that, as 
already noted, it contains no substantive, standard-setting provisions; its sole 
function is to establish a mechanism for international supervision?’ of com- 
pliance with preexisting standards. This is not to suggest, however, that the 
aims of the Convention are modest. On the contrary, the mechanism it 
establishes takes the element of supervision substantially further than it had 
previously been taken in relation to peacetime human rights. Previous in- 
struments have sought to monitor compliance with the obligations they 
create by requiring states to submit reports at predetermined intervals for 
examination by international bodies,'®? or by providing for a contentious 
procedure enabling other parties to the treaty or individuals to make com- 
plaints to such bodies.’°? With the exception of those under the ECHR and 
the American Convention on Human Rights, these procedures are exclu- 
sively nonjudicial and lead to a nonbinding recommendation or report. 
States have not generally been willing to accept compulsory judicial review 


109 Convention, Art. 10, para. 2; and Explanatory Report, supra note 8, paras. 74-75. 

101 For a discussion of the rationale for, and the various methods of, international supervi- 
sion, see A. CASSESE, INTERNATIONAL LAW IN A DIVIDED WORLD 208-11, 304-06 and 
310-11 (1986). ` 

102 See, e.g., Supplementary Convention on the Abolition of Slavery, the Slave Trade and 
Institutions and Practices Similar to Slavery, Sept. 7, 1956, 18 UST 3201, TIAS No. 6418, 266 
UNTS 3, Art. 8; Convention on the Elimination of All Forms of Racial Discrimination, supra 
note I, Art. 9; the International Covenant on Civil and Political Rights, supra note 51, Art. 16; 
and the International Covenant on Economic, Social and Cultural Rights, GA Res. 2200, supra 
note 3, Supp. (No. 16) at 49, Art. 40. 

103 See, e.g., the instruments referred to in note 3 supra. 
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in this—only recently “internationalized”—sphere. Where they have ac- 
cepted it, international adjudication has proved valuable but, for reasoris 
already indicated, not totally effective in securing respect for human rights 
obligations. 

This should probably not surprise us. It is common knowledge that 
human rights obligations are substantially nonreciprocal—that is, states are 
not induced to comply with them for fear that other states might otherwise 
feel at liberty to disregard them. Even when the right to initiate ex post facto 
adjudication is given to individuals and international bodies and not just to 
states, we should not expect that it will compel compliance to the same 
extent as more reciprocal obligations, where the inherent incentives to 
comply are stronger. The prospect of an adverse human rights judgment is 
simply not as fearful to states as the continuing threat of retaliatory eco- 
nomic disadvantage that may follow from the breach of a commercial treaty. 
In the field of human rights, some form of continuous monitoring or su- 
pervision by an autonomous body is called for. 

The Convention responds to this need for supervision of the obligations 
of states regarding torture and inhuman or degrading treatment and, more- 
over, applies to those obligations the most advanced and penetrating form 
of supervision so far devised. Having an international body actually inspect 
places within the jurisdiction of states so as to ascertain their conduct is 
clearly much more far-reaching than providing for it merely to examine 
data submitted by states themselves or inquire into specific complaints. ‘This 
technique also has the advantage of affording an effective method not only 
of checking whether a state is respecting or disregarding its international 
obligations, but also of forestalling violations, at least before they occur on 
any significant scale. 

Prior to the adoption of the Convention, this method of supervision had 
largely been confined to the field of peaceful uses of nuclear energy,'™ 
where the special nature of the subject matter—in particular, the need to 
avoid the diversion of nuclear material to military use—induced states to 
accept an especially rigorous method of international scrutiny. As noted, it 
had also been applied to certain humanitarian obligations in wartime, as well 
as in other fields (with other modalities). The Convention represents a 


104 See, e.g., Statute of the International Atomic Energy Agency, Oct. 26, 1956, 8 UST 1093, 
TIAS No. 3873, 276 UNTS 3, Art. XII(A)(6); and Convention on the Establishment of a 
Security Control in the Field of Nuclear Energy, Dec. 20, 1957, 351 UNTS 235, Art. 5fa). 
Regarding inspection for the purpose of avoiding the release of excessive levels of radioactivity, 
see, e.g., Treaty Establishing the European Atomic Energy Community (EURATOM), Mar. 
25, 1957, 298 UNTS 167, Art. 35. 

105 See notes 9, 10 and 11 supra. A similar method of supervision, where the “supervisor” is 
not an international body but the other party or parties to the relevant treaty, is even more 
widely used. See, e.g., Antarctic Treaty, Dec. 1, 1959, 12 UST 794, TIAS No. 4780, 402 
UNTS 71, Art. 7; Treaty on Principles Governing the Activities of States in the Exploration 
and Use of Outer Space, Including the Moon and other Celestial Bodies, Jan. 27, 1967, 18 
UST 2410, TIAS No. 6347, 610 UNTS 205, Art. 12; and Treaty on the Elimination of 
Intermediate-Range and Shorter-Range Missiles, Dec. 8, 1987, USSR-U.S., S. TREATY Doc. 
11, 100th Cong., 2d Sess. (1988), reprinted in 27 ILM 90 (1988), Art. 11. 
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major innovation in that it applies the technique of supervisory and preven- 
tive inspection to peacetime human rights protection.” By means of its 
visits, the Committee will be able to bring relief—not just consolation or 
moral support—to otherwise helpless victims and potential victims of tor- 
ture and other forms of ill-treatment. 

The Convention is also a significant step forward in the ongoing process 
of ‘‘internationalization” of human rights. By ratifying the Convention, 
states agree to allow the Committee into their prisons, police stations, juve- 
nile detention centers, psychiatric institutions and all other places where 
persons are deprived of their liberty; they agree to expose to the scrutiny of 
an international body many sensitive, indeed painful, spheres of national 
activity. In doing so, they affirm their conviction that “expressions of con- 
cern at violations of [human] rights cannot be considered interference in the 
domestic affairs of a State.’?!°7 

Finally, the Convention—seen in the light of its drafting history—affords 
a revealing insight into the increasingly valuable role of both NGOs 
and the Council of Europe’s Consultative Assembly in stimulating govern- 
ments to move forward in protecting human rights. This is a field where 
governments are in particular need of prodding, or at least of being set 
concrete challenges to greater and greater achievements, as other prior- 
ities tend to monopolize their attention. Moreover, the role of these 
bodies has not ended with the adoption of the Convention. It is likely that 
they will continue to monitor its implementation and, to the extent that 
they consider any aspect of the Committee’s practice unsatisfactory, to press 
for improvements. 

On its face, the Convention appears tightly drawn (subject, as indicated, 
to a possible concern regarding Article 9), but with flexibility where appro- 
priate. Like all international instruments for the protection of human rights, 
it is the outcome of rigorous negotiations between those favoring the pro- 
gressive development of legal rules designed to safeguard human dignity as 
much as possible, and those more concerned with the demands of state 
sovereignty. The final result shows that the former eventually got the upper 
hand, although in a number of instances they had to accommodate to some 
extent the requests of the other group. (Some of these instances were men- 
tioned above: the rules on the composition of the Committee, on its election 
and on the role of professional experts.)'°* 


196 However, as noted above (see the section “Utility Questioned” and note 34 supra), the 
Convention, although primarily concerned with peacetime situations, can also apply in time of 
war or during civil strife, to the extent that the ICRC does not “effectively” visit “on a regular 
basis” places where people are deprived of their liberty (see Art. 17, para. 3). 

107 See Declaration on Human Rights, adopted by the Foreign Ministers of the Council of 
Europe on July 21, 1986, in COUNCIL OF EUROPE, INFORMATION SHEET, No. 20, May—Oc- 
tober 1986, at 118. 

108 To highlight the importance of the Convention, one should also recall that in the course 
of its drafting, a number of proposals were made with a view to qualifying or seriously limiting 
the action of the Committee, or, more generally, to lessening the smoothness of application of 
the Convention in comparison to the system eventually agreed upon. Even before the actual 
drafting started, it was suggested that instead of working out a Convention, a simple recom- 
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The text of the Convention, as it now stands, is a courageous attempt at a 
novel approach to human rights. Those concerned with human dignity will 
no doubt hope that this new European system for preventing torture and” 
ill-treatment will fulfill a pioneering role by stimulating the establishment of , 
similar systems elsewhere in the world, so that eventually visits by interna- 
tional committees to all kinds of detainees will come to be as normal, as, 
accepted and as effective in raising the level of respect for human rights as 
ICRC visits to prisoners of war are today. 


ANTONIO CASSESE* 


THE FORTIETH SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission of the United Nations held its 40th 
session from May 9 to July 29, 1988, under the Chairmanship of Ambassa- 
dor Leonardo Diaz-Gonzalez. The Commission adopted 6 articles of the 
Draft Code of Crimes against the Peace and Security of Mankind and 14 
articles on the law of non-navigational uses of international watercourses. 
Substantial time was devoted to both international liability for injurious 
consequences arising out of acts not prohibited by international law and the 
status of the diplomatic courier and the diplomatic bag not accompanied by 
diplomatic courier. Reports on jurisdictional immunities of states and their 
property and state responsibility were introduced by the special rapporteurs 
for those topics but were not discussed by the Commission owing to lack of 
time. The remaining substantive item on the Commission’s agenda, rela- 
tions between states and international organizations (second part of the 
topic), was not considered at this session. Finally, the Commission once 
again devoted substantial time to reviewing its procedures and methods 
of work. 


mendation should be adopted. The following are some of the proposals made at different 
stages: that the entering of reservations to the Convention be allowed; that the Committee be 
under the control of the Council of Europe’s Committee of Ministers; that the outside experts 
to be used by the Committee be proposed by the contracting states; that certain classes of 
national institutions be excluded from the application of the Convention; and that under 
certain circumstances, the contracting parties be relieved of their obligations under the Con- 
vention. 

* Professor of International Law and Relations, European University Institute, Florence; 
Chairman, Steering Committee for Human Rights of the Council of Europe (1987-1988). 
Although the author was a member of the Italian delegation to the two Council of Europe 
committees involved in drafting the Convention (Vice Chairman of the one and, later, Chair- 
man of the other), the views expressed here are entirely personal and do not in any way reflect 
the position of the Italian Government or of the Council of Europe. 

The author wishes to thank for their comments Mr. E. Mase, Legal Adviser, Norwegian 
Ministry of Justice, who in 1985-1986 chaired one of the committees that drafted the Conven- 
tion, as well as Prof. P. Imbert, Deputy Director, Directorate for Human Rights, Council of 
Europe. The outstanding help of Susan Marks in the preparation of this paper is also gratefully 
acknowledged. 
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Draft Code of Crimes against the Peace and Security of Mankind l 


The six articles provisionally adopted by the Commission at the 40th 
session complete chapter I—the introductory or “general part” of the 
‘ code’—and begin chapter II, which contains the list of crimes. The articles 
constituting the remainder of chapter I, Part II: General Principles, provide 
as follows: 


Article 4 
Obligation to try or extradite 


1. Any State in whose territory an individual alleged to have com- 
mitted a crime against the peace and security of mankind is present shall 
either try or extradite him. 


2. If extradition is requested by several States, special consideration 
shall be given to the request of the State in whose territory the crime 
was committed. 


3. The provisions of paragraphs 1 and 2 of this article do not pre- 
judge the establishment and the jurisdiction of an international crimi- 
nal court. 


Article 7? 
Non bis in idem 


[1. No one shall be liable to be tried or punished for a crime under 
this Code for which he has already been finally convicted or acquitted 
by an international criminal court.] 


2. Subject to paragraphs 3, 4 and 5 of this article, no one shall be 
liable to be tried or punished for a crime under this Code in respect of 
an act for which he has already been finally convicted or acquitted by a 
national court, provided that, if a punishment was imposed, it has been 
enforced or is in the process of being enforced. 


3. Notwithstanding the provisions of paragraph 2, an individual may 
be tried and punished [by an international criminal court or] by a 
national court for a crime under this Code if the act which was the 
subject of a trial and judgement as an ordinary crime corresponds to 
one of the crimes characterized in this Code. 


4. Notwithstanding the provisions of paragraph 2, an individual may 
be tried and punished by a national court of another State for a crime 
under this Code: 


(a) if the act which was the subject of the previous judgement took 
place on the territory of that State; 
(b) if that State has been the main victim of the crime. 


' At its 39th session, the Commission provisionally adopted Part I, Definition and character- 
ization, containing Article 1, Definition, and Article 2, Characterization; and the following 
articles of part II; Article 3, Responsibility and punishment; Article 5, Non-applicability of 
statutory limitations; and Article 6, Judicial guarantees. See the Note on the Commission’s 39th 
session, 82 AJIL 144, 145-46 (1988). 

? This article appears to be out of numerical order because intervening articles were adopted 
at the Commission’s 39th session, as explained in note 1 supra. 
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5. In the case of a subsequent conviction under this Code, the court, 
in passing sentence, shall deduct any penalty imposed and implemented 
as a result of a previous conviction for the same act. 


Article 8 
Non-retroactwvity 


1. No one shall be convicted under this Code for acts committed 
before its entry into force. : 


2. Nothing in this article shall preclude the trial and punishment of 
anyone for any act which, at the time when it was committed, was 
criminal in accordance with international law or domestic law applica- 
ble in conformity with international law. 


Article 10° 
Responsibility of the superior 


The fact that a crime against the peace and security of mankind was 
committed by a subordinate does not relieve his superiors of criminal 
responsibility, if they knew or had information enabling them to con- 
clude, in the circumstances at the time, that the subordinate was com- 
mitting or was going to commit such a crime and if they did not take all 
feasible measures within their power to prevent or repress the crime. 


Article 11 
Official position and criminal responsibility 


The official position of the individual who commits a crime against 
the peace and security of mankind, and particularly the fact that he acts 
as Head of State or Government, does not relieve him of criminal 
responsibility. 


One article of Chapter II: Acts Constituting Crimes against the Peace and 


Security of Mankind, was adopted at the 40th session. It begins Part I, 
Grimes against peace, and reads as follows: 


Article 12 
Aggression 


1. Any individual to whom responsibility for acts constituting ag- 
gression is attributed under this Code shall be liable to be tried and 
punished for a crime against peace. 


2. Aggression is the use of armed force by a State against the sover- 
eignty, territorial integrity or political independence of another State, 
or in any other manner inconsistent with the Charter of the United 
Nations. 


3. The first use of armed force by a State in contravention of the 
Charter shall constitute prima facie evidence of an act of aggression 
although the Security Council may, in conformity with the Charter, 


3 This article appears to be out of numerical order because an intervening article was 
adopted at the Commission’s 39th session, as explained in note 1 supra. 
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conclude that a determination that an act of aggression has been com- 
mitted would not be justified in the light of other relevant circum- 
stances, including the fact that the acts concerned or their conse- 
quences are not of sufficient gravity. 


4. [In particular] any of the following acts, regardless of a declara- 
tion of war, constitutes an act of aggression, due regard being paid to 
paragraphs 2 and 3 of this article: 


(a) The invasion or attack by the armed forces of a State of the 
territory of another State, or any military occupation, however tempo- 
rary, resulting from such invasion or attack, or any annexation by the 
use of force of the territory of another State or part thereof; ; 

(b) Bombardment by the armed forces of a State against the territory 
of another State or the use of any weapons by a State against the 
territory of another State; 

(c) The blockade of the ports or coasts of a State by the armed forces 
of another State; 

(d) An attack by the armed forces of a State on the land, sea or air 
forces, or marine and air fleets of another State; 

(e) The use of armed forces of one State which are within the terri- 
tory of another State with the agreement of the receiving State, in 
contravention of the conditions provided for in the agreement, or any 
extension of their presence in such territory beyond the termination of 
the agreement; 

(f) The action of a State in allowing its territory, which it has placed 
at the disposal of another State, to be used by that other State for 
perpetrating an act of aggression against a third State; 

(g) The sending by or on behalf of a State of armed bands, groups, 
irregulars or mercenaries, which carry out acts of armed force against 
another State of such gravity as to amount to the acts listed above, or its 
substantial involvement therein; 

(h) Any other acts determined by the Security Council as constitut- 
ing acts of aggression under the provisions of the Charter. 


[5. Any determination by the Security Council as to the existence of 
an act of aggression is binding on national courts.] 


6. Nothing in this article shall be interpreted as in any way enlarging 
or diminishing the scope of the Charter of the United Nations including 
its provisions concerning cases in which the use of force is lawful. 


7. Nothing in this article could in any way prejudice the right to 
self-determination, freedom and independence, as derived from the 
Charter, of peoples forcibly deprived of that right and referred to in 
the Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations, particularly peoples under colonial and 
racist régimes or other forms of alien domination; nor the right of these 
peoples to struggle to that end and to seek and receive support, in 
accordance with the principles of the Charter and in conformity with 
the above-mentioned Declaration. 


Explanations of the above provisions may be found in the commentaries 
contained in the report of the Commission to the General Assembly on the 
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work of its 40th session.* The following brief observations reflect the au- 
tho~’s personal views and do not touch upon many of the important aspects 
of these articles. ` 
Article 4 gave rise to controversy within the Commission. As is evident 
from its title and text, the article provides for enforcement of the code 
through national courts. While paragraph 3 preserves the possibility that an 
international court may be established,’ neither that paragraph nor any 
other provision indicates whether the jurisdiction of such a tribunal would 
take precedence over that of national courts or would simply coexist with it. 
Several members of the Commission expressed reservations about Article 
4 cn the ground that it failed to establish clear rules of jurisdiction and 
extradition. Indeed, the article appears to be based on the assumption that 
there would be universal jurisdiction over crimes under the code. Some 
menbers thought this assumption deserved more careful consideration and 
pointed out that the whole area of jurisdiction would have to be reexamined 
in light of each individual crime that is eventually included in the code. The 
coramentary does state that the formulation of more specific rules to imple- 
ment the general principles set forth in the article will be left until a later 
stage of the Commission’s work. However, some members of the Commis- 
sion did not find this statement to be sufficiently reassuring. In their view, 
the article itself should have contained general principles concerning juris- 
diczion and extradition or, at the very least, cross-references to provisions 
on those subjects to be included in a subsequent part of the code. 
Paragraph 2 of Article 4 was the result of a compromise between 
members who believed that preference should be given to the state where 
the crime was committed and those who favored a more flexible approach. 
Tre commentary to paragraph 2 admits that, in principle, a list of priorities 
should be established to deal with cases in which several requests for extra- 
dition are received. But the Commission was unable to do so at this stage of 
its work, both because of uncertainties about the role to be played by an 
international criminal court and because of controversy within the Com- 
mission over priorities among such factors as territoriality, the nationality of 
the victim, the “proper administration of justice” and the discretionary 
power of the state in whose territory the alleged offender is present. 
Article 7 deals with the principle non bis in idem (literally “not twice for the 
same”), often referred to in the common law world as the rule against 
double jeopardy. As is clear from the text of the article, it is easier to state 
the principle in shorthand than to determine just how far it should extend, 


* Report of the International Law Commission on the work of its fortieth session, 43 UN 
GAOR Supp. (No. 10), UN Doc. A/43/10 (1988) (unpublished as of this writing) [hereinafter 
Resort]. Draft articles quoted in this Note are taken from the draft report, UN Doc. 
A/GN.4/L.426/Add.1 (1988); their texts will not be changed. 

£ The Commission has twice asked the General Assembly whether its mandate to prepare the 
code includes the drafting of a statute of an international criminal court, but has to date 
received no definitive response. In the view of some members of the Commission, the Assem- 
bly's request that the ILC prepare the code is sufficient to give it discretion to decide whether 
such a statute should accompany the code, and a separate instruction concerning a court is not 
necessary. 
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particularly in the international context. Paragraph 1 was placed in brackets 
since it is not yet known whether an international criminal court will be 
proposed or established. There was some discussion of whether paragraph 1 
would apply to regional or other “international criminal courts.” It was 
generally agreed that such a court would have to be recognized by the 
international community of states and by the parties to the code so as to 
qualify under paragraph 1. 

Paragraphs 2 through 4 of Article 7 deal with the application of the non bis 
in idem rule in national courts. The rule stated in paragraph 2 is subject to 
the exceptions provided for in paragraphs 3 and 4. Whether and to what 
extent the rule should be subject to exceptions gave rise to a good deal of. 
controversy within the Commission. Thus, paragraphs 2 through 4 reflect a 
compromise. Paragraph 3 deals with individuals prosecuted under national 
law for murder but whose acts constitute genocide under the code. Such an 
individual could be prosecuted a “second” time, but for genocide rather 
than murder. Paragraph 4 is intended to protect against abuse of the rule. 
Specifically, the fear was expressed that a state could protect an individual 
by sentencing him to a penalty that was highly disproportionate to the 
gravity of the crime but, through operation of the rule in paragraph 2, 
would enable him to avoid harsher penalties in another state—in particular, 
the state in which the crime was committed or the one that was the main 
victim of the crime. It would be open to the latter states to institute further 
proceedings against the individual if, in their judgment, the first decision 
did not reflect a proper appraisal of the acts or of their seriousness. Some 
members were particularly doubtful about the soundness of this exception, 
in view of the fundamental nature of the non bis in idem rule.® 

The principle of nonretroactivity, embodied in Article 8, is an application 
of the maxim nullum crimen sine lege and is recognized in various interna- 
tional instruments.’ Paragraph 2 of Article 8 is presaged by the words 
“under this Code” in paragraph 1. Thus, for example, an individual who 
committed an act of genocide before the entry into force of the code could 
thereafter be convicted of that crime, but not “under [the] Code.” The 
conviction would have to rest on other bases of law, whether conventional 
or customary. Indeed, the commentary to the article observes that the 
Nuremberg Tribunal based its judgments upon general principles of law, 
which it found to have existed before the commission of the acts in ques- 
tion.® Still, one may ask whether paragraph 2 is really necessary. First, the 


5 See, eg, Art. 14, para. 7, International Covenant on Civil and Political Rights, GA Res. 
2200, 21 UN GAOR Supp. (No. 16) at 52, UN Doc. A/6316 (1966), which provides: “No one 
shall be liable to be tried or punished again for an offence for which he has already been finally 
convicted or acquitted in accordance with the law and penal procedure of each country.” 

* See, e.g., Universal Declaration of Human Rights, GA Res. 217A, UN Doc. A/810, at 71 
(1948) (Art. 11(2)); International Covenant on Civil and Political Rights, supra note 6 (Art. 
15(1)); and European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Nov. 4, 1950, 213 UNTS 221 (Art. 7(1)) [hereinafter European Convention}. 

8 Cf. European Convention, supra note 7, Art. 7(2), which provides: “This Article shall not 
prejudice the trial and punishment of any person for any act or omission which, at the time 
when it was committed, was criminal according to the general principles of law recognised by 
civilised nations.” 
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way that paragraph 1 is formulated seems to render paragraph 2 redundant. 
And second, as formulated, paragraph 2 almost seems to encourage the 
k:nds of prosecutions it envisages, despite the wide-ranging criticisms of 
Nuremberg in this connection, as well as the fact that one of the chief 
purposes of the code is to increase legal certainty. 

Article 10 was formulated on the basis of Article 86, paragraph 2 of 
Additional Protocol I to the 1949 Geneva Conventions on the law of war.° 
The article sets forth a rule that was recognized in a number of post-World 
War II decisions.'° The expression “all feasible measures within their 
power” was understood to mean that for superiors to incur responsibility, 
they must have had both the legal competence and the actual opportunity to 
take measures to prevent the crime. 

Precedents for Article 11 may be found in the charters of the interna- 
tional military tribunals established after the Second World War,"! as well as 
in two instruments previously prepared by the Commission: the Principles 
cf International Law Recognized in the Charter of the Nuremberg Tri- 
Eunal and in the Judgment of the Tribunal, adopted in 1950 (Principle 
HI);!? and the Draft Code of Offences against the Peace and Security of 
Mankind, adopted in 1954 (Article 3).'* The intent of this provision is to 
preclude individuals accused of committing a crime under the code from 
invoking their official position as a circumstance absolving them from re- 
sponsibility or conferring immunity, even if it is claimed that the acts in 
cuestion were performed in the exercise of their official functions. This 
article, like the others, was originally drafted in French. In this author’s 
view, the English rendering is not felicitous. However, there will be an 
opportunity to rectify this deficiency at a later stage. 

Chapter II of the code contains the list of acts constituting crimes against 
the peace and security of mankind. Deciding which acts to include and how 
they should be described is undoubtedly the most difficult and controversial 
phase of the Commission’s work on the code. As envisioned by the special 
rapporteur, chapter II will consist of three main parts: Part I, Crimes against 
peace; Part II, War crimes; and Part II, Crimes against humanity. 

Part I begins with the most basic and serious crime against peace, that of 
aggression. The lack of a generally accepted definition of aggression was the 
reason given by the General Assembly in 1954 for postponing further con- 


? Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts, opened for signature Dec. 12, 1977, 
INTERNATIONAL COMMITTEE OF THE RED CROSS, PROTOCOLS ADDITIONAL TO THE GENEVA 
CONVENTIONS OF 12 AuGusT 1949, at 3 (1977). 

10 See, e.g., In re Yamashita, 327 U.S. 1, 14-15 (1946); and decisions of the Tokyo Tribunal, 
15 Law REPORTS OF TRIALS OF WAR CRIMINALS 73 (1947-49); and 11 TRIALS OF WAR 
CRIMINALS, Case No. 7, at 1303 (1948). 

" See Charter of the Nuremberg International Military Tribunal, Art. 7, Agreement for the 
Prosecution and Punishment of the Major War Criminals of the European Axis, signed Aug. 8, 
1945, 59 Stat. 1544, 82 UNTS 279; and Charter of the International Military Tribunal for the 
Far East, Jan. 19, 1946, amended Apr. 26, 1946, TIAS No. 1589, Art. 6. 

12 [1950] 2 Y.B. INT’L L. Comm'n, pt. 2 at 374, UN Doc. A/CN.4/SER.A/1950/Add.1. 

13 UN Doc. A/CN.4/85 (1954), 9 UN GAOR Supp. (No: 9) at 9, UN Doc. A/2693 (1954), 
-eprinted in [1954] 2 Y.B. INT’L L. ComM’n 112, UN Doc. A/CN.4/SER.A/1954/Add.1. 
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sideration of the draft code at that time.'* The adoption by the Assembly in 
1974 of Resolution 3314 (XXIX) on the Definition of Aggression’® cleared 
the way for further work on the code. Yet there is not a single reference to 
the resolution in the text of draft Article 12. This omission may seem all the 
more remarkable in light of the fact that Article 12 substantially reproduces 
the text of the resolution. As the commentary explains, however, certain 
members pointed to the very different functions of the Security Council, to 
which the resolution is addressed, and a court, to which the code is ad- 
dressed, and concluded that it would be inappropriate for a penal code to 
refer to an instrument intended to serve as a guide for a political organ. 
There were two schools of thought on this question within the Commission. 

One school believed that the respective functions of the judge and the 
Security Council were separate and independent, which led to two impor- 
tant conclusions: First, the judge should not be limited to the list of acts in 
the definition, but should remain free to characterize other acts as consti- 
tuting aggression by virtue of the general definition contained in paragraph 
2 of Article 12. And second, the judge should not be bound by any decision 
of the Security Council determining that an act of aggression had or had not 
been committed. Otherwise, work on the code would be pointless. The 
other school of thought held that the list of acts is exhaustive, and that the 
judge should be bound by any decision of the Security Council concerning 
aggression. The judge would be so bound, in their view, since decisions of 
the Security Council under chapter VII of the Charter are binding on all 
member states and a fortiori on their courts. The members adhering to this 
school believed that the entire definition contained in the resolution should 
be reproduced in the code. 

The text of draft Article 12 reflects an attempt to reach a compromise 
between these two positions. It does not contain the entire definition and 
leaves some questions in abeyance, as indicated by the brackets in para- 
graphs 4 and 5. The question of the relationship between an international 
criminal court and the Security Council was also left open, as indicated by 
the fact that paragraph 5 refers only to national courts. 


Non-navigational Uses of International Watercourses 


At its 39th session, the Commission provisionally adopted six articles on 
watercourses:!® Articles 2-5 are contained in Part I, Introduction;)? and 
Articles 6 and 7 form a portion of Part II, General Principles. The 14 


14 See the Note on the Commission's 35th session in 1983, 78 AJIL 457, 472-73 (1984). 

© GA Res. 3314, 29 UN GAOR Supp. (No. 31) at 142, UN Doc. A/9631 (1974). 

16 For the text of these articles, see the Note on the Commission’s 39th session, supra note 1, 
at 148-50. 

17 At its 39th session, the Commission agreed to leave aside for the time being the question of 
Article 1, Use of Terms, and that of the use of the term “system,” and to continue its work on 
the basis of the provisional working hypothesis accepted by the Commission at its 32d (1980) 
session. See the Note on the Commission’s 35th session, supra note 14, at 476. The word 
“system” therefore appears in brackets throughout the text. 
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articles provisionally adopted by the Commission at its 40th session consti- 
tute the remainder of part II (Articles 6-10), and the entirety of Part II, 
Planned Measures (Articles 11-21). The articles adopted in 1988 provide as 
follows: 


Article 8 
Obligation not to cause appreciable harm 


Watercourse States shall utilize an international watercourse [system] 
in such a way as not to cause appreciable harm to other watercourse 
States. 


% Article 9 
General obligation to co-operate 


Watercourse States shall co-operate on the basis of sovereign equal- 
ity, territorial integrity and mutual benefit in order to attain optimum 
utilization and adequate protection of an international watercourse 
[system]. 


Article 10 
Regular exchange of data and information 


1. Pursuant to article 9, watercourse States shall on a regular basis 
exchange reasonably available data and information on the condition of 
the watercourse [system], in particular that of a hydrological, meteoro- 
logical, hydrogeological and ecological nature, as well as related fore- 
casts. 


2. If a watercourse State is requested by another watercourse State 
to provide data or information that is not reasonably available it shall 
employ its best efforts to comply with the request but may condition its 
compliance upon payment by the requesting State of the reasonable 
costs of collecting and, where appropriate, processing such data or 
information. 


3. Watercourse States shall employ their best efforts to collect and, 
where appropriate, to process data and information in a manner which 
facilitates its utilization by the other watercourse States to which it is 
communicated. 


The articles constituting Part III, Planned measures, read as follows: 
Article 1] 
Information concerning planned measures 


Watercourse States shall exchange information and consult each 
other on the possible effects of planned measures on the condition of 
the watercourse [system]. 


Article 12 
Notification concerning planned measures with possible adverse effects 


Before a watercourse State implements or permits the implementa- 
tion of planned measures which may have an appreciable adverse effect 
upon other watercourse States, it shall provide those States with timely 
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notification thereof. Such notification shall be accompanied by avail- 
able technical data and information in order to enable the notified | 
States to evaluate the possible effects of the planned measures. i 


Article 13 
Period for reply to notification 


Unless otherwise agreed, a watercourse State providing a notification 
under article 12 shall allow the notified States a period of six months 
within which to study and evaluate the possible effects of the planned 
measures and to communicate their findings to it. 


Article 14 , 
Obligations of the notifying State during the period for reply 


During the pared referred to in article 13 the notifying State shall 
co-operate with the notified States by saan them, on request, with 
any additional data and information that is available and necessary for 
an accurate evaluation, and shall not implement, or permit the imple- 
mentation of, the planned measures without the consent of the notified 
States. 


Article 15 
Reply to notification 


1. The notified States shall communicate their findings to the noti- 
fying State as early as possible. 


2. Ifa notified State finds that implementation of the planned mea- 
sures would be inconsistent with the provisions of articles 6 or 8, it shall 
provide the notifying State within the period referred to in article 13 _ 
with a documented explanation setting forth the reasons for such 
finding. 


Article 16 
Absence of reply to notification 


If, within the period referred to in article 13, the notifying State 
receives no communication under paragraph 2 of article 15, it may, 
subject to its obligations under articles 6 and 8, proceed with the im- 
plementation of the planned measures, in accordance with the notifica- 
tion and any other data and information provided to the notified States. 


Article 17 
Consultations and negotiations concerning planned measures 


1. If a communication is made under paragraph 2 of article 15, the 
notifying State and the State making the communication shall enter 
into consultations and negotiations with a view to arriving at an equita- 

- ble resolution of the situation. 


-2. The consultations and negotiations provided for in paragraph 1 
shall be conducted on the basis that each State must in good faith pay 
reasonable regard to the rights and legitimate interests of the other 
State. 
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3. During the course of the consultations and negotiations, the noti- 
fying State shall, if so requested by the notified State at the time of 
making the communication under paragraph 2 of article 15, refrain 
from implementing or permitting the implementation of the planned 
measures for a period not exceeding six months. 


Article 18 
Procedures in the absence of notification 


1. If a watercourse State has serious reason to believe that another 
watercourse State is planning measures that may have an appreciable 
adverse effect upon it, the former State may request the latter to apply 
the provisions of article 12. The request shall be accompanied by a 
documented explanation setting forth the reasons for such belief. 


2. In the event that the State planning the measures nevertheless 
finds that it is not under an obligation to provide a notification under 
article 12, it shall so inform the other State, providing a documented 
explanation setting forth the reasons for such finding. If this finding 
does not satisfy the other State, the States concerned shall, at the re- 
quest of that other State, promptly enter into consultations and negotia- 
tions in the manner indicated in paragraphs 1 and 2 of article 17. 


3. During the course of the consultations and negotiations, the State 
planning the measures shall, if so requested by the other State at the 
time it requests the initiation of consultations and negotiations, refrain 
from implementing or permitting the implementation of those mea- 
sures for a period not exceeding six months. 


Article 19 
Urgent implementation of planned measures 


1. In the event that the implementation of planned measures is of 
the utmost urgency in order to protect public health, public safety or 
other equally important interests, the State planning the measures may, 
subject to articles 6 and 8, immediately proceed to implementa- 
tion, ene the provisions of article 14 and paragraph 3 of 
article 17. 


2. In such cases, a formal declaration of the urgency of the measures 
shall be communicated to the other watercourse States referred to in 
article 12 together with the relevant data and information. 


3. The State planning the measures shall, at the request of the other 
States, poe enter into consultations and negotiations with them in 
the manner indicated in paragraphs 1 and 2 of article 17. 


Article 20 
Data and information vital to national defence or security 


Nothing contained in articles 10 to 19 shall oblige a watercourse 
State to provide data or information vital to its national defence or 
security. Nevertheless, that State shall co-operate in good faith with the 
other watercourse States with a view to providing as much information 
as possible under the circumstances. 
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Article 21 


Indirect procedures 


In cases where there are serious obstacles to direct contacts between 
watercourse States, the States concerned shall proceed to any exchange 
of data and information, notification, communication, consultations 
and negotiations provided for in articles 10 to 20 through any indirect 
procedure accepted by them. 


Detailed explanations of these provisions, together with indications of 
illustrative supporting authorities, may be found in the commentaries to the 
articles in the Commission’s report to the General Assembly.'® As with the 
draft code, the following observations reflect the author’s personal views 
and do not purport to cover all important aspects of these articles. 

Article 8 is one of the two most fundamental provisions of the draft, the 
other being Article 6 on equitable and reasonable utilization. Article 8 is a 
specific application of the principle of the harmless use of territory, ex- 
pressed in the maxim sic utere tuo ut alienum non laedas, itself a reflection of 
the sovereign equality of states. While the applicability of this general princi- 
ple to international watercourses was not seriously disputed within the 
Commission, efforts to arrive at a generally acceptable formulation of the 
article revealed several points on which there were differences of views. The 
first of these was the relationship between Articles 6 and 8—i.e., whether a 
use that would otherwise be wrongful under Article 8 could be justified on 
the ground that it was “equitable” under Article 6. This question was 
answered in the negative. The Commission took the view that Articles 6 and 
8 should be considered to be complementary but that, prima facie at least, a 
use that caused appreciable harm would not be equitable. At the same time, 
the Commission recognized that the achievement of an equitable allocation 
of the uses and benefits of an international watercourse will, in some cases, 
necessitate the toleration by watercourse states of a measure of harm. In 
these cases, the necessary accommodations are to be arrived at through 
specific agreements. 

A second issue raised by Article 8 was whether states would be strictly 
liable for its violation, or liable only on the basis of fault. Most members of 
the Commission appeared to accept that violation of Article 8 would engage 
the international responsibility of the state in question—i.e., that such a 
violation would constitute an “internationally wrongful act,” as that expres- 
sion is defined and elaborated upon in the Commission’s draft on the law of 
state responsibility.’ The view was expressed, however, that a watercourse 
state could be strictly liable for violating the article. The Commission’s 
commentary is silent on this point, chiefly because of what seemed to be tacit 
agreement that problems relating to the standard of liability should be 
resolved in connection with the Commission’s work on other topics, notably 
state responsibility and, in particular, international liability for the injurious 


18 See Report, supra note 4. 
19 See, e.g., Report of the International Law Commission on the work of its twenty-fifth 
session, 28 UN GAOR Supp. (No. 10) at 3, 17-23, UN Doc. A/9010/Rev.1 (1974). 
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consequences of nonprohibited acts. This same issue may well arise in rela- 
tion to a later article on the obligation of watercourse states not to cause 
appreciable pollution harm. 

A third and final issue raised by Article 8 concerned the adjective “‘ap- 
preciable.”” While this term (or its equivalent in other languages) is em- 
ployed in numerous agreements, some members of the Commission—for 
different reasons—regarded it as being inappropriate for use in Article 8. 
The appropriate qualifier was “substantial” according to some members, 
but others held that the term “harm” should not be qualified at all. How- 
ever, the Commission had employed “appreciable” as a criterion in Articles 
4 and 5, and most members accepted that some qualification of “harm” was 
necessary so that minor or insignificant harm would not fall under Article 8. 

Articles 9 and 10 were not controversial and call for no particular com- 
ment. While Article 10 concerns the regular exchange of data and infor- 
mation, an ongoing process, the articles in part II deal with the provision of 
information regarding measures planned by a watercourse state. Unlike the 
remaining provisions in part III, Article 11 requires consultation and the 
exchange of information about both positive and negative potential effects 
of planned measures. Article 12 introduces a set of articles containing pro- 
cedural rules applicable when a state is planning measures that may have an 
appreciable adverse effect upon other watercourse states. The intent of 
these articles is to assist states in maintaining an equitable balance between 
their respective uses of a watercourse and thus to help avoid disputes con- 
cerning new uses (or changes in existing ones). 

The procedures contained in Articles 12 to 20 function essentially in the 
following way: A state planning measures that, in its judgment, may have an 
appreciable adverse effect upon other watercourse states is to provide those 
states with timely notification of its plans. Unless otherwise agreed, a noti- 
fied state has 6 months within which to evaluate the possible effects of the 
planned measures and to communicate its findings to the notifying state. 
During this period, the notifying state may not proceed to implement its 
plans without the consent of the notified state. If the notified state finds that 
implementation of the planned measures would result in a violation of 
Articles 6 (equitable utilization) or 8 (no appreciable harm), the states con- 
cerned must enter into consultations and negotiations with a view to resolv- 
ing the situation equitably. At the request of the notified state, the imple- 
mentation of the project must be suspended for an additional 6 months to 
permit meaningful discussions. If the notifying state receives no “negative” 
reply within the initial 6-month period, it may proceed with its plans. A state 
that learns of another state’s plans but receives no such notification may set 
in motion the foregoing procedures by requesting the latter state to apply 
the provisions of Article 12—1i.e., to determine whether the measures may 
have an appreciable adverse effect upon other watercourse states. If the 
determination is negative but is not accepted by the other state, the states 
are to enter into consultations and negotiations and, at the request of the 
potentially affected state, implementation of the plans is to be suspended for 
6 months. 
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Articles 19 and 20 contain special provisions on the urgent implementa- 
tion of planned measures and sensitive information, respectively. It bears 
emphasizing that Article 19 deals with those extraordinary instances in 
which measures have been planned but their implementation is urgently 
required. The article thus does not deal with emergency measures, which 
will be covered in a later part of the draft. Finally, Article 21 is addressed to 
those exceptional (but, unfortunately, not unheard-of) cases in which direct 
contacts cannot be established between the watercourse states concerned. It 
allows such states to fulfill their obligations under part III through such 
indirect contacts as have been accepted by them. 

These articles are noteworthy principally because they represent accept- 
ance by the Commission of the principles of prior notification, consultation 
and negotiation in relation to new uses, or “planned measures.” The pro- 
cedures they lay down are not perfect and cannot be said to reflect general 
international law in all of their details. Yet they are the result of long and 
careful efforts by the Commission to arrive at a set of rules that have a basis 
in state practice and that develop the law of international watercourses 
progressively by striking a fair balance between the interests and positions of 
states planning the measures and those potentially affected by them. 

In addition to its work on Articles 8-21, the Commission devoted a 
number of meetings to discussing the fourth report of the special rappor- 
teur, the present author. That report contains a draft article on the ex- 
change of data and information (which was adopted, with some modifica- 
tion, as Article 10), as well as three draft articles on the subtopic of environ- 
mental protection, pollution and related matters. Two of the three 
last-mentioned articles were referred to the Drafting Committee, which 
presumably will consider them at the Commission’s 1989 session. The third, 
concerning “pollution or environmental emergencies,” will be revised by 
the special rapporteur for inclusion in a general article on water-related 
incidents and emergencies. 

The progress made on this topic at the 1988 session should enable the 
Commission to meet its goal of completing the first reading of the articles on 
watercourses by the end of its current mandate (1991). 


The Diplomatic Courier and Bag 


As of the time that the Commission considered this topic, comments had 
been received from only 29 governments” on the complete set of draft 
articles adopted on first reading in 1986.”) Further complicating the task of 
the special rapporteur, Professor Alexander Yankov, was the fact that most 
of these comments were submitted after the deadline of January 1, 1988. 
The Commission nonetheless decided to begin the second reading of the 


20 The comments are contained in UN Doc. A/CN.4/409 and Corrs.1--2 and Adds.1-5 
(1988). 

2! For the text, see Report of the International Law Commission on the work of its thirty- 
eighth session, [1986] 2 Y.B. INT'L L. CoMM’N, pt. 2 at 24, UN Doc. A/CN.4/SER.A/1986/ 
Add.1 [hereinafter 1986 Report]. 
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draft articles, ori the basis of the special rapporteur’s eighth report. While 
the reasons for this decision are not articulated in the Commission’s report, 
they probably include the facts (1) that, in the special rapporteur’s judg- 
ment, comments had been received from a sufficiently representative sam- 
ple of governments to provide the Commission with a sound basis for the 
second reading; and (2) that the Commission had hoped to complete the 
second reading of these draft articles in 1988. As a result of the late receipt 
of comments, the latter goal will have to be moved back by at least a year. 
The 1988 report states that the Commission will “concentrate” on this topic 
in 1989, a decision that should permit the virtual completion of the second 
reading in that year. 

On the basis of suggestions made by governments in their comments, the 
special rapporteur proposed that several articles be revised, merged with 
other articles or deleted. While comments were made in the Commission on 
virtually every article, debate focused principally on the following provi- 
sions: Article 2, Scope of the present articles; Article 17, Inviolability of the 
temporary accommodation; Article 18, Immunity from jurisdiction; and 
Article 28, Protection of the diplomatic bag. 

The issue concerning Article 2 was whether international organizations 
and national liberation movements should be included within the scope of 
the articles. Some members favored extending their scope to include inter- 
national organizations of a universal character, within the meaning of the 
1975 Vienna Convention on the representation of states in their relations 
with such organizations.”? Other members pointed out that the status of the 
couriers and bags of such organizations is already regulated, principally by 
the Convention on Privileges and Immunities of the United Nations and 
that on the specialized agencies, as well as by many headquarters agree- 
ments. Most members felt that it would be inadvisable to include national 
liberation movements since extending the scope of the draft to cover such 
groups could seriously jeopardize its acceptability. It was also pointed out 
that those movements are essentially temporary in nature and would later 
be subsumed into state structures. 

Opinion on Article 17 was divided: while some members regarded the 
inviolability of the courier (under Article 16) as being dependent upon the 
inviolability of his accommodation, others considered the article as unneces- 
sary and unduly burdensome for transit and receiving states. Article 18 gave 
rise to some controversy, although most members seemed to support the 
concepts of absolute immunity of the courier from criminal jurisdiction, 
qualified (official acts) immunity from civil jurisdiction and immunity from 
most measures of execution in civil matters. Some members believed that 
the article goes too far and several proposed deleting it or parts of it. 


22 The 1975 Convention defines “international organizations of a universal character” in its 
Article 1 as “the United Nations, its specialized agencies, the International Atomic Energy 
Agency and any similar organization whose membership and responsibilities are on a world- 
wide scale.” Vienna Convention on the Representation of States in Their Relations with 
International Organizations of a Universal Character, opened for signature Mar. 14, 1975, UN 
Doc. A/CONF.67/16, reprinted in 69 AJIL 730 (1975). 
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By far the most important and controversial provision of the draft is 
Article 28. The main features of the article originally proposed by the 
special rapporteur were the concept of “inviolability” and a prohibition on 
examining the bag “directly or through electronic or other technical de- 
vices.” The notion of inviolability of the bag was criticized on the following 
grounds, inter alia: there is no precedent for it in existing conventions, its 
implications are uncertain and it could impede efforts to prevent abuse of 
the bag. Similar criticisms were directed at the prohibition of examination, 
which was further said to raise possible inconsistencies with Article 35, 
paragraph 3 of the 1963 Vienna Convention on Consular Relations.?* The 
latter provision allows authorities of the receiving state to request that the 
bag be opened in their presence by a representative of the sending state if 
they have serious reason to believe that the bag contains something other 
than official correspondence and documents or articles intended exclusively 
for official use. A variety of reformulations have been proposed by govern- 
ments and members of the Commission, some of which incorporate a provi- 
sion along the lines of Article 35(3) of the Vienna Convention. 

At the conclusion of the discussion the Commission decided to refer all 33 

` articles to the Drafting Committee, together with the proposals made by the 
special rapporteur and members of the Commission. The Drafting Com- 
mittee will probably devote a considerable amount of time to these articles 
at the next session, which will put the Commission in a good position to 
complete the second reading of the draft in 1989. The special rapporteur 
has recommended that the draft should ultimately become the basis of a 
convention—one that would be a distinct legal instrument rather than a 
protocol to an existing convention. Since the final versions of some of the 
articles (in particular, Article 28) may be inconsistent with the provisions of 
one or more existing conventions, assuring compatibility between the draft 
and those conventions may be a difficult task for the Commission. 


Jurisdictional Immunities of States and their Property 


This is the other topic that was completed by the Commission on first 
reading in 1986.?* Governments were invited to submit their comments on 
the draft articles by January 1, 1988—the same deadline as given for the 
courier and bag. By the time it took up jurisdictional immunities, the Com- 
mission had received replies from only 28 governments—virtually the same 
number as had made comments on the draft on the courier and bag—and 
most of these were submitted belatedly. The lateness and meager number of 
responses may have been due to the fact that states—many of which have 
small and already busy legal staffs—had to prepare and submit comments 
on what amount to two draft conventions by the same date. If the Commis- 
sion should again complete the first reading of drafts on two topics in the 


23 Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 UNTS 261. 
24 For the text, see the Commission’s 1986 Report, supra note 21, at 8. 
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same year (a possibility that is not entirely unlikely”), it may wish to consider 
giving governments more time for comment or deferring the transmittal of 
one of the drafts until sufficient time has been allowed for states to comment 
on the other. 

The new special rapporteur for jurisdictional immunities, Ambassador 
Motoo Ogiso, submitted a preliminary report analyzing the comments avail- 
able to him at the time—to wit, those of 25 governments—and proposed 
the reformulation of certain articles on the basis of those comments. Unfor- 
tunately, the Commission had time to hear only the introduction of the 
report; discussion of the report and the special rapporteur’s proposals was 
deferred until 1989. The Commission decided that it would “concentrate” 
on jurisdictional immunities in 1990, which presumably means that, after 
discussion of the preliminary report in 1989, sufficient time will be allocated 
to the Drafting Committee in 1990 for its consideration of the draft articles. 
It is thus possible that the Commission could complete the second reading of 
this topic in 1990. 


International Liability for Injurious Consequences Arising Out of Acts Not 
Prohibited by International Law 


As already noted, the Commission devoted substantial time to the consid- 
eration of this topic. The basis of discussion was the fourth report of the 
special rapporteur, Ambassador Julio Barboza, which contained ten draft 
articles arranged in two chapters.”° In addition to the usual provisions on 
scope (Article 1) and use of terms (Article 2), Chapter I, General Provisions, 
contains articles on “Attribution” (Article 3), “Relationship between the 
present articles and other international agreements” (Article 4) and “Ab- 
sence of effect upon other rules of international law” (Article 5). The five 
articles contained in Chapter II, Principles, are entitled “Freedom of action 
and the limits thereto” (Article 6), “Co-operation” (Article 7), ‘‘Participa- 
tion” (Article 8), “Prevention” (Article 9) and “Reparation” (Article 10). 

After discussing the report, the Commission decided to refer the ten 
articles to the Drafting Committee. This action represents a major step 
forward in the work on this topic, which the Commission first included in its 
program of work in 1978. The Commission has been endeavoring ever 
since to come to at least a general understanding as to its scope. While it can 
by no means be said that such an understanding has now been reached, most 
possibilities have been thoroughly ventilated and the time seems to have 
come to get down to the business of focusing upon concrete proposals. This 
the Commission will be forced to do now that articles have been referred to 
the Drafting Committee. 


25 The Commission’s report reiterates intentions expressed in 1987 concerning work on the 
draft code and international watercourses, namely, that it would endeavor to complete the first 
reading of both drafts by 1991. 

?6 These proposed articles are set forth in chapter II of the Commission’s Report, supra 
note 4. 
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During the Commission’s discussion of the fourth report, a basic division 
emerged between those members who believed that the topic should be 
confined to activities that create a risk of transboundary harm and those 
who thought it should cover the entire field of international liability for 
transboundary harm. While the former would base the topic upon risk, the 
latter focused upon harm and believed that risk should not play such a 
predominant role. The distinction has important implications for the extent 
to which the draft emphasizes prevention over reparation, anticipatory pro- 
cedures of notice and consultation over post hoc obligations of com- 
pensation. 


State Responsibility 


As with jurisdictional immunities, the Commission had time only to hear 
the new special rapporteur, Professor Gaetano Arangio-Ruiz, introduce his 
preliminary report. Its discussion was deferred until the next session. The 
preliminary report indicated the approach the new special rapporteur in- 
tends to take to the remaining aspects of the topic. First, he reexamined 
Articles 6 and 7 of part II, which are currently before the Drafting Com- 
mittee. Second, he proposed to deal separately with the legal consequences 
of international “‘delicts” and “crimes.” Third, the chapters dealing with 
delicts and crimes would treat both “substantive” (e.g., cessation and var- 
ious forms of reparation) and “procedural” (e.g., the right of the injured 
state to take measures designed to secure cessation or reparation) conse- 
quences of those two kinds of internationally wrongful acts. Finally, any 
rules on dispute settlement dealt with in part III of the draft would be 
separate from those on the conditions an injured state must fulfill before 
resorting to countermeasures. The latter would form an integral part of 
part II (on the consequences of an internationally wrongful act), and part ITI 
would cover only dispute settlement. These fresh ideas should provoke an 
interesting debate at the next session and may help the Commission to speed 
up its work on state responsibility. 


Program, Procedures and Working Methods 


The Commission again devoted a considerable amount of time to discuss- 
ing its program and methods of work. Many new ideas were presented and 
practices of long standing examined. Discussions, mostly off the record, 
were frank and constructive, covering such topics as planning, the future 
program of work, methods of work, the duration of the session and docu- 
mentation. Not surprisingly, perhaps, there is a degree of resistance to 
change in the Commission, as in most institutions. Moreover, the current 
financial crisis of the United Nations forecloses many options. But Commis- 
sion members are certainly aware of the need to streamline the Commis- 
sion’s working methods and are determined to take positive steps to that 
end. Some of the steps already taken, modest though they may be, are 
outlined in the Commission’s 1988 report. 
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If the Commission is able to meet its goals of completing the second 
reading of two drafts by 1989 and 1990, respectively, and the first reading 
of two other drafts by 1991, some pressure to add new topics to its agenda 
may be expected. In its report, the Commission records its conviction that 
shortening its agenda would be conducive to increased productivity—sug- 
gesting that the Commission, at least, would prefer not to add a new topic to 
its agenda each time it completes work on one. Nonetheless, the Commis- 
sion decided that at its next session it will establish a small working group to 
be entrusted with proposing topics for inclusion in the long-term program 
of work. It is envisioned that the working group will meet during the 1989 
and 1990 sessions and that the topics it identifies will be considered for 
inclusion in the Commission’s active agenda at some appropriate time in the 
future. 


STEPHEN C. MCCAFFREY* 


* Member, United Nations International Law Commission; Professor of Law, University of 
the Pacific, McGeorge School of Law. 
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Recueil des Cours de l’Académie de Droit International de La Haye, 1984. 5 vols. 
(Vols. 184, 185, 186, 187 and 188 of the collection.) The Hague, 
Boston, London; Dordrecht, Boston, Lancaster: Martinus Nijhoff Pub- 
lishers. Vol. I, 1985: pp. 375; vol. II, 1985: pp. 380; vol. III, 1985: pp. 
397; vol. IV, 1985: pp. 389; vol. V, 1986: pp. 417. 


Three courses were offered in 1984 dealing with state responsibility: 
Responsibility and Damages Caused: Relationship between Responsibility and Dam- 
ages, by Bernhard Graefrath (GDR Academy of Sciences, East Berlin); Le fait 
générateur de la responsabilité internationale des Etats, by P.-M. Dupuy (Paris 
II); and a third, by Luigi Condorelli, not yet published as this review is 
written. 

Graefrath seems to regard the law of state responsibility as originally an 
imposition by strong states on weak states to justify economic oppression. In 
his view, it has changed; property rights are no longer protected because 
socialist and nonaligned countries have rejected what he calls the “civil law” 
approach to international responsibility. International responsibility today 
comes primarily out of transactions on the governmental level, not only 
engaging responsibilities of states directly affected by the violation of inter- 
national commitments, but also involving a category of obligations erga 
omnes “with a ius cogens character that every State has towards every other 
State, representing the core of present general international law” (vol. 185, 
p. 30). From this point of view, injury to a particular state is not a necessary 
underpinning to the presentation of a claim or the taking of other action to 
“sariction” the offender; jus standi is not an issue. The cases in which the ICJ 
has held that it was an issue are simply ignored or, with regard to the 1966 
South West Africa case, in which the ICJ denied the standing of Ethiopia and 
Liberia to present the case, asserted to have been wrongly decided (p. 75). If | 
“damage” need not be shown, then “damages” need not be sought. 

The appropriate legal responses to a taking of property in violation of 
what Graefrath believes to be the current rules of the international legal 
order include “ ‘counter-measures’. . . for enforcement and safeguard of 
an international obligation. . . , the non-recognition of a situation result- 
ing from the breach, the unilateral termination of the relationship, the 
non-fulfilment or suspension of reciprocal obligations, non-violent reprisals, 
measures of self-help, measures of self-defence” (p. 65). None of this is to 
deny that in appropriate cases pecuniary compensation might be the correct 
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award, but not for purposes of punishment as implied in the Chorzów Factory 
case, only for purposes of reparation, as stated by Umpire Parker in the 
Lusitania arbitration (pp. 100-01). He ends with a section affirming a need 
to find “fault,” denying in principle that strict liability can be regarded in 
any case as compelled by general international law. However, with regard to 
environmental injury, international responsibility is engaged prior to a 
showing of injury. Whether this approach would help the Soviet Union 
avoid legal liability for the injuries done to persons in other states by the 
Chernobyl disaster, I leave to others to decide. 

Dupuy takes a very different position. He begins his course by summariz- 
ing some historical jurisprudence to conclude that the “naturalist” emphasis 
on “fault” is not universally accepted, nor is the positivist emphasis on 
compensation regardless of fault. Since he also mentions the Chorzów Factory 
case and the Lusitania arbitration as inconsistent with each other regarding 
exemplary damages, it is perhaps worth wondering why neither of the two 
authors addressing the point noted that Chorzów Factory concerned property 
rights superseded by the law of a territorial sovereign in violation of a treaty, 
and the damages did not extend to the exemplary or punitive but only toa 
point on a spectrum already declared to be limited in principle to compen- 
sation, “‘restitutio in integrum.” The Lusitania claims involved the measure of 
damage for loss of life, which, to some naturalist jurists, is immeasurable, 
and “‘fault’’ had been acknowledged by Germany in 1916 for political rea- 
sons; punitive damages would therefore have appeared unnecessary and 
morally dubious, as well as incalculable. The two cases not only are consis- 
tent, but both support the positivist orientation. There is much more to be 
said about this confusion in current writings, but not in a review. 

As seen by Dupuy, the primary question does not relate to measure of 
damages; it relates to the propriety, the “‘licéité,” of the act giving rise to the 
claim for compensation (or reparation). Dupuy draws a distinction between 
““llic&té”’ and “illégalité” on the basis of “intention,” apparently relegating 
the notion of “‘illicéité”’ to the moral or natural law sphere (vol. 188, p. 35); it 
is perhaps better translated as “improper” than as “illegal” or “immoral.” 
Under positivist practice, the question turns out to become one less of 
“fault” than of “causality.” But that leaves the basic question of intention 
unanswered and reduces the issue to one of positive law again without giving 
a basis for determining which damage caused by a state gives rise to legal 
obligations to compensate and which does not. The analysis is continued 
with great insight and scholarly precision, the bulk of it being a description 
and critical analysis of the work of the International Law Commission’s_ 
1979 draft articles on state responsibility.’ The course is difficult to follow 
without a copy of the ILC’s draft, but worth the effort. Dupuy seems to 
support the distinction argued successfully in the ILC by Judge Ago be- 
tween international delicts and crimes, culminating in Article 19, which sets 


118 ILM 1568 (1979). 
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ican approach if adopted reciprocally by others. The closest he comes is ina 
later passage, where there is a quick reference to “comity” as ‘‘only another 
word for international law” (vol. 186, p. 87). 

As for “enforcement jurisdiction,” the same tendency to mere assertion 
and anecdotal evidence obscures the probably valid point that territoriality 
is still the fundamental rule of enforcement jurisdiction. Attempts by for- 
eign sovereigns to enforce their public laws without the cooperation of the 
territorial sovereign are inconsistent with other aspects of the international 
legal order and are bound either to fail or to create complications far more 
significant than any single tax collection or service of process. In this regard, 
Mann seems to consider even the bringing of suit in a local court to enforce 
the foreign public law to be a type of extension of the foreign enforcement 
jurisdiction-—a classification that seems unlikely to be accepted generally 
and might be inconsistent with his view that adjudicatory jurisdiction is a 
part of prescriptive, not enforcement, jurisdiction. Presumably, he con- 
siders common law adjudication as a sort of legislation by judges; a defensi- 
ble position, but not made explicit. 

In an epilogue, Mann excuses what might be considered his diatribe 
against exorbitant American claims to prescriptive and enforcement juris- 
diction, on the basis of the needs of states to respect each other’s funda- 
mental territorial authority. He proposes a rule of reciprocity under which a 
forum should deny itself jurisdiction in any case in which a claimant basing 
its right on the law of another state making the same claim would be refused 
enforcement in that forum. He thus supports, regretfully, the blocking and 
other defensive statutes adopted by several countries in reaction to the 
American assertions. I must confess to considerable sympathy with Mann’s 
conclusions, and regret that they are not better argued. 

Quite different in its approach to jurisdictional questions is the compact 
and very illuminating course by Christian Dominicé (Institut universitaire 
de hautes études internationales, Geneva), L’immunité de juridiction et 
d’exécution des organisations internationales. Differentiating among universal, 
functional, regional and other international organizations, and pointing dut 
that in detail the immunities of each are determined on the basis of particu- 
lar factors too varied to be easily generalized, Dominicé finds it possible to 
adopt both a naturalist stance supporting nearly full immunities in principle, 
and a positivist stance showing the role of national discretion to be dominant 
in all, or nearly all, cases. Four characteristics define ‘‘international organi- 
zation” for this purpose: (1) the membership is by “states”; (2) the found- 
ing document is a treaty or possibly the legal act of another organization 
(Dominicé notes that this last is controversial); (3) the organization has 
specific goals; and (4) it has organs through which its organizational will is 
expressed, even if only in the form of “recommendations.” To all such 
organizations three legal capacities attach: (1) to conclude treaties; (2) to 
conduct diplomatic correspondence; and (3) to present and receive claims 
resting on their rights under international law. In his opinion, these capaci- 
ties do not derive from the basic agreement creating the organization or the 
will of its members, but from general international law (vol. 187, p. 164). 
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Thus, all treaties, agreements and national legislation purporting to ac- 
cord any of those rights, including legal personality under the law of the 
state passing the legislation or entering into the treaty with the organization, 
are declaratory, not constitutive, of those rights. Since this model applies 
only to the capacities of the organization, not to its rights as such, applica- 
tion of the U.S. Foreign Sovereign Immunities Act of 1976 to organizations 
such as the World Bank does not violate American legal obligations under 
general international law unless it violates the status and immunities terms 
of the Bretton Woods Agreement, to which the United States is, of course, a 
party. But if reference to the positive documents by which members accord 
status and immunities to international organizations is the basis for those 
immunities, as Dominicé implies, then they can just as well be considered 
constitutive as declaratory. The key to the utility of the model by the normal 
philosophical principles of Occam’s razor seems to be how nonparties to the 
charters and headquarters agreements of international organizations view 
them. And in that regard, the course seems unclear. Dominicé sees an 
imbalance between assertions of immunity and assertions of the capacity to 
bring suit in third countries (p. 180). But the bringing of suit could be 
regarded as a waiver of immunity, as in classical theories of sovereign immu- 
nity applied to states. If that were so, there would be no imbalance, only a 
consistent system working to the benefit of organizations. In sum, the theo- 
retical basis for urging that juridical immunities benefit international or- 
ganizations seems thought-provoking but not definitive. 

As to practical matters, Dominicé points out that the problems of theory 
need not be solved for real life to continue. There is no doubt that many 
international organizations are denied immunity from many sorts of suit in 
many municipal jurisdictions and that arbitration clauses and similar con- 
tractual arrangements to avoid such suits are common and legallv effective 
(pp. 199-200). In some cases it may be desirable to waive immunity rather 
than have a municipal tribunal render an adverse decision on the immunity 
issue, particularly if the municipal system is fair and reliable and the judge 
well able to determine the merits of the dispute (p. 203). Dominicé finds that 
all cases of execution under municipal law flow from treaties submitting the 
organization to such execution, the basic rule favoring immunity from exe- 
cution admitting of even fewer exceptions than his hypothesized basic rule 
favoring immunity from adjudicatory jurisdiction. Indeed, the almost rou- 
tine acknowledgment of international organizations’ immunity frem execu- 
tion, if true, would seem the simplest basis for asserting immunity from 
adjudicatory jurisdiction as well, both being aspects of enforcement jurisdic- 
tion. But the argument is not made. A simple and compressed summary of 
the conclusions of Dominicé’s more elaborate analysis concludes the course. 
It is a model of clarity. 

Two courses deal with rather technical aspects of international organiza- 
tion. F. H. Paolillo (United Nations) lectured on The Institutional Arrange- 
ments for the International Sea-Bed and their Impact on the Evolution of Interna- 
tional Organizations, and Victor Umbricht (Swiss Bar; mediator, East African 
Community) on Principles of International Mediation. The Case of the East Afri- 
can Community. Both courses seem more descriptive than analytical and 
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more particular than general, but might be useful to those studying the 
crganizations involved and other organizations with analogous problems. 

José Sette-Camara (judge, ICJ) lectured on Pollution of International Rwers. 
His general approach emphasizes national sovereignty; indeed, he seems to 
zdopt the Harmon Doctrine as the basic rule of public international law and 
views as abortive the International Law Association’s 1966 Helsinki Rules 
setting out a transnational “river basin” approach. This view is supported by 
what he considers the ILC’s rejection of the Helsinki approach proposed by 
Ambassador Kearney, Judge Schwebel and Judge Evensen as successive 
rapporteurs to the ILC: “Eventually the work of the successive Special 
Rapporteurs had to yield to the criticism of governments and the academic 
solutions given by the Helsinki Rules had to gradually give ground to an 
objective and realistic treatment of the problems of international rivers” 
‘vol. 186, pp. 137-38). This leads Sette-Camara to an examination of treaty 
terms relating to water uses and ultimately to the conclusion that the public 
international law relating to river pollution is a part of the general set of 
rules relating to state responsibility whose starting point is the ancient 
Roman law principle sic utere tuo ut alienum non laedas. Proceeding to put 
substance into the principle, Sette-Camara discusses a number of docu- 
ments, cases and learned writings, including the Helsinki Rules, the 1972 
Stockholm Declaration, the Lake Lanoux arbitration and the Hague lectures 
of Professor Richard B. Bilder. He concludes that there is a consensus that 
something called pollution should be controlled, but that grand assertions 
about acta popularis do not provide an effective enforcement mechanism; 
that the protection of the environment, as a “human right” and a limitation 
on national discretion to exploit natural resources, may exist as a general 
principle, but that, absent machinery for enforcement, it is meaningless in 
law. Statements of principle produced by the most prestigious organiza- 
tions, like the OECD’s “polluter pays” recommendation of 1974, are not 
accepted as “law” even within the originating institution and have varying 
degrees of moral and political, but not legal, weight outside. Sette-Camara 
concludes by affirming national discretion and casting doubt on the gloomy 
forecasts of the 1982 Global 2000 Report to the President of the United States. He 
argues that when the practical need becomes clear, statesmen do in fact 
adjust their policies in reasonable ways without acknowledging that some 
law outside their national discretion requires them to do so. Moreover, the 
fundamental rule of the Westphalian system is positivist, and positivism does 
not mean that statesmen will behave foolishly. His presentation seems over- 
whelmingly convincing, particularly as it differentiates “law” from morality 
and politics and avers that statesmen are moved by all three. 

Manuel Adolfo Vieira (Uruguay; Inter-American Juridical Committee) 
lectured on L’évolution récente de l’extradition dans le continent américain. Un- 
fortunately, and despite many citations to historical relationships and cur- 
rent treaties, it seems very superficial even as an introductory course. For 
example, in discussing the succession of states to treaties of extradition, 
Vieira not only does not mention In re Westerling? or any other major case, 


3 17 ILR 82 (Singapore High Ct. 1950). 
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but also seems to believe that a conference approving the United Nations 
Convention on Succession of States in Respect of Treaties in 1978 resolved 
all the questions of theory. He must not be familiar with the criticisms of the 
Convention‘ and its failure to attract significant ratifications. Nor, with 
regard to recent developments, does he seem to know about the application 
by U.S. courts of the “political offense exception” to the pre-1984 phases of 
various IRA cases on the basis of the presumed legitimacy of attacks on 
military targets by members of a paramilitary organization in a political 
struggle, which impliedly involved the laws of war to limit the exception to 
acts that would be permissible to soldiers. Nor does he mention Abu Eain v. 
Wilkes,® in which the court refused to apply the “political offense exception” 
to a person who had planted a bomb at an Israeli rock concert in the belief 
that it was legally permitted in the Palestinian struggle for national inde- 
pendence. But this is not the place to write the lectures that vite did 
not give. 

Finally, a single lecture by Diego Uribe Vargas (Colombian Foreign Ser- 
vice) introduced La troisiéme génération des droits de l’homme, a conference 
whose further proceedings are not yet published. In Uribe’s view, both 
collective and individual human rights are part of the current jus cogens and 
include in substance many things, such as common patrimonial rights in the 
sea, airspace and outer space, that not all jurists would agree to term 

“rights” in the legal order. 

Courses of greater interest for private international law than public inter- 
national law in 1984 contained in the five volumes under review included 
the general course, Aspects et sens du droit international privé, by Fritz Schwind 
(Vienna); Agency: Unification of Material Law and of Conflict Rules, ‘by G. M. 
Badr (UN Office of Legal Affairs); La reconnaissance et l’exécution des sentences 
arbitrales étrangéres, by A. Remiro Broténs (Madrid); Le caractere fonctionnel 
de la régle de conflit (Sur la “crise” des conflits de lois), by B. Audit (Paris Vy; 
Functional Developments in Choice of Law for Contracts, by R. J. Weintraub 
(Texas); and La protection de la partie faible en droit international privé, by F. 
Pocar (Milan). 

Unless the sixth volume for 1984 is delivered soon, this will be the last 
review I expect to write of the Hague Recueil des Cours for the American 
Journal of International Law. The first was the three-volume set for 1968.° In 
the 16 intervening years, by trying to understand the lectures so as to write 
these reviews, I have learned about the depth and richness of our discipline 
from some of the finest teachers of our generation and wish to thank all of 
them. To the Curatorium of the Academy, I should say that I found the 
most enlightening courses to be those that exposed the logic and values 
inherent in various approaches to complex problems, especially when the 
lectures of two or more scholars who disagreed about the validity or utility 
of each other’s mental models were juxtaposed directly with one another; 


4 Such as O'Connell, Reflections on the State Succession Convention, 39 ZEYTSCHRIFT FUR 
AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT 725 (1979). 
5 641 F.2d 504 (7th Cir. 1981). : 6 67 AJIL 814 (1973). 
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the least enjoyable were those retailing argumentative positions or conven- 
tional wisdom as if revealed truth, usually accompanied by footnotes that 
did not clearly support what had been asserted. I assume that in trying to be 
an honest, even if occasionally mistaken, reviewer, I have made many more 
enemies than friends; to my successor, I would add that it has been worth it 
for the education. 


ALFRED P. RUBIN 
The Fletcher School of Law and Diplomacy 


Recueil des Cours de l’Académie de Droit International de La Haye, 1986. Vols. I, 
II, III and IV. (Vols. 196, 197, 198 and 199 of the collection.) Dor- 
drecht, Boston, Lancaster: Martinus Nijhoff Publishers, 1987. Vol. I: 
pp- 400; vol. II: pp. 419; vol. III: pp. 400; vol. IV: pp. 519. Dfl.165; 
$72.50; £57.50. 


It is a common observation of recent years that public international law 
has become so diverse and complex that fewer and fewer scholars attempt to 
span the field in a single work. The general course in public international 
law at the 1986 Hague Academy session reflects that trend. Rather than 
attempting to cover the entire field of public international law, Ignaz Seidl- 
Hohenveldern (University of Vienna) focuses on one branch of it in his 
lectures entitled International Economic Law. General Course on Public Interna- 
tional Law. And through his vigorous elucidation of that branch, he shows 
that it contains more than enough material for a challenging, informative 
general course. 

Seidl-Hohenveldern first reviews the basic elements of international eco- 
nomic law, including the subjects and sources of law, sovereignty and the 
state. He highlights current developments in each, such as the rise of multi- 
national enterprises, the debate over permanent versus relative sovereignty 
and the status of “soft’’ international economic law. He then considers the 
role of international organizations in international economic law, exploring 
some general considerations such as the legal personality of, and the forms 
of participation in, international organizations, as well as specific organiza- 
tions such as the United Nations, the GATT and the IMF. Third, he ana- 
lyzes the concept of rights in international economic law through a study of 
the economic rights of states and individuals and the property rights of 
aliens. Finally, he touches on several miscellaneous topics, including dispute 
settlement and the use of economic force. 

The animating theme of much of Seidl-Hohenveldern’s analysis is the 
uncertain process of adaptation of the Western-dominated system of inter- 
national economic law to the demands of the developing and socialist coun- 
tries. Seid|-Hohenveldern’s approach to this process of adaptation or evolu- 
tion is one of informed caution. He makes every effort to identify the 
doctrinal developments and debates engendered by the push for a new 
international economic order but then is noticeably cautious about conclud- 
ing that any particular practice or position has attained the status of law. 
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With respect to subjects of international law, for example, he points to the 
trend toward considering individuals and multinational enterprises as sub- 
jects of international law but then notes that this conclusion is only a prelimi- 
nary one. Similarly, concerning sovereignty, he notes that concepts of both 
relative and absolute sovereignty are now in use, but then points out the 
ambiguous alternation between these two concepts by developing countries. 

Seidl-Hohenveldern’s course is a fine one, reflecting an admirable 
breadth and analytic sophistication. The course is of particular value in that 
it covers a host of the most up-to-date and practical developments in interna- 
tional economic law such as bilateral investment treaties, insurance against 
noncommercial risks and the increased use of economic force. Such devel- 
opments are often treated in international economic law courses that have a 
“foreign relations law” bent; however, they are as yet less frequently found 
in courses like this one that have a more classical public international law 
character. 

For all its strengths, the course is unfortunately not without its shortcom- 
ings. Within its defined scope, it is cursory in parts. The discussion of 
dispute settlement, for example, is woefully brief. Another problem arises 
with respect to the unevenness of the specificity of Seidl-Hohenveldern’s 
analysis. In his discussion of the basic economic rights of states, for example, 
the shift from the first two rights he considers—sovereignty and noninter- 
ference—to the next two—the right to protection against transborder envi- 
ronmental hazards and the right to prior consent to wireless transmission 
and remote sénsing—is disconcertingly abrupt. Finally, the course alter- 
nates unpredictably at times between summary overviews of basic materials 
and detailed discussions of specific, technical topics. In the section on inter- 
national organizations, for example, an analysis of the United Nations, con- 
sisting of very elementary, short summaries of the various component 
agencies, is followed by a section on the IMF that goes into considerable 
detail about technical issues such as the granting of standby credit. 

The same theme from Seidl-Hohenveldern’s course of the clash between 
conventional international law and reformist ideas emanating from the de- 
veloping countries appears in more abstracted form in the course by R. P. 
Anand (Jawaharlal Nehru University, New Delhi) on Sovereign Equality of 
States in International Law. Anand sets forth an exhaustive critique of the 
principles of sovereignty and equality in international law, in the service of a 
broader cali for the reformulation of international law to make it more 
responsive to the needs and concerns of the developing nations. Of sover- 
eignty he has little good to say: it is a “sacred cow” (vol. 197, p. 189) whose 
“irresponsible power” (¢d.) must be controlled if world order is to be 
achieved. He is just as critical of the principle of equality, both of the 
principle itself and states’ infidelity toward it. Through a detailed review of 
major 19th- and 20th-century multilateral agreements and organizations— 
from the Congress of Vienna to the League of Nations and the United 
Nations—he demonstrates how the larger powers have indulged in “pious 
recitation of the holy principle” (p. 190) while consistently flouting it in 
practice. He makes much of the fact that the Western democracies have 
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questioned the “one State, one vote” rule in the General Assembly and he 
criticizes the various reforms, such as weighted voting and selected repre- 
sentation on committees, that have been proposed. He attacks the concept 
of formal equality in international law, dissecting and dismissing as mean- 
ingless its various forms, including equality before the law, equality of rights 
and equality for lawmaking purposes. Finally, he is critical of small states for 
having “doggedly clung on to the idealistic though unrealistic principle [of 
equality]’’ (p. 190), accusing them of having done so “‘to satisfy their vanity 
or sometimes appeal to the good conscience of the big powers who were 
seldom, if ever, persuaded by the idealistic doctrine” (id.). 

Anand’s course is a thorough and spirited exposition of what are never- 
theless largely familiar ideas from the North-South debate of the 1970s. At 
times, the reader wishes Anand would go below the surface of his critical 
assertions to the more complex questions. For example, with respect to the 
recent tendency of Western democracies to question the “one State, one 
vote” rule in the General Assembly, a simple denunciation of that tendency 
avoids the underlying dilemma of how the dramatic substantive inequalities 
of states in factors such as wealth, size and population are to be reconciled 
with the goal of equality of participation and power in large multilateral 
forums such as the General Assembly. As a result of this unwillingness to go 
beyond rather standard denunciations, a kind of formalism belies Anand’s 
realist goals. Additionally, this critical position sheds little light on possible 
ways forward. Anand contends that “[t]he only road to progress in our 
increasingly interdependent world society, therefore, lies in strengthening 
the United Nations” (p. 191). This recommendation carries little force since , 
he has shown how consistently and effectively the larger powers have 
worked against the strengthening of the United Nations. He gives no indica- 
tion of how or why this pattern might change; instead, he repeatedly invokes 
the danger of nuclear war and insists that “[iJnternational law must develop 
from a law of co-existence to a new law of co-operation” (p. 195). 

The same theme of Seid]-Hohenveldern’s and Anand’s courses, ina more 
methodological guise, is the subject of a third course. In Rapports entre 
facteurs matériels et facteurs formels dans la formation du droit international, 
Milan Sahovic¢ (Institute of International Politics and Economics, Belgrade) 
argues that a new methodology in international law must be adopted, one 
reflecting the fact that the relationship between international life (“la vie 
international” (vol. 199, p. 182)) and international law has changed in the 
second half of the 20th century, with international law playing a more 
political role and adapting rapidly to changed international conditions. 
“[T]he time of ‘pure juridical theories’ in the international domain has 
practically passed,” (p. 183) he contends. Material factors must be con- 
sidered on an equal basis with formal ones in the study of international 
law; analytic methods from the social sciences must be applied to interna- 
tional law. 

Sahovié sets out to identify and classify the material factors of importance 
to contemporary international law. He states that material factors are the 
result of all types of forces, including “political, ideological, historical, eco- 
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nomic, technical and technological, cultural, etc.” (p. 195). In attempting a 
more specific analysis of these factors, however, he ends up restating again 
and again his central proposition that material factors must be considered in 
the study of international law. He does identify three general factors: the 
increasing interdependence of states, the integration and institutionaliza- 
tion of the international community, and decolonization. And he draws 
some general conclusions about the evolution of contemporary interna- 
tional law: international law has qualitatively increased in authority since 
World War II; it is undergoing progressive development and codification; 
and it is becoming more integrated and coherent. On the whole, however, 
Sahovié’s course remains at a high level of generality and stands primarily as 
a methodological declaration, an introduction to what could clearly be an 
illuminating approach to more specific topics in international law. 

José Francisco Rezek (University of Brasilia) gives an overview of the law 
of nationality in his course Le droit international de la nationalité. This course 
breaks little new ground but is a well-organized, compact summary of the 
field. The first half examines customary rules and general principles of 
nationality in international law. After finding that there are only a few such 
rules and principles, Rezek concentrates on the overarching doctrine of 
effective link. He analyzes its roots in the two basic principles of nationality 
used in domestic legal systems—yjus soli and jus sanguinis—and then focuses 
on the resolution in international law of the problem that arises when a dual 
national seeks the diplomatic protection of one of his national states against 
the other. Rezek argues against what some label the emerging theory of 
preponderance—that an international tribunal should resolve such a situa- 
tion by determining which of the individual’s nationalities is preponderant 
—and is critical of the 1983 decision by the Iran—United States Claims 
Tribunal in Esphahanian v. Bank Tejarat, which held that the proper test for 
determining the Tribunal’s jurisdiction over dual nationals was that of the 
claimant’s “dominant and effective nationality.”’ The second half of the 
course reviews multilateral and bilateral treaties that concern the law of 
nationality, with some emphasis on inter-American treaties. 

Two of the 1986 courses dealt with the law of the sea. Jens Evensen 
(judge, ICJ) presents a procedural study in his lectures entitled Working 
Methods and Procedures in the Third United Nations Conference on the Law of the 
Sea. Evensen leads the reader through a methodical, but engaging, tour of 
the “stepwise procedure” (vol. 199, p. 452) that structured the years of 
preparatory work to the Convention. One might fear that a procedural 
study of this lengthy conference would make for dry reading, but Evensen, 
who served as head of the Norwegian delegation, brings the topic to life by 
going beyond the mere identification of different procedures to showing 
their development, purpose and effects. 

He analyzes, for example, the use of single negotiating texts prepared by 
committee chairmen, a procedural innovation he ascribes to the conference 
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and which he credits with having saved the proceedings from foundering on 
the proliferation of individual proposals. He identifies three “procedural 
cornerstones” (p. 483) of the conference: the consensus principle, the pack- 
age deal and the gentleman’s agreement. The consensus principle played a 
particularly important role, and he gives it considerable attention. He also 
reviews the group system of the conference, describing the composition and 
interests of the many groups (e.g., the Group of 77, the Group of 12, the 
regional groups) that operated within the negotiations. 

Evensen’s study of the conference is the work of a highly knowledgeable 
participant who is able not only to extract general patterns from the fine- 
grained negotiating process but also to understand and explain their signifi- 
cance. It will thus be of interest to persons who participate in the negotiation 
of international agreements of any sort—they will recognize many of the 
procedures he identifies and will find them encapsulated and analyzed in an 
insightful manner. 

The exclusive economic zone (EEZ) is the subject of a course by Francisco 
Orrego Vicufia (University of Chile) entitled La zone économique exclusive: 
régime et nature juridique dans le droit international. Orrego Vicuña, who 
served as the Vice President of the Chilean delegation to the Third Law of 
the Sea Conference, pursues a conceptual inquiry into the juridical nature 

-of the EEZ. His thesis is that the EEZ is sui generis; while sea zones were 
traditionally either territorial water zones or high seas zones, the exclusive 
economic zone is a new type. He contrasts the EEZ with the concept of 
territorial waters, contending that while the latter had its origin as a “‘spe- 
cialized projection of competences in the high seas” (vol. 199, p. 46), the 
rights and obligations the coastal state exercises in its EEZ “constitute a 
more complete and integral regime than a simple projection of compe- 
tences” (id.). At the same time, the rights and obligations of other states ina 
coastal state’s economic zone “‘do not seem to be a simple continuation of 
the high seas regimes but a sort of different and integrated formulation” 
(id.). Orrego Vicuña acknowledges that the conceptualization of the EEZ as 
a new, intermediate legal category between existing categories has been 
criticized by some as leaving open as many questions as it answers, but he 
asserts that such criticisms “‘arise in international law each time a new con- 
cept is born that does not coincide with the conceptual categories that 
previously dominated the subject” (p. 49). 

The body of Orrego Vicufia’s course is a thorough review of the substan- 
tive rights states enjoy in the EEZ, both the economic rights of coastal 
states—including the right of control over living and nonliving resources in 
the superjacent waters, the seabed and the subsoil; rights concerning artifi- 
cial islands and installations; scientific marine research; and the protection 
of the ocean environment—and the navigational rights of other states—in- 
cluding the rights of navigation and overflight, as well as the question of 
military operations in the zone. In his analysis, both the economic rights and 
the navigational rights affirm the sui generis legal nature of the EEZ: the 
sovereignty and jurisdiction a state enjoys in its EEZ differ from those it has 
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in its territorial waters, and the sovereignty and jurisdiction of other states 
that use or enter a coastal state’s zone differ from those they have in the 
high seas. 

Orrego Vicufia reviews the practice of states with respect to the EEZ and 
evaluates the status of the EEZ as a rule of customary international law. 
Concerning state practice, he analyzes specific national laws pertaining to 
economic zones, as well as the declarations by states pursuant to the conclu- 
sion of the Convention on the Law of the Sea. He considers the hypothesis 
that there is a risk of “‘territorialization” (p. 120) of the EEZ through 
progressively greater coastal state claims, but finds that the weight of state 
practice points to harmony with, rather than divergence from, the rules of 
the EEZ set out in the Convention. With respect to customary international 
law, he notes that while the International Court of Justice was unable in the 
1974 Fisheries case to find a customary rule supporting an economic zone, 
state practice in subsequent years has solidly established the right to an EEZ 
as a Customary rule. Orrego Vicuña closes with the assertion that state 
practice confirms the sui generis character of the EEZ; it is not leading 
toward the identification of the zone with either territorial waters or the 
high seas. 

Orrego Vicufia’s study of the EEZ is well organized, thorough and up-to- 
date. His use of a conceptual inquiry into the juridical nature of the EEZ to 
animate and structure what is in fact a comprehensive and specific study of 
the content of the EEZ is well conceived and well executed. The course 
represents one of the best general studies of the EEZ in recent years. 

Liudmila Galenskaya (Leningrad University) gave a short course on Inter- 
national Co-operation in Cultural Affairs. The first part of the course outlines 
the general and specific principles of international law that regulate cooper- 
ation in the field of culture, encompassing principles embodied in the 1966 
UNESCO Declaration of Principles of International Cultural Cooperation, 
bilateral treaties of cultural cooperation, and the activities of UNESCO 
generally. The second part examines the protection of cultural treasures in 
times of peace and war, covering specific topics such as the legal protection 
of archaeological excavations, national laws protecting cultural property, 
international prohibitions on the plundering of cultural treasures and the 
development within the law of war of legal norms protecting cultural prop- 
erty during armed conflicts. 

Galenskaya’s course is a competent, methodical exposition of this impor- 
tant, but somewhat understudied, area of international law. Her course 
also sheds useful light on some of the activities and accomplishments of 
UNESCO. Apart from a ritualistic denunciation of Israel and call for pun- 
ishing it for its “barbarism” (vol. 198, p. 328) with respect to cultural 
property within the occupied territories, Galenskaya takes a pragmatic ap- 
proach to her subject. Throughout, she reflects a clear concern for the 
importance of promoting international cultural cooperation and protecting 
the cultural treasures of all nations. 

Stanistaw Soltysinski (A. Mickiewicz University, Poznan) lectured on 
Choice of Law and Choice of Forum in Transnational Transfer of Technology 
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Transactions. The degree of freedom parties should have in choosing the law 
applicable to a contract on technology transfer has been one of the major 
points of disagreement preventing the conclusion of the long negotiated 
International Code of Conduct for the Transfer of Technology. In the 
UNCTAD-sponsored negotiations on the code, the Western developed 
countries have advocated unrestricted freedom of choice of law. The devel- 
oping, particularly the Latin American, countries have held to the position 
that some restraints should be put on parties’ choice of law so as to ensure 
that the law of the acquiring country, or at least certain of its public policy 
rules, should apply to the contract. The socialist developed countries have 
maintained a position somewhere in between the other two groups. This 
important dispute is the starting point for Soltysinski’s lectures. After not- 
ing the stalled negotiations on the code, he develops a comprehensive analy- 
sis of applicable law and the settlement of disputes in international transfer 
of technology contracts, highlighting not only the North-South dynamic of 
the subject but also the growing corpus of laws in developed countries 
concerning the import and export of technology. 

Soltysinski outlines the types of limitations different countries put on 
parties’ freedom of choice of law, analyzes when and why a court seized with 
a technology transfer dispute will apply the mandatory rules of the country 
of one of the other parties to the dispute and considers which law will apply 
to technology transfer transactions when the parties fail to make an effective 
choice of law. He goes into considerable detail on the latter issue, focusing 
on assignments and licenses of patents, know-how contracts and technical 
services agreements. With respect to settlement of disputes, he reviews the 
types of jurisdictional rules different countries impose on technology 
transfer disputes and considers some of the pitfalls parties face in the search 
for a neutral arbitral forum. 

The treatment by Sołtysiński of this complex subject is consistently com- 
prehensible and acute. He displays a commendable ability to unravel the 
intricacies of conflicts-of-law problems and illuminate the broader policy 
issues at stake. And in an area where North-South divisions have stalemated 
much of the debate, his well-balanced approach is refreshing. Soltysinski 
concludes that while national and international attempts to create rules to 
strengthen the position of technology transferees are justified, they have 
largely failed. Exporters do not accept such rules and the genuine advan- 
tages of party autonomy are overlooked. Soltysinski advocates moderation 
by all concerned and proposes the creation of a neutral international forum, 
to be established under the auspices of UNCTAD, that would resolve such 
disputes and, in so doing, clarify and develop the standards of the code. 

The other courses at the Hague Academy in 1986 reported in these 
volumes were by Rafael Caldera (former President of Venezuela), The 
Juridical Basis of a New International Order; Aubrey Diamond (University of 
London), Harmonization of Private International Law Relating to Contractual 
Obligations; Paul Lagarde (Paris I), Le principe de proximité dans le droit interna- 
tional privé contemporain. Cours général de droit international privé; Lennart 
Palsson (University of Lund), Rules, Problems and Trends in Family Conflict of 
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Laws—Especially in Sweden; and Paolo Picone (University of Naples), La 
méthode de la référence a l’ordre juridique compétent en droit international privé. 


THOMAS CAROTHERS 
Of the New York Bar 


International Law in a Divided World. By Antonio Cassese. Oxford: Claren- 
don Press, 1986. Pp. xv, 429. Index. $89. 


In this volume, weighty in both senses of the word, Professor Cassese, the 
dean of the “European” school of international law, has done the nearly 
impossible. He has surveyed comprehensively all salient issues of an emerg- 
ing contemporary world jurisprudence while simultaneously contriving to 
be comprehensive, fair and thoroughly engaging in style. The book is 
bound to become a classic in the same sense as the seminal survey works of 
H. Lauterpacht and J. L. Brierly, yet with a rather broader reach and 
distinctly contemporary focus. l 

The volume, refreshingly, eschews the ontological quibbles about 
whether international law exists and can be demonstrated to be law. Instead, 
it opens with a taxonomy of the international system within which the rules 
provide sinews of regularity and predictability. In this introduction to juris- 
prudential system-analysis, the Peace of Westphalia (1648) and the UN 
Charter-driven postcolonial era provide convenient and persuasive book- 
ends. Particular attention is paid to the historic interplay of the notions of 
equality and sovereignty as they have evolved radically behind a verbal 
facade of continuity, such as is found in Article 2(1) of the UN Charter. The 
author (p. 130) quotes Vattel—who claimed in 1758 that “a dwarf is as 
much a man as a giant; a small republic is no less a sovereign State than the 
most powerful kingdom” —but then demonstrates the growing array of 
realities that make such a claim more appropriate to a receding age of 
natural law than to the present dawning of scientific legal positivism. Not 
only are states unequal in their access to resources of the sea or the moon or 
to satellite positions in the earth’s orbit, but states are not in the least 
sovereign when it comes to obeying treaties, or to dealing with issues rang- 
ing from AIDS to terrorism or multinational corporations. Given the 
ascendance of the “right” of self-determination and the “duty” to respect 
minimum standards of human rights, the term sovereignty takes on the 
same quaint historicity as “le roi le veult.” This historic movement away 
from natural law, obscured in good legal fashion by the falsely reassuring 
continuity of verbal formulae, is exposed and explored in Cassese’s refresh- 
ingly witty, aphoristic, but scholarly, treatment. 

The best part of the book, its centerpiece, is the description of conver- 
gences and divergences among three emerging streams of international law: 
socialist, Third World and free market (which Cassese, in common with 
most commentators, mislabels Western”). This analysis significantly en- 
lightens the discussion of such’ subjects as humanitarian intervention, the 
duty of nonintervention and jus cogens, as well as the related question of the 
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binding force of treaties that were made under duress or purport to ratify 
boundary changes obtained by the illegal use of force. While the three 
different approaches are given their due, Cassese stresses (p. 399) the un- 
derlying agreement on the rules pertaining to “aggression, genocide, large- 
scale disregard of human rights, [and] forcible denial of the right of self-de- 
termination,” concluding that states “are gradually taking the view that 
they constitute international crimes. . . (as opposed to delicts or ordinary 
wrongs); consequently, to react to those violations, steps of a more serious 
nature than ordinary sanctions are allowed, such as joint retaliatory mea- 
sures.” He also demonstrates the gradual displacement of the notion of 
sovereign equality for one of justice manifest in economic and social entitle- 
ments that derive their force from a new, more energetic sense of commu- 
nity; this is replacing the guiding principles of an older club of rulers, the 
communitates superiorem non recognoscentes (p. 397). 

In writing optimistically of the evolutionary direction the law seems to be 
taking, and noting the gradual convergence of the three legal Weltan- 
schauungen, Cassese scrupulously distinguishes what is, what is becoming and 
what ought to be. If he seems a bit too advanced on the subject of jus cogens, 
the enthusiasm is infectious. 

One small quibble. The book uses a system of numbering—not exactly of 
paragraphs, but not quite of sections either—which, while consecutive 
throughout, is unrelated to its straightforward pagination. 


THOMAS M. FRANCK 
Editor in Chief 


International Law and the International System. Edited by W. E. Butler. Dor- 
drecht, Boston, Lancaster: Martinus Nijhoff Publishers, 1987. Pp. 208. 
Dfl.125; $49.50; £38.50. 


In a 1986 symposium of which this is the record, British and Soviet 
scholars discussed three much-debated matters: (1) what is the effect of a 
United Nations General Assembly resolution?; (2) is general (custom- 
ary) international law a part of the national law of the United Kingdom 
and of the USSR?; and (3) what is the effect of European Community and 
COMECON law on the national legal systems of the members of these 
communities? In concise, fully documented, encyclopedic-style papers, 
prominent authors indicate their views, often in comparison with citations 
from scholars of other countries. 

In response to question 1, representatives of both sides appear to be in 
agreement: resolutions of all types issuing from the UN General Assembly 
are not sources of law because the Charter declares them not to be. Still, 
they are of considerable importance as an indication of trends in thinking 
and also possibly as an indication of state practice. G. I. Tunkin says flatly 
that they are not opinio juris. Rosalyn Higgins agrees, adding that a resolu- 
tion cannot be taken as a substitute for ascertaining custom, for state prac- 
tice must be examined as well. Ingrid De Lupis, while accepting the general 


188 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


proposition that resolutions cannot create law, notes that the impact of a 
resolution on law varies, depending upon the type of act and on the organ 
adopting and receiving it. She presents a scheme of classification and notes 
that resolutions termed ‘‘declaratory” of the law are accepted by some 
scholars as sui generis in their normative effect. However, she rejects this 
interpretation even when the resolution is unanimous because it lacks a 
constitutional basis as normative. She notes that Judge Schwebel and others 
have stated that some states vote for a resolution for political reasons with- 
out any intention of establishing its content as “law.” 

I. I. Lukashuk agrees with the general principle stated by the others but 
adds a consideration—that of “purpose.” He suggests that a resolution | 
designed to further a purpose, such as that of the United Nations Charter, 
must be seen as creating moral force. In his view, subsequent action con- 
trary to a state’s vote on the resolution is a deviation from that purpose, 
which cannot but influence public opinion. He sees the public as coming to 
expect a narrowing of the gap between words and deeds. In short, resolu- 
tions have significance and value, and when stated to be “declaratory,” they 
have a special solemnity, even though they are not law. But all authors agree 
that resolutions cannot bind states, however useful they may be as ‘‘mate- 
rial’ in ascertaining elements of practice. 

In response to question 2 on the relation between general international 
law and national law, W. E. Butler reviews the British cases in search of 
authority. He concludes that there is a lack of clarity in language, but he 
tends to favor the view expressed in Barbuit’s Case (1737), where the court 
said that the law of nations is “a part of the law of England.” It has been 
“adopted,” not “transformed” into British law as some judges subsequently 
argued. Butler’s preference for the “adoption” theory is that it permits 
finding the Jaw without the need for a second step finding a conscious, 
explicit act by the state indicating that the rule in question belongs to the 
municipal legal system as a result of legislation, judicial decision or estab- 
lished usage. Butler joins with Lord Denning in asking whether change in 
international law is better accommodated by filtering each rule through a 
“transformation” process in the form of judicial scrutiny or by accepting the 
international legal system in toto and scrutinizing the alleged rule to ascer- 
tain whether it is in fact a rule of international law. Butler thinks that change 
in international law, which indubitably occurs, can be accommodated 
more easily when a court is not bound by its own, perhaps now untimely, 
precedents. 

L. V. Korbut responds in part from the Soviet side by discussing the 
impact of treaties. She notes that Soviet law provides that treaties take 
precedence over Soviet civil law when in conflict. Much Soviet legislation 
attempts to avoid conflict by establishing a renvoi rule. One may wish that 
she had treated problems that arise when Soviet municipal law is silent but a 
treaty to which the USSR is a party fills the gap. This issue has been raised 
by commentators abroad with regard to obligations undertaken by the 
USSR under the International Covenant on Civil and Political Rights. In his 
paper, Richard Pender suggests an answer with regard to the Covenant 
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right to leave one’s own country. He sees in the defense by the Soviet Union 
of its denial of exit permits on security grounds acknowledgment that the 
right exists, even though narrowed. There are other Covenant rights on 
which Soviet legislation is silent, as with the right to strike. Outsiders await a 
case in which strikers argue the Covenant in their defense. 

A. A. Rubanov supplements Korbut’s paper with a discussion of the rela- 
tion of customary international law to Soviet municipal law. He opens by 
saying that neither dominates the other, but he suggests that problems arise 
from the long-held Soviet adherence to the position that the cardinal norm 
of international law is “sovereignty.” He demands respect for this norm but 
indicates that there may be exceptions to it. Perhaps he has in mind South 
African apartheid, although he does not say so. 

On question 3, relating to the priority of community over national law, 
E. T. Usenko draws a distinction between the European Community (EC) 
and COMECON, saying that socialist states will not accept a supranational 
law as the EC has done. This is reflected in the fact that the COMECON 
Council issues only “recommendations” on economic and scientific-techni- 
cal cooperation and cannot affect the internal life of its members. Respect 
for sovereignty goes so far that no state is bound by the vote of its represen- 
tative on the Council. 

J. A. Usher notes the contrast with the EC, especially since its adoption of 
the rule that a majority vote in the Council of Ministers can bind members 
even though parliamentary processes are bypassed. He concludes that the 
Community may be regarded as an autonomous source of law. 

Butler, as editor and architect of the symposium, has provided readers 
with a valuable reference source, covering the topics chosen so thoroughly 
from both sides that there can be no charge of a lack of balance. He is to be 
congratulated. 


JOHN N. HAZARD 
Board of Editors 


The U.N. Commission on Human Rights. By Howard Tolley, Jr. Boulder, Lon- 
don: Westview Press, 1987. Pp. xv, 300. $43.50. 


This is the first comprehensive study of the United Nations Commission 
on Human Rights to be published in English. It is also the crowning glory (to 
date, at least) of the fine work that has been going on at the College of Law 
of the University of Cincinnati under the auspices of the Urban Morgan 
Institute for Human Rights. 

The lion’s share of the book is devoted to a historical exegesis of the work 
(and political cross-currents) of the Commission. Professor Tolley sees the 
history of the Commission as falling roughly into five periods, which he 
discusses seriatim: the period of genesis (the development of the Charter to 
1945 and the formation of the Commission in 1947); the period of the 
“quest for consensus on universal norms,” 1947-1954 (the drafting of the 
Universal Declaration of Human Rights and the dispatch of the Covenants 
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to the General Assembly); the period of promotion of human rights ideals, 
1955-1966 (a “transitional decade of uncontroversial, Western initiatives” 
(p. 32)); a period of nonaligned protection initiatives and the promotion of 
Third World norms, 1967-1979; and a final period of global protection 
and new standards, promotion and institutional adjustment since 1980. 
Tolley follows the historical analysis with an excellent chapter on the ‘‘inde- 
pendent” Sub-Commission on the Prevention of Discrimination and Pro- 
tection of Minorities and its lurching efforts toward freedom from Com- 
mission and governmental control and a life of its own. He then tries to draw 
some conclusions in a chapter entitled ‘Politics, Impact and Future Pros- 
pects.” In a brief afterword, he discusses the 1987 session of the Com- 
mission. 

Research for the monograph comprises a nice mixture of primary and 
secondary materials on the UN human rights program, fleshed out by at- 
tendance at several sessions of the Commission in Geneva. The writing is 
clear and lively. I particularly liked the chapter on the Sub-Commission, the 
analysis of the work of the special rapporteurs in-the 1980s and the discus- 
sion of the “confidential”? 1503 procedure. 

This is a very useful addition to the literature on the international pro- 
tection of human rights and on international organization in general. l 


ROGER S. CLARK 
Rutgers School of Law, Camden 


Beyond the Hotline: How We Can Prevent the Crisis that Might Bring on a Nuclear 
War. By William L. Ury. Boston: Houghton Mifflin Company, 1985. 
Pp. xiii, 187. Index. $16.45. 


This book is a concise and very readable discussion of the idea of crisis 
control as a way of reducing the risk of accidental nuclear war. The author, 
who is Director of the Nuclear Negotiation Project at Harvard University, 
begins by examining the danger that an unintended nuclear war may result 
from accident, miscalculation, miscommunication, misunderstanding, 
human blunder, organizational mix-up or runaway escalation. He goes on to 
review the various crisis control measures the United States and the Soviet 
Union have taken in the past, such as the 1963 “hotline,” the 1971 “Acci- 
dents Measures,” the 1972 Incidents at Sea and the 1973 Prevention of 
Nuclear War Agreements,' and to sketch out how the basic elements of a 
more comprehensive system to help prevent or control a nuclear crisis 
might work. The author’s proposals include: (1) a nuclear crisis control 
center—joint U.S.-Soviet facilities in Washington and Moscow, connected 
by instant direct teleconference links, where diplomats and military officers 
would work to head off potential dangerous incidents; (2) agreed-upon crisis 
procedures—a set of technical procedures similar to the existing Incidents 


' For texts and histories of negotiations of these agreements, see, e.g., U.S. ARMS CONTROL 
AND DISARMAMENT AGENCY, ARMS CONTROL AND DISARMAMENT AGREEMENTS (1982). 
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at Sea Agreement, which the two nations would carry out before or during 
crises to defuse unintended “‘triggers’’; (3) nuclear risk reduction talks— 
semiannual meetings between the U.S. Secretaries of State and Defense and 
their Soviet counterparts to discuss measures to prevent or control crises; (4) 
presidential crisis control seminars—a briefing for the U.S. President and 
top advisers in which specialists and participants in past crises would pass on 
their accumulated knowledge; and (5) enhanced third-party roles to defuse 
regional conflicts—superpower support for such activities as an interna- 
tional mediation service, regular meetings on trouble spots and interna- 
tional peacekeeping. Finally, the author discusses the prospects and prob- 
lems of getting the United States and the Soviet Union to agree on such 
crisis contro] measures, and what citizens can do to increase the likelihood of 
such acceptance. 

The book, based on a report prepared by the author and Richard Smoke 
for the Arms Control and Disarmament Agency, is written in a lively and 
engaging style and is clearly intended for a popular, rather than scholarly, 
audience. However, its argument for the sensibleness, usefulness and desir- 
ability of measures to reduce the risk of unintended or accidental U.S.- 
Soviet conflict is thoughtful and compelling and should be of interest to all. 
While others, such as the late Senator Jackson, and especially Senators Nunn 
and Warner, have made similar proposals for the establishment of nuclear 
risk reduction centers and other measures to guard against accidental war,” 
this book gives particularly articulate expression and wide public exposure 
to these concerns and ideas. 

Since publication of the book, at least some of the ideas it reflects have 
borne fruit. On September 15, 1987, the United States and the Soviet 
Union concluded an agreement for the establishment of two Nuclear Risk 
Reduction Centers—one staffed by Americans in Washington and the other 
by Soviets in Moscow.’ These centers, which communicate at the govern- 
ment-to-government level by direct satellite links that can rapidly transmit 
full texts and graphics, are now operating. Under the terms of the Nuclear 
Risk Reduction Center Agreement and subsequent arrangements, the 
centers will also be used to transmit missile test launch notifications and 
other data as required under a number of existing arms control agreements, 


? The administration credits the U.S. approach to the concept of Nuclear Risk Reduction 
Centers to ideas originally advocated by Senators Nunn and Warner. See, e.g., Nuclear Risk 
Reduction Centers, DEP’T OF STATE, BUREAU OF PUBLIC AFFAIRS, GIST, June 1987. See also, e.g., 
§706 of the Foreign Relations Authorization Act for fiscal years 1986 and 1987 (which directs 
the Secretary of State and the Director of the Arms Control and Disarmament Agency to 
conduct a detailed study and evaluation of additional measures that, by contributing to crisis 
stability or crisis control capabilities, could both enhance the security of the United States and 
reduce the likelihood of nuclear weapons use, with specific consideration to be given to a 
number of listed possible measures). 

3 White House Office of the Press Secretary, Remarks by the President at Nuclear Risk 
Reduction Center Signing Ceremony and Fact Sheet on Nuclear Risk Reduction Centers (Sept. 
15, 1987); and Press Guidance Package on the Agreement, including text of the Agreement 
(available through the Office of Public Affairs of the U.S. Arms Control and Disarmament 
Agency). 
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including the notifications required under the recently concluded Interme- 
diate-Range Nuclear Forces Treaty, as well as “good will” notifications that 
may be provided at the discretion of either party.* This suggests, once again, 
that joint consultation arrangements are one of our most useful techniques 
for forestalling and managing international disputes and facilitating cooper- 
ation, and that such joint institutions, once established and in place, can 
often be used to deal with new problems and serve other helpful purposes.® 
The author, and the Harvard Program on Negotiation, deserve credit for 
their contribution to these developments. 

Clearly, anything we can do to reduce the risks of accidental war is to the 
good. But the concept of “crisis control” is not without its own dangers, and 
a brief caveat may be appropriate. Any idea that we can hope over the long 
run to “manage” or “control” nuclear crises and conflict may be a danger- 
ous illusion. This book argues persuasively for the adoption of sensible and 
modest measures that may somewhat reduce certain types of nuclear risks. 
We must be careful, however, that the idea of crisis control does not become 
used as a cosmetic device, creating a false complacency about the inherently 
uncontrollable dangers of continued nuclear proliferation and confronta- 
tion, or otherwise diverting us from the urgent task of reaching more fun- 

damental arms control and cooperative agreements that offer a hope of 
genuine peace and security. 


RICHARD B. BILDER 
Board of Editors 


Terrorism, U.S. Strategy, and Reagan Policies. By Marc A. Celmer. New York 
and Westport: Greenwood Press, 1987. Pp. x, 132. Index. $29.95. 


Despite its title, Celmer’s book is not really a critique of the Reagan 
administration’s policies towards combating terrorism. To be sure, he does 
comment (usually in a negative vein) on various Reagan administration 
actions, but in a desultory and unstructured fashion. Indeed, although this 
book occasionally makes some perceptive points, it suffers badly from lack 
of focus and clearly defined purpose. 

Celmer’s scattershot approach is illustrated by the titles of his chapters: 
“Introduction: International Terrorism—Issues and Questions”; ‘‘Contem- 
porary International Terrorism”; “Coordination of the U.S. Antiterrorist 
Program”; “Agencies and Departments Comprising the Antiterrorist Bu- 
reaucracy”; “U.S. Military Capabilities and Counterterrorism”; ‘The In- 
telligence Community and Terrorism”; “American Use of International 
Law in Combatting Terrorism”; “U.S. Policy: Past,.Present and Future.” 
All this in 117 pages! 

Perhaps the most useful parts of Celmer’s book are those in which he 
describes bureaucratic arrangements of the U.S. Government designed to 


4 See White House Office of the Press Secretary, Statement by Marlin Fitzwater on Estab- 
lishment of the U.S. Nuclear Risk Reduction Center (Mar. 22, 1988). i 
5 See, e.g., F. KIRGIS, JR., PRIOR CONSULTATION IN INTERNATIONAL Law (1983). 


1989] BOOK REVIEWS AND NOTES 193 


combat terrorism. His discussion of the U.S. antiterrorist bureaucracy in- 
cludes a number of suggestions for reorganization, and he helpfully illus- 
trates these proposals through the use of organizational charts of current 
arrangements and of his proposed rearrangements. This reviewer does not 
have sufficient background in public administration to feel comfortable 
evaluating these proposals for organizational change. I am skeptical, how- 
ever, of the idea that major improvements in U.S. antiterrorist policy and 
practice will result from restructuring the bureaucracy. 

Celmer makes a useful distinction (p. 9) between the strategic and the 
tactical goals of terrorists. He points out that there have been no strategic 
terrorist successes (that is, the overthrow of governments) in the last 25 
years, but that terrorist successes in reaching tactical goals have been many. 
The four tactical terrorist goals he identifies are publicity, disruption of a 
society’s normal day-to-day routine, aggravation of relations between states, 
and repatriation of terrorists and raising independent sources of financing. 
In these areas, examples abound of terrorist successes. 

In his chapter on “U.S. Military Capabilities and Counterterrorism,” 
Celmer distinguishes between ‘“‘special operations,” which he defines as 
military operations conducted by special units of the U.S. military, and 
“special activities,” which he defines as covert intelligence activities con- 
ducted by the Central Intelligence Agency. He reports on the military’s 
efforts to keep this distinction clear by classifying the CIA’s “special activi- 
ties” as clandestine and designed for plausible denial by the United States if 
they are discovered, as compared to the military’s “special operations,” 
which, whether overt or covert, are acknowledged as U.S. activities. The 
Department of Defense’s motivation for keeping this distinction clear is to 
attempt to avoid the critical congressional scrutiny to which the CIA has 
been subjected. 

In this same chapter, Celmer distinguishes between two types of military 
responses against terrorism: the use of armed force to rescue hostages and 
the use of armed force against a state sponsor of terrorism. The classic cases 
are Israel’s rescue of hostages at Entebbe, Uganda, and the U.S. attack 
against Libya. Celmer is highly critical of the U.S. raid. Instead of the use of 
armed force against state sponsors of terrorism, Celmer favors ‘‘the use of 
special operations or activities that will cause these regimes . . . to collapse 
due to their own internal weaknesses. Special foreign policy actions, such as 
those used against Allende in Chile during the mid-1970s, offer a viable 
solution to states supporting terrorism” (p. 66.). He does not acknowledge, 
however, the storm of controversy that greeted disclosure of the CIA’s role 
in the ouster of Allende. Using the case of Allende as a model for antiter- 
rorist CIA activities would probably provoke a similar storm of protest. 

With respect to the use of armed force to rescue hostages, as Celmer 
points out, the U.S. record is not good. The attempt to rescue hostages in 
Iran was a fiasco, and the military did not distinguish itself in Grenada either 
(the need to rescue U.S. medical students was one ground cited in justifica- 
tion of the invasion). According to Celmer, service rivalries and other bu- 
reaucratic problems have been major causes of this poor record, and they 
remain unresolved (pp. 66—70). 
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In his chapter on “The Intelligence Community and Terrorism,” Celmer 
cites the CIA’s inability to find and rescue U.S. hostages in Lebanon as an 
intelligence failure. Perhaps. But judgment on the CIA’s performance in 
Lebanon should not be rendered until after a thorough examination of the 
difficulties any intelligence agency faces in operating in that environment. 
Celmer does not provide such an examination. More clearly deserving of 
censure, as Celmer notes (p. 89), is the Reagan administration’s disinforma- 
tion campaign against Libya’s Qaddafi, which included lying to the U.S. 
public. Similarly disquieting are the charges, cited by Celmer (p. 91), that 
former CIA Director William Casey rewrote a subordinate’s report on 
Mexico to make it accord with his ideological predispositions. 

Celmer’s chapter on “American Use of International Law in Combatting 
Terrorism” is at best a brief introduction to the topic for those with no 
previous knowledge of the subject and is marred by several errors or im- 
precise statements. For example, Celmer states that the U.S..Cuban Memo- 
randum of Understanding on Hijacking of Aircraft and Vessels and Other 
Offenses has “expired” (p. 99). Actually, Cuba denounced the Memoran- 
dum in 1976 on the ground that the United States had failed to control 
anti-Castro terrorists who had planted a bomb on a Cuban civilian aircraft. 
Nevertheless, Cuba has continued either to prosecute hijackers or to extra- 
dite them to the United States. 

Lastly, in his short concluding chapter on “U.S. Policy: Past, Present and 
Future” Celmer states: “Despite all of its harsh rhetoric, the Reagan admin- 
istration’s approach has had no positive impact on the deterrence, preven- 
tion, and suppression of international terrorism, nor has it created a greater 
degree of safety for Americans traveling and living abroad” (p. 113). 
Celmer fails, however, to document his charge. To do so, he would have had 
to write a book focusing exclusively or at least more extensively on the 
Reagan administration’s approach to combating terrorism, how it differs 
from those of its predecessors, and its successes and failures. Such a study 
might reach some interesting conclusions. It has yet to be written. 


JOHN F. MURPHY 
Villanova Law School 


The Law of War. By Ingrid Detter De Lupis. Cambridge and New York: 
Cambridge University Press, 1987. Pp. xx, 411. $64.50, cloth; $24.95, 
paper. 

In her preface, Professor De Lupis explains that the title of her book, 
“using a singular rather than the more common term ‘laws of armed con- 
flict’, is intended to indicate that there is now a homogeneous body of rules 
applicable to the modern state of war” (pp. xix—xx). This reviewer agrees 
completely with that premise—but finds it unfortunate that the author did 
not thereafter confine herself to a discussion of that “homogeneous body of 
rules.” To this reviewer, “the law of war” means the jus in bello, the pro- 
hibitions, restrictions and regulations applicable to the governments and 


1989] BOOK REVIEWS AND NOTES 195 


armed forces of both sides in their conduct of hostilities, as well as to 
neutrals. To the author of this book, it appears to mean not only the homo- 
geneous body of rules applicable in the conduct of hostilities, but many 
other areas of general international law such as democracy, friendly rela- 
tions, terrorism, persons in international law, humanitarian intervention, 
prohibition of war, prevention of war, disarmament, peaceful settlement of 
disputes, etc., etc. 

When reviewing a book, this reviewer has made it a practice to provide a 
general review and critique of the contents, perhaps concluding with two or 
three areas of disagreement, if there are any. This book contains a number 
of errors, misstatements, incorrect conclusions, etc., some important, some 
not so important. 

In discussing the wording of common Article 2 of the 1949 Geneva 
Conventions! (pp. 12-13), which makes those Conventions applicable “even 
if the state of war is not recognized by one of them,” the statement is made 
that both the International Law Commission’s Draft Code of Offences 
Against Peace [sic] and Security of Mankind? and the 1954 Hague Conven- 
tion for the Protection of Cultural Property? use the term “ ‘none’ of the 
parties.” This reviewer could find no comparable provision in the draft 
code; and the 1954 Hague Convention adopted a version of the provision of 
the 1949 Geneva Conventions, modified not by the substitution of the word 
“none,” but by the use of the phrase ‘‘even if the state of war is not recog- 
nized by one or more of them” (emphasis added). 

The statement is made (p. 14) that ““Geneva Convention II] on Prisoners 
of War specifies [in Article 4] that there need be no fighting for the Conven- 
tion to apply: it is sufficient for persons to be captured.” One will look in 
vain for any such provision in Article 4 of the cited Convention, which 
enumerates the qualifications to be a prisoner of war; and even Article 2, 
which is concerned with when the Convention is applicable, has no such 
provision. One possible source of this misapprehension on the part of the 
author is to be found in Pictet’s Commentary which, in discussing the appli- 
cation of the Convention, states that “‘it suffices for the armed forces of one 
Power to have captured adversaries falling within the scope of Article 4.’’ 
This is the institutional view of the International Committee of the Red 
Cross, one not universally accepted, and is not a part of the Convention. 

While not exactly relevant to this discussion (or to the subject matter of 
the book), it is impossible to pass over the statement (p. 22) that “the second 


11949 Geneva Conventions for the Protection of Victims of War, 6 UST 3114-3695, 
reprinted in THE LAWS OF ARMED CONFLICTS 299-523 (D. Schindler & J. Toman 2d ed. 1981) 
{hereinafter Schindler & Toman]. 

? Draft Code of Offences Against the Peace and Security of Mankind, [1951] 2 Y.B. INT'L L. 
Comm'n 58, UN Doc. A/CN.4/SER.A/1951/Add.1. 

3.1954 Hague Convention for the Protection of Cultural Property in the Event of Armed 
Conflict, reprinted in Schindler & Toman, supra note 1, at 661. 

4 COMMENTARY ON THE GENEVA CONVENTION RELATIVE TO THE TREATMENT OF PRIS- 
ONERS OF War 23 (J. Pictet ed. 1960). 


196 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 83 


hallmark [of terrorism], which has not been noticed by commentators, is that the 
force or the threat of force applied by terrorists is not normally against the 
persons who can grant the wishes of the terrorists but against some other 
person(s) or authority’’ (emphasis added). It does not seem possible that she 
could be so naive as to believe that no one had ever noticed this basic 
operational procedure of terrorist groups before it appeared in her book, 
that it had gone unmentioned in the hundreds of articles and books written 
by experts on the subject of terrorism! 

With respect to the question of reprisals (pp. 74-75), once again the 
author strays from the “law of war” area to discuss peacetime reprisals such 
as the freezing of assets. However, while later discussing belligerent reprisals 
(pp. 254-55), she states that “they are not used to retaliate against a State 
for what that State has done in violation of international law.” On the 
contrary, it is their defined purpose to retaliate against the non-law-abiding 
state until it ceases to be in violation of the law of war. When the British 
Army issued orders that any German prisoners of war captured during the 
Dieppe raid were to be handcuffed so that they could not destroy valuable 
military documents (an action that was not a violation of the law of war, but 
that was deemed so by Germany), that order was an action of the state, the 
United Kingdom; and when Germany retaliated by handcuffing a thousand 
British (mostly Canadian) officers (which was a violation of the law of war), 
the reprisal was directed against the United Kingdom, even though individ- 
uals were necessarily the victims.’ The further discussion at this point seems 
to imply that reprisals are only used because of actions occurring in occu- 
pied territory. This, of course, is not so, as the example given above 
indicates. 

The author questions (p. 78) “whether there was really a United Nations 
‘enforcement action’ in Korea. There were clear indications that it had been 
a collective security action only of certain States, as there was no actual UN 
authorisation for the action.” Subsequently, she states that the United Na- 
tions was not really a belligerent in Korea; it “appeared as an umbrella for 
collective State action” (p. 104). Further, she states that “the decision [of the 
United Nations] to take action [in Korea] had been taken against the veto of 
the USSR” (p. 105). Resolution 1501 of the Security Council of June 25, 
1950, declared the North Korean action to be a breach of the peace and. 
called for a cessation of hostilities and the withdrawal of North Korean 
troops from South Korea; Resolution 1511 of the Security Council of June 
27, 1950, called on all members of the United Nations to offer assistance to 
the Republic of Korea; and Resolution 1588 of the Security Council of July 
7, 1950, requested that members offering assistance do so through a unified 
command and asked the United States to designate a commander. It also 
authorized the use of the UN flag by the unified command. Obviously, 
under the circumstances, where a Communist nation was attempting to 
bring millions of additional persons under the sway of communism, there 


5 | INTERNATIONAL COMMITTEE OF THE RED CROSS, REPORT ON ITS ACTIVITIES DURING 
THE SECOND WORLD War 368-70 (1948). 
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were no Communist countries among the 39 states that offered assistance to 
the Republic of Korea pursuant to the Security Council resolutions—but 
does that make the action one of “collective security” or collective defense 
under Article 51 of the UN Charter, rather than an “enforcement action” 
under Article 42? Admittedly, only 15 or so nations volunteered units of 
their armed forces for service in Korea—but must every member of the 
United Nations do so in order to have a valid enforcement action under 
Article 42? And just how does the Security Council adopt a resolution on a 
substantive matter such as an enforcement action “against the veto of the 
USSR”? De Lupis is apparently unaware of the fact that because of a failure 
of communications between North Korea and the Soviet Union, the former 
initiated its hostilities in June 1950 at a time when the latter was not in a 
position to use its veto—it was boycotting the meetings of the Security 
Council as a result of the refusal of the United Nations to award the Chinese 
seat to the People’s Republic of China. 

Having previously quoted the four requirements for combatant status for 
‘“‘members of militias and members of other volunteer corps” set forth in 
the 1907 Hague Regulations? and in the 1949 Geneva Conventions I, I] and 
III, the author states that ‘‘“Geneva Convention III introduced the four re- 
quirements for combatant status” (p. 110, emphasis added). These four 
requirements first made their appearance in the unratified 1874 Declara- 
tion of Brussels,” were repeated in both the 1899 and 1907 Hague Regula- 
tions, and were included by reference in the 1929 Geneva Prisoner-of-War 
Convention before making their appearance in the first three 1949 Geneva | 
Conventions. 

Arguing that the foregoing four requirements have not been obliterated 
by the 1977 Protocol 1,8 but only “rephrased,” the author states that “the 
requirement of distinctive military signs is still applicable” (p. 113; see also 
p- 117). Unfortunately, she does not advise the reader of the location of 
such a provision in the Protocol or the basis for this conclusion. She does 
qualify the quoted statement by saying that “to wear some rudimentary 
form of uniform has, by tradition, been a hallmark and a condition of 
combatant status” (p. 114). This has been more than a tradition; it has been 
conventional law—but conventional law that has been eradicated for parties 
to 1977 Protocol I.° 


6 36 Stat. 2227, reprinted in 2 AJIL Supp. 90 (1908), and Schindler & Toman, supra note I, at 
57. 

7 Art. 9; Project of an International Declaration Concerning the Laws and Customs of War, 
Brussels, Aug. 27, 1874, reprinted in Schindler & Toman, supra note 1, at 25. 

8 1977 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 
the Protection of Victims of International Armed Conflicts (Protocol I), reprinted in 16 ILM 
1391 (1977), and Schindler & Toman, supra note 1, at 551. 

9 It is, perhaps, appropriate to point out that this reviewer doubts very much that any reader 
other than the truly initiated will understand certain citations appearing throughout the book, 
such as that in n.109, p. 116: “CDDH/III/SR.33-36, Annex, vol. 14, 537”; and even the truly 
initiated will not find it easy to locate the item cited in n.40, p. 181: “CDDH, 2d sess./220 
Rev.1, paras. 56ff.” Lest time be wasted on such an endeavor, the curious may go directly to 14 
Official Records of the 1974-1977 Geneva Diplomatic Conference, at p. 480. 
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Although indicating that “the [1977] Protocols have not been ratified by 
an overwhelming number of States and a number of militarily important 
States are still missing from the list of those which are bound”’ (p. 114), 
throughout the book the author writes of Protocol I as though it were part 
of the universal law of war. As of December 31, 1987, 10 years after its 
signing, Protocol I had 71 parties as against 165 parties to the 1949 Geneva 
Conventions. Among the present nonparties are Australia, Canada, all of 
the East European Communist countries except Yugoslavia, Egypt, France, 
both Germanys, India, Indonesia, Japan, all ofthe Middle Eastern countries 
except Syria, Pakistan, the Philippines, Portugal, the Soviet Union, Spain, 
Turkey, the United Kingdom, and the United States. The People’s Repub- 
lic of China is the only major nation that is a party. 

The author states that the extensive, detailed set of rules with respect to 
noninternational war, adopted by the various committees of the 1974-1977 
Geneva Diplomatic Conference as revised draft Protocol II, “failed, mainly 
due to a determined intervention by Pakistan” (p. 170). This statement is a 
gross injustice to Pakistan and to Judge Mushtaq Hussain, head of its delega- 
tion, and indicates a lack of awareness of what actually transpired in Geneva 
in 1977. It had become obvious that the Protocol II drafted by the confer- 
ence’s committees would fail to be adopted by the plenary meeting by a 
large margin because of the opposition of Third World states. To salvage 
some parts of it, Judge Hussain succeeded in securing advance informal 
agreement to what was, admittedly, a considerably watered-down version of 
the Protocol, a version that eliminated many, but not all, of the provisions 
that were particularly obnoxious to the Third World states; and he then 
guided that version through the plenary meeting. Without his intervention, 
there would be no 1977 Protocol II.’ 

Under the rubric “Protocol I on Fragmentation Weapons,” which refers 
to Protocol I attached to the 1980 Conventional Weapons Convention," 
the author discusses (pp. 182-83) steel flechettes and other fragmentation 
weapons. But the Protocol is not at all concerned with ‘‘fragmentation 
weapons” as such. It consists of a single sentence and that sentence prohibits 
the use of “weapons the primary effect of which is to injure by fragments 
which in the human body escape detection by X-rays” (emphasis added). While the 
use of flechettes has been condemned by some writers (actually, grenades 
and shrapnel may cause as much or more suffering), they are not even 
remotely the concern of 1980 Protocol I. 

Under the rubric “Protocol II on Treacherous Weapons,” which refers 
to Protocol II attached to the 1980 Conventional Weapons Convention, the 
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby Traps 
and Other Devices, the author indicates (pp. 183-84) that there are differ- 


10 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of Non-International Armed Conflicts (Protocol II), reprinted in 16 ILM 
1442 (1977), and Schindler & Toman, supra note 1, at 619. 

11 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons 
Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, UN Doc. 
A/CONF.95/15 (1980). 
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ent rules with respect to the use of mines offensively and defensively. As is 
clear from Article 3(2) of the Protocol, there is, in fact, no difference in the 
rules relating to offensive and defensive mines. The only difference be- 
tween the two categories of usage is the motive that impels their use. De 
Lupis states that offensive mines are indiscriminate “‘and might therefore be 
prohibited as weapons used for advancing forces.” Of course, they “might” 
be prohibited. Any weapon, from the smallest handgun to the nuclear 
bomb, “might” be prohibited if states were so minded—but in this case 
states were not so minded and offensive mines were not prohibited. More- 
over, she seems to believe that mines and booby traps are the same thing, 
stating that ‘‘[t]he main reason for condemning certain mines is that they are 
indiscriminate by nature. If a house is booby-trapped by a retiring army, the 
victim may not necessarily be enemy forces but the returning inhabitants. 
Thus, the basic criterion for legality of mines is discrimination.” Mines and 
booby traps are completely different weapons, as indicated by the defini- 
tions set forth in Article 2(1) and (2) of the Protocol. 

In her discussion of Protocol HI to the 1980 Conventional Weapons 
Convention, the Protocol on Prohibitions or Restrictions on the Use of 
Incendiary Weapons, the author states that “[f]lamethrowers were forbid- 
den in several peace treaties after the First World War” (p. 188), citing four 
World War I peace treaties. She fails to point out that these did not purport 
to be general prohibitions, but were solely military restrictions on the four 
defeated countries involved (Austria, Bulgaria, Hungary and Turkey), and 
that the provisions were not even applicable to the other parties to those 
treaties.!* Flamethrowers were used by all belligerents during World War 
II. The main concern of the draftsmen of 1980 Protocol III was napalm, not 
flamethrowers. 

The author discusses at some length the various possible meanings of the 
term “weapons of mass destruction” (p. 197). Inasmuch as the term is used 
in a number of international documents in the phrase “nuclear weapons or 
other weapons of mass destruction,’’!® why not accept this as indicating that 
nuclear weapons are, beyond dispute, considered to be weapons of mass 
destruction and that there are others, such as bacteriological weapons, that 
may fit that category? Incidentally, during the course of this discussion, the 
author states that “the Seabed Treaty has introduced the curious use of the 
participle ‘massed’.’’ Rather circuitously, one finds that the citations for this 
Treaty (p. 92 n.47) are the United Kingdom Treaty Series, TIAS No. 
7337, and UN General Assembly Resolution 2660 (XXV) of December 7, 
1970. While this reviewer was unable to have recourse to the UK series, the 
other two cited sources were checked, as well as a number of others,'* 


12 Each of these treaties denied to the defeated nation the right to possess flamethrowers or 
chemical weapons. Strangely, the comparable provision in the Treaty of Versailles, reprinted in 
13 AJIL Supp. 151 (1919), only denied to Germany the use of chemical weapons. 

13 See, e.g., note 14 infra. 

14 Treaty on the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction 
on the Sea-Bed and the Ocean Floor and in the Subsoil Thereof, 23 UST 70; 1970 UN 
Juripica Y.B. 121; UNITED NATIONS, STATUS OF MULTILATERAL ARMS REGULATIONS 
AND DISARMAMENT AGREEMENTS 102 (2d ed. 1980); 10 ILM 146 (1971). 
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without finding the word “massed” in any one of them. Moreover, the 
author herself quotes the relevant provision of the Seabed Treaty as stating 
“weapons of mass destruction” (p. 196). 

In her historical discussion of the use of chemical weapons, the author 
states that Article 23(e) of the Hague Regulations of 1899 and 1907 was 
“the first clear prohibition of CBWs” (p. 212). Article 23(a) would be a 
more appropriate citation; and surely the 1899 Declaration Concerning 
Asphyxiating Gases? is worthy of mention, as it was this Declaration that 
Germany was alleged to have violated during World War I. 

As stated at the beginning of this review, some of the items mentioned ` 
here are important, while others are not; but whether they are important or 
unimportant, could a political leader or a military commander accept and 
rely on advice based upon this volume as authority? I leave the answer to 
that question to the reader. 


HOWARD S. LEVIE 
Saint Louis University Law School, Emeritus 


Defending Civil Resistance Under International Law. By Francis Anthony Boyle. 
Dobbs Ferry: Transnational Publishers, Inc., 1987. Pp. xxii, 378. 
Index. $45.50. 


Utopian advocacy in the name of international law is a hallowed Ameri- 
can tradition. Woodrow Wilson sought to make the world safe for democ- 
racy through the League of Nations. After World War II, internationalists 
sought world peace through law under the auspices of the United Nations. 
They placed particular emphasis on the judicial settlement of disputes by the 
International Court of Justice and the promotion of Western-based interna- 
tional human rights. In the Nuremberg and Tokyo trials, the victorious 
Allies sought to deter future aggression by punishing German and Japanese 
war leaders under the mantle of international criminal law. Americans seem 
particularly inclined to advance their policy preferences as a campaign to 
establish the “rule of law.” 

Professor Francis Boyle carries on in this tradition with his impassioned 
advocacy of civil resistance against the Reagan administration’s foreign pol- 
icy. His book is designed to be ‘‘a practical legal manual for use in preparing 
the defense of citizens protesting to uphold international law” (p. x) in the 
context of U.S. policy on nuclear weapons, Central America and South 
Africa. The first chapter summarizes recent civil resistance activities, con- 
demns Congress and the courts for failing to uphold Boyle’s version of the 
“rule of law,” and argues that the American jury may be the last hope for 
democracy. He believes that civil resistance to the obnoxious aspects of U.S. 
foreign policy may spread as juries fail to convict defendants accused of 
incidental crimes committed while protesting that policy, and as prosecutors 
in turn elect to drop related charges. He analogizes the resulting effect to 


15 Reprinted in 1 AJIL Supp. 155 (1907), and Schindler & Toman, supra note 1, at 99. 
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that of the civil rights movement of the 1960s. He emphasizes, however, 

‘that civil resistance differs from civil disobedience in that its proponents 
seek to justify their acts under traditional legal principles, rather than ac- 
cepting the punishment meted out by the criminal justice system as part of a 
moral lesson. The purpose of the book is to show how to invoke those 
principles, notably the defense of “necessity,” under which a person is 
entitled to commit an ordinary crime in order to prevent the greater public 
damage that Boyle perceives in the U.S. Government’s violations of interna- 
tional law. The result is an anguished and frustrated outcry against some 
central features of the Reagan administration’s foreign policy. 

Chapter 2 presents a series of tips on trial strategy for attorneys preparing 
to defend persons who engage in this form of civil resistance. Chapter 3 is an 
exposition of arguments designed to show that nuclear deterrence is illegal 
under international law. Chapters 4, 5 and 6 consist of actual trial materials 
that have been used by Boyle and others in cases involving U.S. policy on 
nuclear weapons, Central America and South Africa. The final chapter is a 
harangue against the hypocrisy and racism that Boyle sees in U.S. human 
rights policy, especially the failure of the United States to ratify and imple- 
ment most human rights conventions. 

The tone of the book is set by Sean MacBride in the foreword: 


We are passing through a period of universal terrorism and a disregard 
for morality. While undoubtedly there has been a substantial amount of 
individual acts of terror perpetrated by ethnic or nationalist revolution- 
ary organizations throughout the world, the greatest acts of terrorism 
in recent years have been carried out under the aegis of some of the 
major powers [citing more than ten offenses by the United States, two 
each by Israel and the United Kingdom, and one each by France and 
West Germany] [pp. xiv-xv]. 


Boyle follows in chapter 1 with the proclamation that 


{since January of 1981, the people of the world have witnessed a 
government in the United States of America that demonstrates little if 
any respect for fundamental considerations of international law and 
organizations. . . . [W]e have watched instead. . . a comprehensive 
and malicious assault upon the integrity of the international legal order 
. . . .[I]n several instances, specific components of the Reagan admin- 
istration’s foreign policy have constituted ongoing criminal activity 
under well-recognized principles of both international law and U.S. 
domestic law [pp. 1-2]. 


In case the reader underestimates the gravity of the situation, Boyle subse- 
quently explains that he is referring to crimes against peace, crimes against 
humanity, war crimes, genocide, apartheid, torture, assassination, etc. He 
informs us that “U.S. government officials are currently committing or 
planning to commit international crimes for which their predecessors suc- 
cessfully sought [in the post-World War II Nuremberg trials] to put Nazi 
government officials to death” (p. 46). 

In reaction to the Reagan administration’s “wanton attack upon the inter- 
national and domestic legal orders, large numbers of American citizens have 
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engaged in various forms of nonviolent civil resistance activities” (p. 2). The 
civil resistance activities referred to consist mostly of petty crimes like tres- 
pass, blocking roads, resisting arrest and harboring illegal immigrants. The 
defenses for which the book under review serves as a guide include the use 
of international law in conjunction with the necessity defense. 

Thus, in Peopie v. Jarka (Circuit Court of Lake County, Waukegan, Ill), 
the defendants successfully argued that “mob action” and “resisting ar- 
rest’”’—they linked arms and sat down in the road outside a military base— 
were necessary to prevent greater public injury from U.S. commission of 
war crimes such as maintaining a nuclear deterrent and intervening in 
Nicaragua. In another Illinois case, Chicago v. Streeter, the defendants were 
acquitted of trespass after arguing that they reasonably believed that their 
actions—refusing to leave the corridor of a building where the South Afri- 
can Consulate had its offices—were necessary to stop the Government of 
South Africa from committing the international crime of apartheid. 

The book provides guidance on how best to invoke international law in 
such trials. Many of the trial tips in chapter 2 seem sensible enough. Boyle 
reminds the reader of the importance of timely and careful preparation of 
expert witnesses. He also argues that it is important to explain to the judge 
in advance of the trial precisely how international law is relevant to the 
theory of the defense, to connect international law principles with common 
law and statutory defenses (rather than just relying on a general interna- 
tional law or Nuremberg defense), and to relate international law evidence 
to specific elements of the defense. He explains the distinction between 
general intent and specific intent crimes, and how international law can be 
especially helpful in defending against specific intent charges. Boyle advises 
potential litigants to make sure that they get a jury trial and to stay out of 
federal court if at all possible. Given the greater sophistication and wider 
horizons of federal prosecutors and judges, that is no doubt good advice. Of 
particular interest to the readers of this Journal, the author emphasizes the 
importance of taking international law arguments seriously. The average 
lawyer in this country may be unlikely to appreciate the potential impor- 
tance of international law, at least treaty law, to the defense in a crimi- 
nal trial. 

If the reader gets past the frequently overheated rhetoric, the substantive 
arguments embedded in chapters 3—6 may seem well crafted. The issues are 
more cogently delineated in the traditional scholarly literature.’ Neverthe- 
less, Boyle’s presentation makes a contribution by setting forth the argu- 
ments in a form directly usable in litigation. The sample motions are well 
drafted and the expert testimony shows the neophyte attorney how to pur- 
sue lines of questioning that will lay the basis for an international law de- 
fense. Since this book is an exercise in advocacy, it does not present the case 


See, e.g., NUCLEAR WEAPONS AND Law (A. Miller & M. Feinrider eds. 1984); R. FALK, L. 
MEYROWITZ & J. SANDERSON, NUCLEAR WEAPONS AND INTERNATIONAL Law (1981); and F. 
BoyLe, WORLD POLITICS AND INTERNATIONAL LAw (1985). 
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and most fundamentally, the book is unsatisfactory because it elevates the 
author’s policy preferences, especially with respect to nuclear weapons, to 
the status of established customary law. The gap between the legal norms 
advocated and actual state practice is so large as to call into question the 
meaningfulness of attributing legal status to the author’s prescriptions." 
This book and the trial tactics it advocates are the sort of exercise that 
reinforces public skepticism about the entire international law enterprise. 

If the civil resistance advanced here is, as Boyle asserts, “‘the last constitu- 
tional avenue open to the American people to preserve their democratic 
form of government with its historical commitment to the rule of law” (p. 5), 
the prospect for democracy must seem dim. I suspect, however, that most 
will remain unconvinced. For many of us who oppose the Reagan policies in 
Central America and southern Africa, there are more effective remedies 
than those prescribed by Boyle. Our salvation from misguided foreign pol- 
icy lies not with the judiciary, but with a regularly accountable Congress, 
enlightened and vigilant media, quadrennial presidential elections and the 
power of oppositionist ideas. 


PHILLIP R. TRIMBLE 
University of California, Los Angeles 


The Exclusive Economic Zone in International Law. By David Joseph Attard. 
Oxford: Clarendon Press; New York: Oxford University Press, 1987. 
Pp. Ixiv, 350. Index. $78. 


In the editor’s preface to David Attard’s new book on the exclusive eco- 
nomic zone, Ian Brownlie writes: 


The importance of the exclusive economic zone has been evident for 
some time, but has not been'adequately reflected in the literature of the 
law. Dr. Attard’s balanced and comprehensive treatment is thus partic- 
ularly welcome. Both the text and the careful documentation are re- 
markable in according a proper role not only to the work of the Third 
United Nations Conference on the Law of the Sea but also to the 
practice of States and the pertinent aspects of the customary law. 


The book traces the historical background of the concept of the exclusive 
economic zone, its elaboration by the Third United Nations Conference on 
the Law of the Sea, and its relationship to other regimes, in particular those 
of the high seas and the continental shelf. Special attention is devoted to the 
management of living resources in the zone, the rights of landlocked and 
geographically disadvantaged states, and delimitation between neighboring 
coastal states. The work concludes with an analysis of the current status of 
the exclusive economic zone. Its treatment of these matters thoroughly 
vindicates the expectations created by Brownlie’s prefatory remarks. 


5 Cf Watson, Legal Theory, Efficacy and Validity in the Development of Human Rights Norms in 
International Law, 1979 U. ILL. L.F. 609. 
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The documentation of primary and secondary sources regarding both the 
United Nations Convention on the Law of the Sea and state practice is 
comprehensive. A number of informative tables are included, including 
data in tabular form on legislation, agreements and geographic characteris- 
tics of the offshore areas adjacent to various states.’ 

The analysis of various issues is sensible and thorough, drawing on a wide 
variety of opinions. Without questioning the need to keep the size of the 
book to reasonable proportions, some readers might nevertheless wish for 
more emphasis on the accommodation of the tension between freedom of 
navigation and coastal state regulation of pollution from ships, and the role 
in such accommodation of third-party dispute settlement; on the matter of 
intelligence and military uses of the zone and arms control verification, 
which influences the policy and practice of major maritime powers; and on 
the relationship between those uses and the regimes for installations and for 
marine scientific research. 

Thus, for example, despite generally excellent textual analysis of the 
Convention on the Law of the Sea, the author does not draw our attention 
to the full significance of the qualifying words ‘‘jurisdiction as provided for in 
the relevant provisions of this Convention” in the references to installations, 
scientific research and pollution control in the general article describing 
coastal state rights in the exclusive economic zone.” This omission, in part, 
may be responsible for what some may regard as an overly broad interpre- 
tation of the extent of coastal state powers over noneconomic installations 
and structures (p. 87). While the author correctly points out the incorpora- 
tion, by reference, of much of the high seas regime into the regime of the 
exclusive economic zone, the implications might have been examined more 
closely; and the potentially misleading statement that “[a]rticle 86 specifi- 
cally removes the EEZ from the application of the high-seas regime” might 
have been qualified by more than a cross-reference in a footnote to the 
author’s more elaborate discussion of the matter (p. 63 n.180). 

Questions of emphasis may arise elsewhere as well, for example in con- 
nection with the elaborate discussion of fisheries. The author devotes con- 
siderable attention to supporting his conclusion that coastal state jurisdic- 
tion over fisheries in the exclusive economic zone includes anadromous and 
highly migratory species. He is nevertheless careful to point out that the 


1 The geographic table drawn from publications by the Geographer of the U.S. Department 
of State unfortunately measures the size of the continental shelf only with reference to the 
out-of-date limit of the 200-meter isobath, but one must recognize the difficulties in ascertain- 
ing the limits of the continental margin in light of the complex provisions of Article 76 of the 
Convention on the Law of the Sea, and the fact that the issue is of only indirect importance to 
the study of the exclusive economic zone. 

? United Nations Convention on the Law of the Sea, Art. 56, opened for signature Dec. 10, 
1982, reprinted in UNITED NATIONS, OFFICIAL TEXT OF THE UNITED NATIONS CONVENTION 
ON THE LAW OF THE SEA, UN Sales No. E.83.V.5 (1983), 21 ILM 1261 (1982) (emphasis 
added). These qualifying words are particularly significant because many national laws omit 
them and the detailed articles they cross-reference, whether for reasons of form or economy of 
language, or otherwise. 
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Convention establishes the primary responsibility of the state of origin for 
managing anadromous stocks, and that leading states of origin have imple- 
mented this principle. Similarly, he notes the duty of the coastal state to 
cooperate with other states in the management of highly migratory species, 
and the policies of leading distant-water tuna-fishing states in this regard. 
What some might wish for is more detailed analysis of the implications of 
these qualifications for coastal state rights from the perspective both of 
conservation and of interstate relations. 

The underlying difficulty is that the coastal aspects of the exclusive eco- 
nomic zone regime as set forth in the 1982 Convention are more evident in 
many respects than the limitations on coastal state powers. Coming as it does 
from a careful, accomplished and evidently detached lawyer, this book is 
troubling at times precisely because the analysis suggests that some textual 
limitations on coastal state powers in the Convention may have been too 
subtly or indirectly drafted to overcome its coastally oriented tone (except, 
perhaps, with respect to navigation per se), and that the inevitably coastal 
orientation of coastal state legislation regarding the zone is likely to-have a 
significant impact on scholarly appraisal of the state of customary law. 

This is the kind of book that needed to be written about the exclusive 
economic zone. We must be grateful that an author of Attard’s talent and 
detachment chose to do so. 

The student who is relatively new to the subject will acquire significant 
mastery from this study. The scholar will find in its thoroughness and 
documentation a helpful point of entry to various aspects of the subject and 
the related literature. The expert will find much food for thought in the way 
in which the author reacts to his sources on a large number of subtle points. 


BERNARD H. OXMAN 
Board of Editors 


The Fisheries Regime of the Exclusive Economic Zone. By M. Dahmani. Dor- 
drecht, Boston, Lancaster: Martinus Nijhoff Publishers, 1987. Pp. ix, 
188. Dfl.145; $71.50; £44.75. 

The Law of Deep Sea-Bed Mining: A Study of the Progressive Development of 
International Law Concerning the Management of the Polymetallic Nodules of 
the Deep Sea-Bed. By Said Mahmoudi. Stockholm: Almqvist and Wiksell 
International, 1987. Pp. 362. Index. SEK 525. 


These two volumes contain useful background material and analysis 
regarding aspects of the new ocean regime governing the resources of 
the seas. 

The book by M. Dahmani entitled The Fisheries Regime of the Exclusive 
Economic Zone constitutes a good introduction for students interested in this 
subject, but specialists may find it a bit frustrating because of its uneven 
emphasis and extensive reliance on secondary sources. The book begins by 
tracing the evolution of the fisheries regimes and devotes some attention to 
the development of the exclusive economic zone (EEZ) concept at the Third 
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United Nations Conference on the Law of the Sea. Then it turns to the 
specific questions related to the development of ocean resources within the 
EEZ. The book presents a particularly good analysis of the access of land- 
locked and geographically disadvantaged nations to the fishery resources of 
the EEZ and also provides a creditable examination of the issues related to 
the access of foreign fishing vessels to the “surplus” resources of the exclu- 
sive economic zone. This latter question, in particular, is one that is compli- 
cated and will require considerable attention in coming years. 

The material on enforcement by the coastal state of its fisheries laws and 
regulations within the exclusive economic zone is sound and helpful. In 
addition, a number of good observations are made on the dispute settlement 
provisions. 

On the other hand, the volume does not provide any real analysis of the 
“package deal” that led to the establishment of the exclusive economic zone 
concept. The author accepts the need for navigational freedoms in the zone 
(p. 17) without examining the perspective of coastal nations that had argued 
for greater jurisdiction (particularly with regard to military activities within 
the EEZ, which is still a matter of contention for some nations). Several 
nations, such as Ecuador and Peru, still retain their claims to a 200-mile 
territorial sea and have not accepted the compromises inherent in the exclu- 
sive economic zone. In this volume, such views are not analyzed and the 
author accepts the EEZ as an established concept. 

This book also does not go into any great detail on anadromous species 
and highly migratory species. It provides an overview of these subjects, but 
relies primarily on secondary sources and does not contribute any particu- 
larly new analysis. 

The volume has numerous editorial lapses, which are distracting in places, 
and contains very little on the Pacific. When talking about tuna organiza- 
tions, for instance, Dahmani mentions the Nauru Agreement (p. 110), ne- 
gotiated under the auspices of the South Pacific Forum Fisheries Agency, 
but fails to discuss or analyze the Forum Fisheries Agency, which is one of 
the more interesting tuna organizations now in place. The book appears to 
have been completed as of 1984, but was long delayed in publication. De- 
spite these problems, the work still provides much useful information and 
will be of assistance to people beginning their research in the field. 

The volume by Said Mahmoudi entitled The Law of Deep Sea-Bed Mining is 
considerably more sophisticated in its analysis and provides the reader with 
rich source material, as well as sound appraisals of it. The author combines 
primary and secondary sources in a comprehensive and thorough manner. 

The book begins with a historical overview and then addresses the legal 
questions that have divided both nations and scholars who have examined 
the status of the deep seabed. Mahmoudi reviews the negotiating dynamics 
at the Third Law of the Sea Conference with some care and sophistication 
and concludes that the view that the nodules of the deep seabed can be 
claimed by anyone as a freedom of the seas—like fish on the high seas—is 
not logical because the “fish are supposedly inexhaustible, but the manga- 
nese nodules are not” (p. 103). Others have previously noted this important 
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distinction, but it bears reemphasizing. Moreover, this author does a good 
job of explaining why the nations of the world felt it was necessary to 
establish a new regime to govern seabed minerals. 

He also does a good job (pp. 112-15) of explaining why the Lotus case! 
does not support the proposition that nations are free to exploit the nodule 
resources on the ground that “what is not prohibited is permitted,” simply 
because a universally accepted regime has not yet been established. As 
Mahmoudi points out, the Lotus judges were evenly divided, and the result 
that prevailed was supported by sound alternative grounds (Turkey’s asser- 
tion of jurisdiction could be justified by the effect of the incident on the 
Turkish vessel). The “what is not prohibited is permitted” language must 
therefore be viewed as dicta at best.” 

The author then turns to the question whether the 1970 Declaration of 
Principles Governing the Sea-bed and the Ocean Floor and the Subsoil 
Thereof Beyond the Limits of National Jurisdiction (GA Res. 2749 (XXV)) 
constitutes enforceable international law. He concludes that this resolution 
“did not acquire the status of a legally binding instrument” (p. 148). It 
might have been more useful to analyze specific parts of that resolution to 
determine whether at least some elements of it have achieved the status of 
binding international law. It can be argued that this document records the 
bases for considering three legal obligations as binding: (1) that the common 
heritage concept requires that developing nations share genuine benefits 
from seabed exploitation; (2) that a “generally accepted” law of the sea 
treaty can establish a seabed regime binding even nations that are not 
parties to the treaty; and (3) that even if no “generally accepted”’ treaty is 
achieved, claims of exclusive rights to seabed resources are nonetheless 
prohibited. Mahmoudi appears to support those ideas generally but does 
not focus on the specific elements of the 1970 resolution that may be bind- 
ing today. 

When the book turns to the composition and structure of the Interna- 
tional Sea-Bed Authority, once again much useful information is provided, 
but some observations are a bit questionable. The author (p. 275) suggests 
that the Western industrialized countries may gain 44 percent of the seats 
on the important Council of the Sea-Bed Authority. This estimate is much 
higher than those of most other observers, and in a footnote the author 
refers to other estimates in the range of 25-30 percent of the Council. The 
author is a bit negative about the consensus decision-making requirement 
and predicts that it ‘‘shall lead to the paralysis of the whole system of voting 
in the Council and necessitate an overall review of that system” (p. 278). 
This result is certainly possible, but consensus decision making has worked 
in other contexts, and no other alternative appears likely to gain acceptance 


! 1927 PCI] (ser. A) No. 10. 

2 Compare the views of J. N. Moore in 18 LAW OF THE SEA INST. PROC., THE DEVELOPING 
ORDER OF THE OCEANS 69-70 (R. Krueger & S. Riesenfeld eds. 1985). 

3 See Van Dyke & Yuen, “Common Heritage” v. “Freedom of the High Seas”: Which Governs the 
Seabed?, 19 SAN DIEGO L. Rev. 493, 521-43 (1982), also printed in 15 LAW OF THE SEA INST. 
PROC., THE LAW OF THE SEA AND OCEAN DEVELOPMENT ISSUES IN THE PACIFIC BASIN 206 
(E. Miles & S. Allen eds. 1983). 
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at present. The book does not go into any great detail on the technology 
transfer requirements, which have been one of the aspects of the 1982 
Convention that the Reagan administration has objected to. It does contain 
a useful analysis of the dispute resolution procedures established by the 
Convention and concludes that they are “workable” (pp. 305 and 340). 

This book is well written and handsomely printed, and will certainly 
provide any reader with a rich vein of factual material and analysis for 
further reflection on these subjects. 


JON M. VAN DYKE 
School of Law 
University of Hawaii at Manoa 


EEC Fisheries Law. By R. R. Churchill. Dordrecht, Boston, Lancaster: 
Martinus Nijhoff Publishers, 1987. Pp. xxviii, 299. Index. Dfl.165; 
$80; £50.95. 


In comparison with the common agricultural policy of the European 
Economic Community, the Community’s common fisheries policy has re- 
ceived little attention. Moreover, such attention as it has received has re- 
lated more to the political and economic aspects of the policy than to its legal 
aspects. For these reasons, this book is to be welcomed. All the more so 
because it is remarkably lucid and informative. 

In the first of nine chapters, the author explains two special characteristics 
that distinguish fisheries from other economic activities. He goes on to give 
a brief account of the evolution of EEC fisheries law, explaining the proc- 
esses by which this law is made and describing its scope. He continues with a 
discussion of the Community’s system of fisheries management and con- 
siders how effective it is in practice. He also discusses the problems that arise 
when EEC vessels fish in the waters of other states or on the high seas. There 
follows an examination of the structure of EEC fishing fleets and the ar- 
rangements for modernizing vessels and for adjusting EEC fish-catching 
capacity to the resources available, as well as consideration of the Commu- 
nity’s arrangements for the marketing of fish and the EEC regulations for 
trade in fish products. Finally, the author makes a general evaluation of EEC 
fisheries law and assesses the efficiency of the Community as a regulatory 
body. There is also a bibliography on the common fisheries policy and EEC 
fisheries law. Thus, the book is remarkably comprehensive. The literature 
of international law is extensive on such questions as maritime boundaries 
and fisheries conservation, but few authors venture into such fields as subsi- 
dies to fishing fleets and trade in fish products, as Churchill has done. Yet, 
from the point of view of those engaged in the industry, these matters are no 
less important. 

One reason why it took much longer for the common fisheries policy to 
evolve than for the common agricultural policy was that, of the four EEC 
countries most prominent in fishing—France, Denmark, Spain and the 
United Kingdom—only France was an original member of the Community. 
Even now, fisheries as such account for only about 0.14 percent of the 
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Community’s gross domestic product. However, fisheries are more impor- 
tant than these figures suggest. They support other industries, such as boat 
building and fish processing. They are particularly significant in certain 
regions, which gives them political clout. Also, they are important as a 
source of food, as a source of seamen and, potentially, as a source of naval 
recruits. Although the EEC is the third largest fish-catching power in the 
world, after Japan and the Soviet Union, it still imports far more fish prod- 
ucts than it exports. 

The fishing industry in the EEC is far from homogeneous. Some members 
are mainly interested in distant-water fishing, while for others, middle-water 
or inshore fishing is of more concern. This diversity tends to complicate the 
devising of a common policy. Although the Community extended its fishing 
limits to 200 miles in 1977, its distant-water fleets have decreased dramati- 
cally in size and significance owing to similar extensions by Canada, the 
Faroes, Iceland, Norway and the Soviet Union. These circumstances have 
. led to problems in deciding who should have preferential access to the 
Community’s own fishery resources and who should benefit most from 
subsidies for the conversion, scrapping or modernization of vessels. Other 
problems have arisen from differences over which species of fish should be 
caught, which fishing grounds are of the most interest and the relative 
importance of fishing in the zones of other member states (about 60 percent 
in the case of France and the Netherlands, as compared with less than 1 
percent in the case of the United Kingdom). Add to these problems the 
enormous increase in the price of oil since 1973 (with fuel representing 
about half the running costs of some vessels), the introduction of more 
technologically advanced methods of fishing, a big reduction in the demand 
for fish and a flood of imports from non-EEC countries benefiting from 
tariff reductions made by the Community for other reasons of commercial 
policy; and it is not surprising that the formation of a common fisheries 
policy has proved to be extraordinarily difficult. 

The EEC found it comparatively easy to agree that member states should 
extend their fishing limits to 200 miles, and also to authorize the Commis- 
sion to negotiate with non-EEC countries in cases involving access to EEC 
waters by such countries and, conversely, access to the waters of such coun- 
tries by EEC vessels. What has proved much more difficult has been agree- 
ing on a common management system for the EEC’s own waters and a 
common policy on the restructuring of the fishing industries of member 
states. Nevertheless, considerable progress has been made on those issues. 
Fortunately, the admission of Greece in 1981 caused few problems, as 
Greek vessels do little fishing in the maritime zones of other member states 
or in other areas where vessels of those states fish. But it was quite a differ- 
ent story with the admission of Portugal and Spain in 1986. They are major 
fishing countries and transitional arrangements had to be made that will 
prevent them from being fully integrated into the common fisheries policy 
until the next century. 

Whereas the general philosophy of the EEC permits the unrestricted 
operation of market forces, especially in industrial goods, this does not apply 
to fisheries, or indeed to agriculture. Before the Community was estab- 
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lished, individual national markets for fishing and agricultural products 
were subject to a good deal of control, and the Community has carried on 
this tradition, gradually, of course, replacing national management with 
Community management. Thus, a common pricing system has been intro- 
duced. It is operated not by providing a guaranteed price, as has been 
applied in certain sectors of agriculture such as cereals, but by providing 
that, when prices fall below a certain level, supplies are to be withdrawn 
from the market altogether. To this end, the formation of producers’ 
organizations has been encouraged. Common marketing standards have 
been established and a right of equal access to ports and marketing installa- 
tions has been granted to all fishing vessels flying the flag of one of the 
member states. By virtue of normal Common Market rules, intra~Commu- 
nity trade in fisheries products is largely unrestricted. An interesting legal 
question arose as to whether fish caught by a vessel registered in a member 
state were “products originating in Member States” and, as such, were 
entitled to be covered by the Treaty rules providing that intra-Community 
trade shall be unrestricted. They have been so regarded, and a similar 
privilege has been enjoyed for fish caught by a vessel of one member state 
last landed in a port of another member state. However, intra~-Community 
trade in fish products has to some extent been hampered by health controls 
imposed by national authorities. 

Fortunately for the EEC, the common fisheries policy has been nowhere 
near as expensive as the common agricultural policy. Nor has the common 
fisheries policy excited the same animosity among non-member states. 
There is potential for growth of expenditure and for controversy with other 
states in the provision in the marketing regulation that permits the granting 
of export subsidies to make it possible for fishery products caught by Com- 
munity vessels to compete with comparable products on world markets 
where Community prices are higher than world prices. But comparatively 
little use has been made of this mechanism. The regulation only provides for 
refunds in respect of products whose export is “economically important.” 
Also, owing to the decline in the Community’s distant-water fleet, not much 
fish has been available for export, and often the Community price has not 
been higher than the world price. 

This book deals with these and other matters, many of them detailed and 
highly technical, with admirable clarity. The author’s conclusion is that the 
European Commission has overcome many obstacles and has proved a fairly 
efficient regulatory body, even though it has suffered from normal bureau- 
cratic diseases such as slowness in adopting conservation and enforcement 
measures and in processing applications for aid to the fishing industry. 


D. H. N. JOHNSON 
Sydney 


The UN Convention on the Law of the Sea: Impact and Implementation. Proceed- 
ings of the Law of the Sea Institute, Nineteenth Annual Conference. 
Co-sponsored by the Centre for Marine Law and Policy, University of 
Wales Institute of Science and Technology. Edited by E. D. Brown and 
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R. R. Churchill. Honolulu: The Law of the Sea Institute, University of 
Hawaii, 1987. Pp. xiii, 639. Index. 


These are the proceedings of the 19th Annual Conference of the Law of 
the Sea Institute, held at Cardiff, Wales, in 1985. The meeting’s theme was 
relevant and timely: the impact of the 1982 UN Law of the Sea Convention 
and its implementation in municipal law and state practice. The editors, E. 
D. Brown and Robin R. Churchill, make the claim, quite as sensible in 1985 
as it is today, that “whether the Convention enters into force or not, and 
irrespective of the timing of that event and of the number of adherent 
states, the substance of the Convention will have a major impact upon the 
further development of international customary law” (p. v). 

The 1985 conference explored this proposition by surveying seven sepa- 
rate issues in what might be called “sea use management.” This may be an 
unfamiliar term to American readers of this Journal who tend to place 
maritime issues into convenient legal categories instead of seeing them in a 
practical and functional, almost managerial, perspective. In Britain, where 
the 1985 conference was held, the law of the sea has become an adjunct toa 
wider discipline of “sea use.” The seven topics discussed at the conference 
reflect the variety and scope of that study. 

The first panel, treating the impact of the 1982 Convention on current 
naval operations, illustrates nicely the distinction between a narrow-minded 
law of the sea approach and a wider vision of sea use. The panelists readily 
admitted, of course, that on its face the Convention has very little to say 
about security matters. The paper offered by Geoffrey Kinley of Kings 
College, London, discussed how the treaty, by influencing other legal in- 
struments (such as the IMO Collision Regulations) and forms of state behav- 
ior (like naval rules of engagement), could raise or lower levels of conflict at 
sea. Other contributions on this topic dealt with naval weaponry, and an 
excellent piece by Captain Thorpe of the Royal Navy on the legal implica- 
tions of mine warfare abounded in prescient insights in light of later devel- 
opments in the Persian Gulf. 

The next panel, on fisheries management, considered whether the Con- 
vention goal of rational use of fishery resources had yet to be achieved. The 
answers were, expectedly, mixed. The recognition of the exclusive eco- 
nomic zone (EEZ) in international law plainly produced ‘‘winners” and 
“losers” among those nations seeking to maintain or increase their access to 
fisheries. But that did not address the mandate under the Convention to 
share resources so that optimal sustainable yield (OSY) could be reached. In 
a very interesting article, Professor Edeson of the Australian National Uni- 
versity wrote on the legal mechanisms for such sharing: licensing schemes, 
bilateral access agreements, regional planning and joint venturing. Another 
presentation showed how one country, New Zealand, initially had inflated - 
expectations for the 200-nautical-mile EEZ, was later disappointed, and 
then proceeded to the hard work of actually calculating the OSY of its 
stocks. The experience of New Zealand highlights two points that often go 
unheeded in the fishery management literature. The first is that to be a 
“winner” in the fishery game, it is not enough to have a large and bountiful 
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EEZ. Enforcement must be provided. Stocks have to be studied so as to 
arrive at OSY. Agreements have to be negotiated. The second point is that 
if a coastal state abdicates these responsibilities, everyone is a loser when 
anarchy ensues. This is just a new form of the old tragedy of the commons. 

Intimately related to fishery management is the legal regime for marine 
scientific research (MSR), the subject of another panel. In his discussion of 
the consent regime, Alfred Soons of the Netherlands Ministry of Transport 
identified the exclusion under the Convention of resource-related science 
(Article 246(5)) as the chief ground coastal states would invoke in refusing 
consent. But in a very important study, two American scholars demon- 
strated that the incidence of refusals had not substantially increased since 
the Convention was signed (pp. 377-78). They readily admitted, however, 
that their figures could not take into account lost opportunities and the 
self-selection scientists exercise in not applying to countries where the likeli- 
hood of refusal is high. While that study provided the first data on the 
impact of the 1982 Convention on MSR, we still do not have any real idea, 
three years later, of the total costs of restricted scientific access. 

Another panel’s discussion of vessel traffic management, a rather differ- 
ent (and overlooked) problem in ocean management, was also characterized 
by rigorous economic analysis. Edgar Gold of Dalhousie University de- 
scribed the demand for better traffic regulation as justified because “dam- 
age and loss statistics in the maritime sector would be totally unacceptable in 
other transport modes” (p. 479). The difficulty, of course, is deciding who 
should be doing the regulating: authorities on shore or the vessels them- 
selves. The other problem, as mentioned in the presentations and commen- 
taries, is that because shipping is so sensitive to any cost increase, it may be 
better to inquire what can be afforded, rather than what cost-benefit analy- 
sis might dictate. 

These four panels all dealt with topic-oriented problems in sea-use man- 
agement. The remainder of the sessions considered diverse aspects of the 
challenge of implementing the 1982 Convention, particularly its mandate to 
extend jurisdictional competences over marine areas—a mandate that nec- 
essarily entails problems of delimiting those areas. Two panels were devoted 
to the delimitation of marine boundaries, the most lawyerly activity in ocean 
management. David Colson and Surya Sharma dealt, respectively, with the 
use of environmental and economic factors in resolving marine delimitation 
disputes. Both had to acknowledge, however, the supremacy of geography 
as the legal basis for such decisions as Gulf of Maine, Tunisia / Libya and 
Guinea | Guinea-Bissau. Donald McRae offered a cogent explanation for this 
judicial emphasis in his discussion of the concept of the single maritime 
boundary. The panels were rounded off by the presentations of J. R. V. 
Prescott on the use of straight baselines and of Clive Symmons on the 
Ireland-UK marine boundary. 

A later panel approached the challenge of ocean management from an 
institutional perspective, namely, the role of the European Community. 
Tullio Treves presented a careful rendering of the EC’s status as a signatory 
to the Convention, together with the legal conundrum posed by the fact that 
while the EC is a signatory, two of its members (Britain and the Federal 


214 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 83 


Republic of Germany) are not. Professor Churchill wrote on the Commu- 
nity’s complicated and divisive common fisheries policy. His approach was 
to consider the EC as a single coastal state for the purposes of analyzing state 
practice in determining OSY, establishing total allowable catch and conclud- 
ing access agreements. In an excellent and well-documented article, Profes- 
sor Birnie of the London School of Economics charted the Community’s 
slow, but steady, development of a common environmental policy. Her 
discussion explained the ongoing debate between those states which advo- 
cate uniform emission standards as the essential basis for environmental 
protection and those which promote environmental quality objectives that 
recognize the ocean’s capacity to absorb and degrade waste materials and 
chemicals. 

This technical debate among environmental engineers is reflected in 
every aspect of coastal and ocean management. It is manifested in decisions 
on competing uses of the sea, on how much regulation is needed and on who 
should bear the costs of those uses and regulations. These topics were 
considered at a special symposium held at the conference. In a sense, this 
was the theoretical core of the entire program, a call for nothing less than a 
“comprehensive management policy for sea areas” (p. 429). The vehicle 
chosen for this exposition was papers treating regional aspects of ocean 
management, to wit, the problems faced by a heavily used and semienclosed 
maritime area such as the North Sea, and those faced by an archipelagic 
nation such as Indonesia. This regional emphasis was commendable, if for 
no other reason than that it effectively illustrated coastal state interdepend- 
ence and the connections among such functional problems as fishery man- 
agement, pollution control and shipping regulation. 

What a regional or multinational perspective offers in the way of a clear 
vision of competing sea uses, it can lose in its abstraction of what manage- 
ment is all about. This related element of the equation was, however, pro- 
vided in an article by Professors Gibson and Halliday, of the University of 
Wales Institute of Science and Technology, on the coastal zone in manage- 
ment and law. Its insight had relevance for every other panel held at the 
19th session of the Law of the Sea Institute. Simply put, the solution to every 
problem of ocean or coastal policymaking must satisfy three deceptively 
simple questions: Who benefits? Who pays? Who decides? Lawyers, planners 
and scientists all understand these inquiries. In the ongoing discussions 
sponsored by the Law of the Sea Institute, the chief contribution of this 
installment of its proceedings will be the consideration and elaboration, 
even in nascent form, of that central formula for effective ocean policy. 


DaviD J. BEDERMAN 
Of the Georgia Bar 


Die seerechtliche Verteilung von Nutzungsrechten: Rechte der Binnenstaaten in der 
ausschließlichen Wirtschaftszone. By Gerhard Hafner. Vienna and New 
York: Springer-Verlag, 1987. Pp. xv, 533. Indexes. DM 172. 


This voluminous book is a part of the thesis presented by Dr. Hafner in 
1983 to join the faculty of the University of Vienna. In spite of its abstract 
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and general title (“The Allocation of Rights to Utilize in the Law of the 
Sea”), the book is mainly an examination of certain articles of the UN 
Convention on the Law of the Sea of 1982. This is more accurately indi- 
cated in its subtitle: “Rights of Landlocked States in the Exclusive Economic 
Zone.” Having attended the Third UN Conference on the Law of the Sea 
(UNCLOS III) as a member of the Austrian delegation, Hafner is an expert 
on landlocked states and has considerable knowledge of the development of 
this issue at UNCLOS III, as well as access to its official documents and the 
vast amount of semiofficial papers produced there. 

The author himself mentions that his thesis was written during the confer- 
ence (p. 5), and that it was the fruit of his participation in it (p. v). Therefore, 
it seems fair to regard the book as having been written from the point of 
view of an industrialized landlocked state. Its genesis also explains why the 
description is not always of the same consistency—a fact for which the 
author asks the reader’s understanding (p. 5). Besides that, its origin in the 
thesis of 1983 apparently is the reason that the treatise hardly considers 
later decisions of international courts! or the practice of states since 1983,” 
and that important scholarly publications of recent years are not, or are 
inadequately, taken into account. Moreover, the author warns the reader 
that his “inductive method” —i.e., the attempt to develop a system from the 
present “materials” rather than applying an existing system—necessarily 
detracts from the lucidity of the description (p. 5). Together with certain 
peculiarities of style, this makes for hard reading indeed. 

After a brief introduction (pp. 1-5) and three short general chapters on 
the concept of landlocked states (ch. A, pp. 6-19), the uses of the seas (ch. B, 
pp. 20-37) and the development of UNCLOS III (ch. C, pp. 38-44), 
Hafner arrives in chapter D (pp. 45-112) at his particular subject. He 
describes the development by the landlocked states of a common policy 
during UNCLOS III. They lay claim to participation in the use of marine 
resources, a share of the benefits of such use and participation in the admin- 
istration of the different zones. As possible legal bases for their claims, the 
author examines the freedom of the high seas, the idea of a trusteeship 
(“custodianship”) of certain states for all other states, the common heritage 
principle and, last but not least, the principle of equity (pp. 80-112). After a 
lengthy chapter on the development of the traditional freedoms of the high 
seas toward a specific legal order containing detailed rules for the uses of the 
seas (ch. E, pp. 113-81), Hafner turns to the allocation of living resources 
(ch. F, pp. 185-242). Here he arrives at the first interesting conclusion of his 


! Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can. v. U.S.), 1984 ICJ 
REP. 246 (Judgment of Oct. 12); Continental Shelf (Libyan Arab Jamahiriya/Malta), 1985 IC] 
Rep. 13 (Judgment of June 3). 

? For a recent summary, see R. SMITH, EXCLUSIVE ECONOMIC ZONE CLAIMS: AN ANALYSIS 
AND PRIMARY DOCUMENTS (19886). 

3 A. SINJELA, LAND-LOCKED STATES AND THE UNCLOS REGIME (1983); L. GONDLING, DIE 
200 SEEMEILEN-WIRTSCHAFTSZONE (1983) (although this book is not in the list of sources, it 
apparently is taken into account in some footnotes); THE EXCLUSIVE ECONOMIC ZONE—A 
LATIN AMERICAN PERSPECTIVE (F. Orrego Vicufia ed. 1984). 
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work: in interpreting the stipulation in Article 87, paragraph 2 of the Con- 
vention that all states shall exercise the freedom of the high seas “with due 
regard for the interests of other States” in the light of the general ‘aim of the 
Convention to promote “‘the equitable and efficient utilization” of the re- 
sources of the seas (Preamble), the author regards the former provision as a 
rule of allocation and equity and as the determining principle for the allo- 
cation of resources under the Convention (pp. 205-12). He subsequently 
analyzes an entitlement based on three principal criteria of an equitable 
allocation of the living resources of the high seas: preceding activities, the 
physical environment (i.e., geographical factors) and need (p. 230). 

The following chapter on the exclusive economic zone (EEZ) represents 
the core of this book (ch. G, pp. 243-339). Hafner assumes that under the 
Convention the rights of the coastal state with regard to an EEZ—and, 
accordingly, the rights of the landlocked and geographically disadvantaged 
states (LLGDS)—exist ipso jure and do not depend on any express procla- 
mation (p. 253). However, this opinion is hard to square with the practice of 
the LLGDS themselves (p. 253 n. 52). Moreover, it would effect rights with 
regard to an EEZ in a landlocked state, even if the respective coastal state 
had not established a zone (or, as Hafner construes it, had silently waived its 
rights to a zone, (p. 252)). It would be more convincing to consider the 
above-mentioned rights to the EEZ as being created by the Convention 
but—unlike the rights of the coastal state to its continental shelf (Art. 77, 
paras. 2, 3)—subject to the establishment of the EEZ. 

In his comprehensive interpretation of the rights of third states under the 
Convention with regard to the living resources of the EEZ (Arts. 62, 69, 
70-72), the author makes, inter alia, the following points: the criteria for 
the allocation of these resources under the cited provisions are more or less 
the same as those applying on the high seas: geographical space, preceding 
activities and need (p. 270). Although the phrase ‘‘the same sub-region or 
region” (Arts. 69, 70), which geographically defines the rights of the 
LLGDS, is not defined in the Convention, it prohibits long-distance fisheries 
outside the region (p. 283). Unlike the unspecified “‘access’’ of other states 
to the surplus of EEZ living resources under Article 62, “the right” to use 
these resources is conferred on the LLGDS by Articles 69 and 70, and the 
author considers them as “their natural resources” in the sense of Article 
193. Accordingly, the sovereign rights of the coastal state to the living 
resources of its EEZ are limited by the rights of the LLGDS under the above 
articles (p. 287). In contradistinction to the right to transit of landlocked 
states (Art. 125), the author regards the rights of the LLGDS under Articles 
69 and 70 as existing independently of an agreement with the coastal state 
(p. 289). These provisions represent a pactum de contrahendo for the conclu- 
sion of an agreement merely on the details of fishing in the EEZ (p. 307). 
However, the rights of the LLGDS to participate are limited to the surplus 
of the living resources (p. 307), as expressly stipulated in Articles 69 and 70. 
From the point of view of an industrialized landlocked state, Hafner is 
critical of the privileges of the developing countries (LDCS) (p. 316), and he 
considers the exception of coastal states, whose economies are overwhelm- 
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ingly dependent on the exploitation of their EEZ living resources (Art. 71), 
as “unclear” in the system of part V of the Convention (p. 317). Neverthe- 
less, he concludes that Articles 69 and 70, taken together, have a positive 
effect on the legal situation of the LLGDS (p. 338). 

The landlocked states have no rights with respect to the exploitation of 
the nonliving resources of the continental shelf (ch. H, pp. 340-50). Yet, 
when it comes to the distribution of payments and contributions made by 
coastal states under Article 82 of the Convention, the International Sea-Bed 
Authority shall, “on the basis of equitable sharing criteria,” take particular 
account of the interests and needs of the landlocked among the least devel- 
oped states. However, Article 82 suffers from several shortcomings, and it 
still has to be tested in the practice of states, as the author rightly points out 
(pp. 352, 354). 

Marine scientific research (MSR) is another use of the seas with which 
Hafner deals extensively in chapter I (pp. 357—402). In his opinion, Article 
246, paragraph 1 of the Convention does not give the coastal state jurisdic- 
tion over foreign MSR activities in its EEZ (p. 383). Nor would the coastal 
state have jurisdiction over foreign scientific research installations or equip- 
ment deployed there under Article 258 (p. 384). However, he expects 
“creeping jurisdiction” of the coastal states regarding such activities (p. 
400). His examination of Article 254 on the rights of neighboring LLGDS 
with respect to MSR in the EEZ contributes to the interpretation of this 
complex provision (pp. 387-400). 

Turning finally to the dispute settlement provisions of the Convention, 
the author examines in particular the exceptions to compulsory dispute 
settlement contained in Article 297. He does not share the widespread view 
that there is no such dispute settlement for disputes relating to the exercise 
of “sovereign rights and jurisdiction” of coastal states (pp. 413, 414). 

In conclusion, one can say that Hafner’s book is a valuable examination of 
the rights of landlocked and geographically disadvantaged states under the 
Convention, but it is not a general treatise on the allocation of resources in 
the law of the sea. 


RAINER LAGONI 
University of Hamburg 


Immigration and the Judiciary: Law and Politics in Britain and America. By 
Stephen H. Legomsky. Oxford: Clarendon Press; New York: Oxford 
University Press, 1987. Pp. xxxix, 345. $68. 


Powerful currents of national ideology, domestic and international poli- 
tics, labor market pressures, judicial precedent and statutory control propel 
immigration law and policy in the United States, as in most industrialized 
countries. Indeed, these currents are so relentless that it is easy to forget that 
there is a special legal subsystem—the doctrines and practices of adminis- 
trative law—to which immigration law is anchored. And because Americans 
tend to be especially provincial in their legal orientation, they also can easily 
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forget how distinctive, even exotic, American immigration law is when 
compared with that of other countries. 

Stephen Legomsky, a law professor at Washington University at St. Louis, 
has written a fine book that attempts to furnish both administrative law and 
cross-cultural perspectives on the immigration law of Britain and the United 
States. Legomsky performs this exceedingly ambitious and difficult under- 
taking with remarkable skill. Although this is not a book for the general 
reader, it contains several sections that will reward the efforts of anyone 
interested in the role of courts and administrative tribunals or in the pecul- 
iar evolution of American constitutional law.as applied to aliens. Specialists 
in immigration law, administrative law and comparative law will find it quite 
stimulating. 

The book is divided into five parts: two of them are wholly descriptive in 
nature; they analyze the main principles and practices governing judicial 
review of immigration decision making in Britain and in the United States. 
(The analysis of the British cases also includes an illuminating discussion of 
immigration decisions of the European Court of Justice and the reception of 
those cases by courts in the United Kingdom.) These parts are written with 
an often mind-numbing thoroughness that is sure to make them rough 
going for any but the most determined reader. Legomsky appears to have’ 
read and carefully parsed every reported immigration decision in both 
countries, and his interpretations and criticisms seem generally well- 
founded. 

The remaining three parts are more provocative and interesting. In part 
III, Legomsky develops a multistage analysis of the evolution of American 
constitutional doctrine concerning governmental power over aliens. He 
perceives this evolution as a movement from an early preoccupation with 
- structural issues of allocation of regulatory authority between the state and 
federal governments, during which the “plenary power” of Congress over 
immigration was first announced, to a contemporary extension and en- 
trenchment of that power in the face of claims of individual rights that have 
received broad judicial protection in nonimmigration settings. Legomsky 
discerns in the Supreme Court’s most recent decisions a growing ambiva- 
lence toward the plenary power doctrine, but he concludes that the Court’s 
future resolution of this question remains uncertain. His main purpose, 
however, is to demonstrate that the doctrine is aberrant as constitutional law 
and “evolved partly through misplaced reliance on decisions supporting 
propositions of much greater modesty” (p. 179). In this, he succeeds ad- 
mirably. 

In part IV, Legomsky attempts to explain the deferential, progovernment 
outcomes in the courts’ immigration decisions in both countries, recogniz- 
ing the significant differences in their political contexts and constitutional 
traditions. The personal backgrounds, recruitment patterns and attitudes of 
judges in the two countries are reflected in different role perceptions that 
lead, nonetheless, to similar results. Social hostility to aliens, he finds, has 
also affected the climate. Along the way, however, he identifies some im- 
portant exceptions to this similar pattern of ‘“‘conservative”’ decisions. In the 
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United States, for example, courts do not review visa denials; they afford 
special procedural protection in the adjudication of citizenship claims; they 
often invalidate INS regulations; and they are more inclined to invalidate 
procedural rules. He closes this discussion by noting the “paradox” that in 
both countries, the courts are most deferential to the immigration author- 
ities in precisely those areas—“natural justice” claims in the United King- 
dom and constitutional interpretation in the United States—where courts 
possess a comparative advantage over bureaucrats, and are most interven- 
tionist in the more technical areas of statutory and regulatory interpreta- 
tion, where courts operate at a disadvantage (p. 271). 

The final part is a prescriptive view of the role of the courts. Here, 
Legomsky is especially interested in establishing that whatever one’s view of 
the judicial role, there is no reason for courts to be more deferential in 
immigration cases than in other cases. After a useful, if familiar, review of 
the arguments for and against judicial restraint and of the relationship 
between courts and the administrative tribunals used for immigration cases 
in both countries, Legomsky analyzes the American “‘political question” 
doctrine and other putative justifications for broader judicial deference in 
immigration cases, noting that British courts have developed a number of 
analogous doctrines and techniques of restraint. He calls for a far narrower, 
more tailored and more “‘realistic’”’ application of these doctrines, essentially 
confining them to situations in which foreign affairs considerations are 
genuine, significant and outweigh the individual rights at stake. 

Legomsky writes with a clarity and precision all too rare among today’s 
legal scholars. This clarity is enhanced by the editorial technique of frequent 
summaries and recapitulations of major themes. In a work of such broad 
scope, of course, there inevitably are analytical gaps and frustrating omis- 
sions, some more serious than others. Legomsky’s book is no exception. His 
one-paragraph allusion near the end to aliens’ “political powerlessness” (p. 
300), for example, fails to do justice to a complex phenomenon that is highly 
relevant to his larger themes. Aliens are not a politically monolithic group; 
the patterns of their interests, resources and alliances with other, more 
powerful groups are intricate, varying from group to group and often 
within groups. Suffice it to say that the shape of the 1986 immigration 
reform legislation cannot fruitfully be explained in Legomsky’s simplistic 
terms. And although he exhibits sensitivity to the historical and cultural 
contexts of immigration, his analysis often seems abstracted from the insti- 
tutional and bureaucratic settings in which immigration law is actually ad- 
ministered and which, far more than the formal decisions of courts, deter- 
mine how aliens fare in the United States and Britain. Indeed, the author’s 
almost exclusive preoccupation with judicial decisions, relieved only by brief 
discussions of formal administrative tribunals, reflects a common and unfor- 
tunate intellectual orientation among American legal scholars, including 
administrative law specialists. Perhaps because Legomsky is in such good 
company, he has picked up one of its bad habits. 

These defects, however, must not be permitted to detract from the im- 
mense value of Legomsky’s book. It possesses all of the virtues of a careful 
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comparative study: it stimulates a new, richer understanding of what we 
thought we knew about our own legal system, while also provoking us to 
consider how another legal system that resembles ours in certain respects, 
and confronts roughly similar policy problems, has gone about solving 
them. One can only hope that other legal scholars will follow Legomaky s 
splendid example. 


PETER H. SCHUCK 
3 ; Yale Law School 


The Legal Status of Berlin. By 1. D. Hendry and M. C. Wood. Cambridge: 
Grotius Publications Limited, 1987. Pp. xxii, 388, Index. £55; $98. 

Dokumente zur Berlin-Frage 1967-1986. Edited by Hans Heinrich Mahnke 
for the Research Institute of the German Society for Foreign Affairs in 
cooperation with the Senate of Berlin. Munich: R. Oldenbourg Verlag, 
1987. Pp. 700. Index. DM 98. 


The legal status of Berlin reflects the major developments of German 
history since the Second World War: the time of the four-power coalition 
occupying the Reich and its capital in 1945, Germany’s division into two 
states and the Cold War period, and finally détente. Consequently, laws 
from different sources that are said to apply to Berlin are partly contradic- 
tory or ostensibly reconciled by “dilatory compromise formulae” (Carl 
Schmitt): the Allied law of occupation, the law of the German states (i.e., of 
the Reich and the Federal Republic of Germany and of the German Demo- 
cratic Republic) and the local law of the Berlin authorities in West and East. 
The states involved—to leave aside the scholars—take fundamentally dif- 
ferent views of Berlin’s legal situation. For the three Western Allies, Berlin 
as a whole remains under the joint administration of the four powers; 
whereas the Soviet Union and the GDR today, after several changes of 
attitude, hold that there has been a reduction of the occupation regime to 
the Western sectors. The Federal Republic, though acknowledging Allied 
rights, claims Berlin as its Land. 

Therefore, it is not an easy undertaking to order the complicated legal 
relations inside, and with regard to, Berlin. I. D. Hendry and M. C. Wood, 
formerly legal advisers to the British Military Government in Berlin and the 
British Embassy in Bonn, respectively, and now legal counsellors at the 
Foreign Office, have succeeded in doing so. Their book explains Berlin’s 
legal status in all its important aspects in a clear, understandable and con- 
vincing manner; it gives reliable information about the basis of the Allied 
supreme authority over Berlin as well as on important details of its day-to- 
day administration. 

The book consists of seven parts. The first briefly introduces the principal 
political developments since 1944 and the legal status of Germany (pp. 
1-27). Part 2 informs us about the major Allied regulations concerning 
Berlin from 1944 to the Quadripartite Agreement of 1971, the Allied and 
German institutions administering the city and the law applicable in Berlin 
and the Berlin area as such (pp. 29-97). In the third part, the authors 
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examine the access of the Western Allies and of civilians to Berlin (pp. 
99-139). Part 4 presents a very contentious issue: the ties between Berlin 
and the Federal Republic, particularly the application of federal legislation 
to Berlin and the'role of federal agencie in relation to, and the federal 
presence in, Berlin (pp. 141-85). In the fifth part, Hendry and Wood 
. describe the external representation of Berlin’s interests (extension of inter- 
national agreements to Berlin, international organizations, the European 
Communities, contacts with the GDR and East Berlin (pp. 187-231)). Cer- 
tain internal questions are dealt with in part 6: nationality, passports and 
identity cards, freedom of movement (heré a look at the situation of the 
churches in the divided city would have been interesting), railways and 
- . waterways, demilitarization, security and public order (pp. 233-93). Be- 
cause Allied control has been limited de facto to the Western sectors since 
1948, when the Soviets ceased to participate in the Allied Kommandatura, 
the authors had to treat the Soviet sector separately i in the last part (pp. 
295-308). The work concludes with some important documents (pp. 
313-50), four maps, two lists of treaties and legislative measures mentioned 
in the book, a short bibliography and an index. 

But the biggest strength of the book, its clarity, has its price: the authors’ 
method is to follow strictly the legal opinion of the Western Allies. Differing 
views, in particular those of the Soviet Union and the GDR, are described 
accurately but put aside briefly by means of a Western declaration: Washing- 
ton (London | Paris) locuta, causa finita. Even if one agrees with the results, this 
procedure is not very satisfactory. Where the Allies leave a legal question 
open (a common practice in international relations), it remains unanswered 

„in this book. Similarly, the authors refer to the main literature! but abstain 
from any thorough discussion. Problems of German and Berlin constitu- 
tional law are hardly more than mentioned. A certain restraint is pro- 
nounced by the authors themselves: “[The’book] seeks to describe the legal 
position as it emerges from actual practice and the ee adopted by the 
various Governments and authorities concerned . . . . It contains no ex- 
tended analysis of certain more theoretical issues’ (p. xv). But even ina 
work so conceived, some fundamental questions need closer scrutiny. First, 
without giving reasons, the authors hold that the rights the four powers 
assumed with their declaration of June 5, 1945 (which are still the basis of 
the Allied. administration of Berlin), “are more extensive than those of a 
belligerent occupant, and in particular are not subject to the limitations set 
out in the Hague regulations of 1907” (p. 35; compare pp. 3, 61, 84, 235). 
Second, on page 23 it is stated that ‘‘[quadripartite rights and responsibili- 
ties] are in no way inconsistent with any rule of international law.” The 
corresponding footnote points to the ‘‘continuing significance” of the 
“enemy states clauses” of the UN Charter (Arts. 53 and 107). The problem 
of these clauses cannot be solved in one sentence. In addition, one may ask 


’ Apart from the important documents edited by the Federal Ministry for Inner German _ 
Relations, DOKUMENTE ZUR DEUTSCHLANDPOLITIK and TEXTE ZUR DEUTSCHLAND- 
POLITIK, see FaBbender, Dokumentationen zur Rechtslage Deutschlands, 20 DEUTSCHLAND AR- 
CHIV 299 (1987). 
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how long, in view of the right of self-determination of peoples, an occupa- 
tion regime (considered as being transitional) can be maintained if the peace 
treaty, which normally ends that regime, is totally unforeseeable. 

In sum, the work is mainly an accurate and comprehensive digest of state 
practice regarding Berlin, in particular of the present Western Allied ad- 
ministration, always citing the relevant documents. As such, it is a very 
useful addition to the more recent literature: Mahnke’s book—dealing not 
only with the legal, but also with the political, military and: economic situa- 
tion—must be consulted for the historical development of the Berlin prob- 
lem but does not offer as many legal details as Hendry and Wood do. The 
latter observation also applies to Zivier’s study, which, in its new edition, is 
nevertheless the closest examination of Berlin’s legal status in the German 
language. Schiedermair analyzes the Quadripartite Agreement of 1971 in 
precise terms; and Pfennig, Neumann and Scholz concentrate-on questions 
of German and Berlin constitutional law.” 

The second book under review—edited by Hans Heinrich Mahnke, legal 
adviser of the Federal Minister for Inner German Relations, in cooperation 
with the Senate of Berlin—contains about five hundred documents of the 
period between 1967 and 1986, almost all taken from official sources. 
Additionally, documents not allowed to be published are summarized in the 
footnotes. As the selection was determined by an interest in legal develop- 
ments, the texts are mainly agreements, legislative acts and governmental 
declarations (in particular, of the four powers and the two German states). 
Spot-checks reveal that, with few exceptions, all the important legal docu- 
ments were included. Corresponding to their subject, the texts are arranged 
chronologically in 43 chapters. For example, the third chapter, which in- 
cludes 13 documents, is entitled “Access to Berlin (1968-1971); the fifth, 
containing eight texts, “The Discussion on the Berlin Session of the Federal 
Assembly (1969)”’; and the last, consisting of four pieces, “Transit Through 
the Territory of the GDR to Berlin (West)—The Problem of Persons Seek- 
ing Political Asylum” (1986). At the end, there are three chapters covering 
the period since 1945 (one reproducing the judgments of the Federal Con- 
stitutional Court relating to Berlin) and a bibliography covering the years 
1967 to 1986. Two tables, one of the chapters and another that lists all the 
documents in their systematic and chronological order, and indexes of sub- 
jects and persons help the reader to find specific texts. The Quadripartite 
Agreement of 1971 is published in the authentic English, French and Rus- 
sian versions (all parts but the Agreed Minutes, the correspondence and the 
Final Quadripartite Protocol), and in the West and East German transla- 
tions. All the other texts, with very few exceptions, are reproduced solely in 
German. The work mainly addresses itself to German readers. While it was 


? D. MAHNKE, BERLIN IM GETEILTEN DEUTSCHLAND (1973); E. ZIVIER, DER RECHTS- 
STATUS DES LANDES BERLIN (4th ed. 1987) (in 1980 a translation of the 3d ed. of 1977 was 
published as THE LEGAL STATUS OF THE LAND BERLIN); H. SCHIEDERMAIR, DER VÖLKER- 
RECHTLICHE STATUS BERLINS NACH DEM VIERMACHTE-ABKOMMEN VOM 3. SEPTEMBER 1971 
(1975); G. PFENNIG & M. NEUMANN, VERFASSUNG VON BERLIN (2d ed. 1986); Scholz, Der 
Status Berlins, in 1 HANDBUCH DES STAATSRECHTS 351 (J. Isensee & P. Kirchhof eds. 1987). 
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therefore proper to reproduce the documents originally written in Russian 
in their official GDR translation, the English and French texts—in view of 
the average German reader’s knowledge of these languages—should have 
been printed in the authentic versions. This would also have been helpful 
for the non-German reader. For anyone interested in the legal situation of 
Berlin, this unique documentation, like its predecessor for the years 1944 to 
1966,” is an indispensable aid. 
l pe BARDO FABBENDER 
Institute of Legal History 

University of Bonn 


Die beiden deutschen Staaten in der Dritten Welt: Die Entwicklungspolitik der 

: DDR—eine Herausforderung fiir die Bundesrepublik Deutschland? By 

Hans-Joachim Spanger and Lothar Brock. Wiesbaden: Westdeutscher 
Verlag, 1987. Pp. 428. 


As may be gathered from the subtitle (“GDR Development Policies—A 
Challenge for the Federal. Republic of Germany?”), this voluminous book 
concentrates on the economic aspects of German-—Third World relations. 
Political and strategic considerations enter in mostly where they affect eco- 
nomic policies of both Germanys toward developing countries. The book is 
the result of the amalgamation of two separate research projects covering 
the German Democratic Republic (GDR) and the Federal Republic of Ger- 
many (FRG), respectively. The first is by Dr. Spanger and the second by Dr. 
Brock. The introductory and concluding chapters reflect their joint 
findings. 

The introductory chapter considers the historical and theoretical foun- 
dations of the East-West controversy regarding the Third World. It summa- 
rizes the theories and criticisms of imperialism, the various approaches to 
anti-imperialism and how the latter affected development theories. 

Spanger’s study of the East German approach to relations with the Third 
World is, for the uninitiated, a fascinating introduction to the subject. It 
begins by describing the evolution of scientific studies on developing coun- 
tries in East Germany, a discipline hampered both by an initial lack of 
apparent relevance and by the need to embed it firmly in the current (and, 
therefore, constantly changing) state of ideological thinking. There follows 
a presentation of the various facets of theoretical approaches, including the 
way that relations with developing countries fit into the general Marxist- 


3 DOKUMENTE ZUR BEN FAG 1944- 1966 (W. Heidelmeyer & G. Hindrichs 4th ed. 
1987) (unchanged reprint of 3d ed. 1967). The two previous editions cover the periods 
1944-1959 (O. M. von der Gablentz, H. W. Kuhn & C. F. von Mettenheim, Ist ed. 1959) and 
1944-1962 (W. Heidelmeyer & G. Hindrichs 2d ed. 1962). For abbreviated English transla- 
tions, see DOCUMENTS ON THE STATUS OF BERLIN 1944-1959 (O. M. von der Gablentz ed. 
1959); and DOCUMENTS ON BERLIN 1943-1963 (W. Heidelmeyer & G. Hindrichs eds. 1963). 
Hindrichs and Heidelmeyer have also edited abbreviated versions on the period 1943-1963 in 
French and Spanish, respectively (1964 and 1965). In the English and French editions, the 
documents originally written in English and French are published in their authentic versions, 
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Leninist conception of foreign policy and the Marxist-Leninist view of un- 
derdevelopment, which is seen as the consequence of imperialism and co- 
lonialism. Spanger then describes the manner in which, at various.times, the 
integration of developing countries into the world revolutionary process 
was considered. He follows a similar approach for the: process of develop- 
ment itself—at first according to capitalist and socialist criteria, with the 
later acceptance of intermediate, temporary approaches that emerged from 
the need to explain what actually happened in Third World countries in the 
1960s and 1970s. 

On the basis of this theoretical outline, Spanger then examines the various 
phases of actual East German policies toward the developing world. For a 
long time, these were seriously affected by the West German Hallstein 
Doctrine, according to which diplomatic relations with East Germany meant 
a break with West Germany. During this-pericd, the main effort lay in 
support for national liberation movements and the promotion of economic 
relations. After the normalization of inter-German relations, the GDR was 
able to conduct relations with Third World countries on a more traditional 
basis; they were then mainly affected by the general trends in East-West 
relations. The author also shows the constraints that prevented the GDR 
from playing a significant role in military matters, before he turns to eco- 
nomic relations. He notes that, in conformity with Communist views, the 
GDR felt that development assistance should be provided by those responsi- 
ble for the current underdevelopment of the Third World, i.e., the imperi- 
alist and capitalist powers. This position did not preclude economic assist- 
ance if it became part of an effort to bolster pro-Communist regimes. ‘Trade 
relations with developing countries have followed a similar pattern, con- 
centrating mainly on “friendly” countries, where special payment facilities 
have often been granted. 

The much shorter presentation of West Germany’s relations with devel- 
oping countries by Brock covers more familiar ground. The reader is re- 
minded, however, of some aspects he may have forgotten. Among these are 
the importance of prompting by the United States in the early days of 
development cooperation and the extraordinary continuity of most policies 
toward the Third World under the various West German Governments, 
with the important exception, of course, of ‘the Hallstein Doctrine. The 
presentation of the policies based on the latter presents a proper mirror 
image of the corresponding part of Spanger’s study. Once the sole represen- 
tation claim was abandoned, West Germiany, too, could follow more tradi- 
tional approaches in its relations with the Third World, reflective to some 
extent of Western attitudes in East-West relations. However, Brock shows 
the growing importance of purely economic considerations in policymaking. 
If following capitalist approaches was never really an essential prerequisite 
for close economic relations, West Germany, on the other hand, was always 
hostile to concepts regarding the “‘New International Economic Order” and 
to countries that strongly upheld them. The most lasting consideration in 
economic relationships, however, according to the study, was Germany’s 
own economy. Development aid went to countries that provided essential 
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raw materials 0 or were seen as potential export markets. For the same reason, 
aid has usually: been conditional on being spent whenever possible on Ger- 
man products. . 

The last chapter considers common approaches and incompatibilities in 
the development policies of the two German states. As can be surmised from 
the earlier consideration of basic approaches, incompatibility. is the rule and 
common approaches form rare exceptions. The main difference from ear- 
lier days seems to stem from the absence today of active confrontation, 
which has largely been superseded by mutual toleration and even occasional 
attempts at cooperation. 


DIETRICH KAPPELER 
University of Nairobi 


Economic Development in Africa: International Efforts, Issues and Prospects. 
Edited by Olusola Akinrinade and J. Kurt Barling. London: Pinter 
Publishers, 1987. Pp. x, 266. Index. $30. Distributed by Columbia 
University Press. 


This book is composed of 10 articles covering a variety of issues, among 
which development always figures, but not necessarily as the principal focus. 
The editors’ introduction deals with the concept of development, which is 
discussed in the light of the various theories that have been expounded since 

‘the 1950s. This is followed by a short’ presentation on how the African 
countries have severally and collectively tried to handle development. In his 
article, Aid and African Development, J. Kurt Barling tries to assess the con- 
tribution of official development aid to development efforts in Africa. He 
notes that at no time has this aid been the major source of development 
funding and that, equally, at no time has it come anywhere close to satisfying 
the actual need. The article then considers the various approaches used by 
donors and the problems they have encountered. Its conclusion is that even 
at the current reduced rate, official development aid sometimes exceeds 
what can properly be absorbed in truly useful projects. This shortcoming 
partly stems from the fact that the “easy” kind of development, especially in 
the infrastructural field, now must increasingly give way to more sophisti- 
cated ventures where the possibilities for failure are infinitely greater. 

The next three articles deal with attempts to promote development 
through continental and subregional integration. In their study of 
ECOWAS,’ S. A. Olanréwaju and Toyin Falola also provide an overview of 
the principles of economic integration and the main theoretical approaches 
to them. They then rather briefly look at some aspects of the ECOWAS 
experience and at the reasons for the considerable difficulties it has had to 
face so far. Among these, one might highlight the fact that Francophone 
member states simultaneously belong to subregional economic organiza- 
tions of their own, which tends to exacerbate mistrust and hostility based on 


! The Economic Community of West African States, set up by the Treaty of Lagos of 1975. 
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cultural differences inherited from ‘colonial days. Ekei U. Etim’s article on 
the ECA? is useful not only in describing that regional body’s own activities, 
but also in providing the full picture of its efforts to decentralize activ- 
ities at the subregional level. These eventually led to the establishment of 
MULPOGs,’ at least one of which greatly contributed to setting up a subre- 
gional preferential trade area in eastern, central and southern Africa in 
1981. This development, strangely, is hardly mentioned. In Dying Separately 
or Living Together, Scott Thomas relates the efforts by South Africa to set up 
a regional economic system that: would have increased its hold over its 
neighbors. Since political and economic domination, rather than develop- 
ment, was the motivation for these efforts, it might have been interesting to 
place them squarely among the other attempts by South Africa to tie its 
neighbors to it in other fields, especially regarding security relations. 

In his article, The EC and Development Efforts in Africa, Christopher Stevens 
describes the genesis of the Lomé Conventions and tries to gauge their 
impact on African development. Conceived of initially as a first step toward 
a “New International Economic Order,” the Lomé system, in the author’s 
view, has ended up as a very traditional form of development cooperation, 
whose efficacy is moreover eamnpere „by the complexity of the Brussels 
bureaucracy. 

The next two articles, by Gtasale Akinrinade and Kaye Whiteman, deal 
with the Commonwealth and Francophonic contributions to development 
in Africa. The comparison of the two approaches is most illuminating. 
Whereas the Commonwealth has progressed step by step, adjusting its ac- 
tion to. results obtained and changing circumstances, the Francophonic ap- 
proach was rather that of a grand design in which the development content 
was almost entirely geared toward education and culture. 

Mark S. C. Simpson places Brazil’s economic relations into the context of 
South-South relations. It is a success story of salesmanship rather than of 
development cooperation. The last article, on Africa’s debt problem, by 
Matthew Martin, is mainly a very good presentation of approaches to debt 
management in general, describing the various methods used by creditors, 
rather than a study of the specifically African situation, whose complexity, it 
is true, could not be properly handled in the short space allowed by the 
editors. 

Altogether, the book contains very useful information, even if much of it 
would not necessarily be sought under its title. As a source of short refer- 
ences to such matters as ECOWAS, ECA, the Commonwealth Fund for 
Technical Cooperation, the Francophonic bloc and the handling of debt 
crises, it is certainly most valuable. 


DIETRICH KAPPELER 
University of Nairobi 


2 The United Nations Economic Commission for Africa, headquartered in Addis Ababa. 
3 Multinational Programming and Operational Centres. 
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The Charter of the Islamic Conference and Legal Framework of Economic Co-opera- 
tion among its Member States. By Hasan Moinuddin. Oxford: Clarendon 
Press; New York: Oxford University Press, 1987. Pp. xx, 322. In- 
dex. $67. 


This book, an enlargement of a doctoral dissertation submitted to the 
Faculty of Social Sciences, Ruhr University, West Germany, is organized 
around a theme not suggested by its title. The title does convey what is the 
content of about two-thirds of the book—legal analysis of the Charter of the 
Organization of the Islamic Conference (OIC) and of certain economic 
cooperation agreements adopted under its umbrella. But this analysis is 
undertaken for another purpose, concerned with the Islamic doctrine of 
jihad, usually translated as “holy war,” and the significance of that doctrine 
for the international relations of modern Islamic states. 

The purpose of the book is to discredit the conception that, for any 
modern “Islamic state,” or state upholding Islamic legal doctrine, the only 
basis for relations with non-Muslim states is that of jihad. The author begins 
by reviewing findings of Western scholarship that the classical Islamic doc- 
trines of war and of international relations (siyar), characterized as doctrines 
set down purely unilaterally and with eternally binding divine sanction, 
require Islamic states to conduct their international relations on the basis of 
perennial jihad, dedicated to conquest of the world for Islam. The author 
also observes that, drawing on such findings, Western scholars express con- 
cern whether Islamic states emerging in modern times will conform to 
international law and generally accepted international norms. Of course, 
these scholarly conclusions take on a special twist, as Dr. Moinuddin merely 
alludes, from the West’s deep-seated memories of a perpetual Islamic war 
footing, and its prejudices against Islam as a religion spread by the sword. 
There is also the factor, which again Moinuddin scarcely mentions, that 
these memories and prejudices have recently been revived and given new 
credibility by various events of violence and defiance of international norms 
justified in the name of Islam, among them the 1981 assassination of Presi- 
dent Sadat and the 1980 Iranian seizure of U.S. diplomats. 

Against such impressions, scholarly and otherwise, Moinuddin offers two 
distinct arguments. The first, occupying the first third of the book, seeks to 
disprove the view that the Islamic law of international relations is based 
solely on holy war, on the ground that this view conflicts with the Koran as 
properly interpreted. Moinuddin reviews the Koranic verses, the conclu- 
sions of Western scholars of Islamic law and the practice of historical Muslim 
states. The second argument, occupying the remaining two-thirds of the 
book, is that this view is refuted by modern Muslim countries’ patterns of 
behavior in the international sphere, which wholly conform with positions 
commonly approved and adopted in international legal discourse and prac- 
tice, particularly by developing countries. This argument proceeds by legal 
analysis of certain OIC agreements, which are chosen as representing 
agreements reached among Muslim states on the platform of Islam and 
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Islamic solidarity. The OIC agreements dealt with are, besides the Charter . 
of the Islamic Conference (approved March 4, 1972), two agreements 
among member states to enhance Islamic economic solidarity, the General 


Agreement for Economic, Technical and Commercial Cooperation (ap- ` ` 


proved May 22, 1977) and the Agreement for Promotion, Protection and . 
Guarantee of Investments (approved June 5, 1981). 

Because it contains these two very different major sections, the book can 
be approached and evaluated, and will attract different audiences, accord- 
ing to two points of view: one seeing it as an argument about the Islamic law 
of international relations, and the other seeing it as an examination of the 
OIC agreements. My evaluation of the book varies considerably according 
to which viewpoint is adopted. 

To take up the second viewpoint first, the one signaled by the title, I find. 
much to recommend it. Those interested in a close parsing of the OIC 
agreements, in the light of the United Nations Charter and declarations, the 
OAU Charter, and other international agreements, institutions and arbitral 
awards, will find the author’s treatment valuable and intelligent. The dis- 
cussion clings to the texts of the OIC agreements (reproduced in appen- 
dixes) and rarely considers any other steps taken by the OIC reflective of its 
legal framework. Larger issues of international law entering into the inter- 
pretation are usefully treated, though at times perhaps too polemically or 
ambitiously, given the constraints of space. At the level of detail, one finds 
significant lapses. Several seem due to the origin of the book as a disserta- 
tion; among these is the fact that, in addition to the apparent 2—3-year delay 
between its completion and its publication, there appears to be an additional 
gap in time between the point up to which the author had exhaustively 
covered OIC developments, probably for the dissertation, and the point at 
which the dissertation was revised and enlarged. This gap.is demonstrated 
by a declaration (p. 104) that there have been only three summit confer- 
ences, omitting the fourth, held in 1984, to which the author himself else- 
where refers. There are glaring omissions.or oversights in his coverage. He 
is unaware of the decision taken at the 1981 Third Summit Conference to 
establish an Islamic Court of Justice; he cites instead ‘‘recent,”’ i.e., 1981, 
calls to establish such a court, the chances for which he considers “‘limited”’ 
(pp. 96, 262-63). (In fact, a statute for this court was adopted as an amend- 
ment to the Charter by the 1987 Fifth Summit Conference.') One purpose 
of this court is reportedly to create a forum to allow voluntary resolution of 
inter-Islamic disputes specifically under Islamic law, as an alternative to ` 
adjudication by the International Court. of Justice. The author also makes 
no mention of two longstanding OIC projects, one to create an ‘Islamic 
Commission for International Law,’’? for which a draft statute was prepared 


1 Resolution 13/5—P[IS] (1987). ; 

z Significantly, by resolution of the recent conference of foreign ministers in Amman, this 
proposal was referred to the OIC Academy of Islamic Law, a council of respected, quite 
conservative, scholars of Islamic law issuing from time to time opinions on contemporary 
religious-legal issues, for the academy’s determination whether it should undertake the func- 
tions of the proposed commission. 
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n by the Twelfth Islamic Conference of Foreign Ministers in 1982, and an- 
` other, under way since 1979, to draft a charter of Islamic human rights. 
These. developments seem highly germane to two of the author’s conclu- 
sions, one that Islamic states have shown strong reluctance to create any 
„supranational Islamic authority; and the other—part of the book’s overall 
thesis about Islamic international law—that international behavior of Mus- 
lim states has willingly conformed to “‘universally recognized general princi- 
ples of international law,” which these states consider consistent with Is- 
Tamic law (pp. 18, 65-66, 184-85). These OIC initiatives, analyzed for their 
significance, might support a case that modern Islamic thought and interna- 

_ tional behavior are not dedicated to unquestioning continued conformity to 
general international law, but rather seek a gradual development of a genu- 
inely distinct Islamic “third force” (pp. 3—4), not only in culture, politics, 
economics and society, as the author would allow, but also in international 
law, which he seems concerned to deny (see pp. 49-53). 

Viewing the book from its other aspect, as an argument about Islamic 
legal doctrines of international relations, one is disappointed to find the 
treatment weak, due chiefly to a weakness of method. It is no doubt a 
- necessary, even vital, task to demonstrate that in Islamic law there are 
available grounds for international toleration, for the principles of equality 

` and reciprocity among nations and, indeed, resources for furthering the 
highest ideals of international legal development. The author’s attempt to 
accomplish this task, however, in a mere 64 pages, falls woefully short, and 
for some readers may lend strength to the opposite view. The task demands 
a subtle examination of the sources of Islamic law, using a declared and 
defended methodology, at a level of thoroughness and intellectual rigor 
approaching that of the classical authors. Moinuddin, however, appears not 
to possess the tools to use the Arabic classical works and original sources of 
the law, and has relied on modern works in English and German, usually by 
the very Western authors who, he states, have “taken great pains to show” 
that Islamic international relations are based on jihad (p. 3). Even in his basic 
introduction to Islamic law, he falls into vital errors by following modern 
authors. Some of his detailed arguments proceed on the basis of a few- 
sentences in secondary sources, which are themselves at times misleading 
generalizations (see for example the characterization of Ibn Taymiyya’s 
views, p. 21, following M. Khadduri). His attempt to develop a new basis for 
Islamic international relations on the evidence of Koranic translations faces 
many obstacles. One of these is that it is premised on modern Islamic legal 
methodologies still highly controversial; for example, his argument requires 
him to denounce the venerable doctrine of abrogation (al-nasikh wa-al- 
mansukh). It would have been better had he chosen to take up explicitly, 
analyze and compare arguments along these lines by recognized Muslim 
. legal scholars. In sum, in his eagerness to refute a Western characteriza- 
tion, that Muslim scholars’ attempts to put Islamic international law on a 


3 See, e.g., M. Shaltūt, The Koran and Fighting, in JIHAD IN MEDIEVAL AND MODERN ISLAM (R. 
Peters trans. 1977). 
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new footing have not passed beyond “apologetic” and “gratuitous . . . 
slogans” (p. 3), the author only provides confirming evidence. He is on 
somewhat firmer ground in a second stage of this argument, in which he 
claims that an Islamic law of international legal relations differing from the 
classical formulations of jihad and siyar can be derived from the historical 
practice of Muslim states and, as he goes on to demonstrate in the case of the 
OIC agreements, from their contemporary practice. He takes the quite 
original step of deriving rules of a “Muslim international law” from these 
cases by use of modern international legal theory. (Not surprisingly, such an 
approach leads him to conclude that this “Muslim international law” con- 
forms to general international legal principles (pp. 49-53).) By doing so, he 
is able to make the argument that this practice is normative in a modern 
international legal sense, but he wholly fails to reconcile this alleged norma- 
tivity with the sort of ultimate religious-legal normativity claimed by siyar 
and jihad. In particular, we are left wondering why this practice, which in 
any event is mostly that either of Muslim powers acting in a world domi- 
nated by a more powerful West or of contemporary Muslim states defining 
themselves secularly, should be considered binding by emerging Islamic 
states wholly dedicated to the fulfillment of the religious law. 

Other defects are editorial. The author’s style suffers from inapt word 
choice, noncommittal phrases such as “‘it is argued,” and quotations without 
attribution. The footnotes, which are numerous, appear at the end, and the 
text is often difficult to read without consulting them. The page numbers 
for indexed items are incorrect, usually off by two. There are many typo- 
graphical errors, some damaging. The transliteration of Arabic terms is 
erratic and almost always wrong, with misspellings as well as incorrect dia- 
critical marks. 

Despite these flaws, which this reviewer may emphasize precisely because 
of sympathy with the author’s overall aims, the book still has value. It meets 
a need for treatment of the OIC, an interesting case of an interregional 
organization, and draws attention to the important phenomenon of interna- 
tional Islamic cooperation and institutionalization. Although in its other 
aspect—making the case against characterization of Islamic international 
law as based unalterably on war—the ‘book is weak, it still can claim two 
virtues: first, it demonstrates that this is at least not how modern Muslim 
states have behaved; and second, it sets itself against common assumption 
and prejudice, and announces that there is another view. 


FRANK E. VOGEL 
Harvard Law School 


Principles of International Development Law. By Milan Bulajić. Dordrecht, 
Boston, Lancaster: Martinus Nijhoff Publishers; Belgrade: Export- 
press, 1986. Pp. 403. Dfl.175; $76.50; £48.50. 


Bulajic’s Principles of International Development Law gives full play to the 
author’s rich and varied experience as legal adviser to the Yugoslav Foreign 
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Ministry, a key member of the International Law Association and an active 
participant in numerous official and unofficial conferences relating to inter- 
national development and the international economic system. The reader 
who bears with Bulajic’s somewhat ponderous style will be rewarded with a 
formidable compilation and a highly instructive analysis of a network of 
international charters, resolutions, declarations and other instruments that 
constitute the infrastructure of international development law. Based on 
this infrastructure as well as pertinent academic works, Bulajić makes a truly 
valiant attempt to elucidate the evolving principles of international develop- 
ment law whose rationale, we are told, is the establishment of a “New 
International Economic Order.” 

Bulajić contends that. while classical international law is based on the 
formal principle of sovereign equality, ‘‘international development law pro- 
ceeds from the premise that equality in conditions of economic inequality is 
tantamount to the legalization of inequality.” Thus, international develop- 
ment law “represents a set of rules regulating international relations with an 
eye to promoting equity, mutual aid and redress and compensation for the 
inequalities of developing countries vis-a-vis the developed countries.” The 
author then embarks on a careful and well-balanced analysis of some of the 
major principles in this area, e.g., equity and solidarity, the entitlement of 
developing countries to development assistance, the right to economic self- 
determination—permanent sovereignty over natural resources—preferen- 
tial, nonreciprocal and nondiscriminatory treatment for developing coun- 
tries in all fields of international economic cooperation, the right of every 
state to benefit from science and technology, the duty of states to cooperate 
with one another. for development, participatory equality of developing 
countries in international economic relations, the common heritage of 
mankind and the right to development, He draws significantly on the stud- 
ies prepared by UNITAR. 

-In discussing these principles, Bulajić squarely confronts the opinions of 
numerous scholars who question the emergence of any hard law in this field. 
Readers will no doubt differ as to whether Bulajić succeeds in establishing 
. the evolution of legal principles here, as distinguished from principles of 
international public policy. What is significant, though, is that the book 
admirably portrays a myriad of emerging ideas that are ultimately bound to 
play a significant role in the restructuring of the international economic 
system. 

While the book is undoubtedly preoccupied with redressing economic 
disparity in the world community, Bulajić is by no means a partisan advocate 
of Third World views. True, the gravamen of his thesis compels him to 
challenge well-settled positions of Western scholars, but he does not hesitate 
to take issue with the positions of the Group of 77 or the socialist countries. 
Thus, he repeatedly admonishes developing countries to commit themselves 
to the establishment of a viable and equitable international development law 
and to be realistic and appropriately accommodating in this regard, as in 
assuring fair treatment to foreign investment. Again, while he agrees with 
Soviet jurists that peaceful coexistence is an important principle of interna- 
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tional law, Bulajić finds it inadequate as a foundation for international 
development law. ; 

However, the book is somewhat circumscribed by Bulaji¢’s own experi- 
ence, which revolves around international conferences and scholarly works. 
The meticulous and rigorous analysis of numerous international resolu- 
tions, declarations, charters and academic opinions leaves one yearning for 
hard empirical data. It would have been instructive and refreshing if the 
author had demonstrated the extent to which emerging principles of inter- 
national development law are, in fact, reflected in such hard data as IMF 
conditionality for loans to developing countries, the World Bank’s struc- 
tural adjustment programs for developing countries, the dwindling official 
development assistance from developed countries, any specific transactions 
between transnational corporations and developing countries, debt settle- 
ments between Western banks and developing countries, compensation and 
countertrade arrangements between socialist countries and developing 
countries or trade patterns between industrialized and developing coun- 
tries. The skeptic may indeed wonder whether a major work on interna- 
tional development law enunciating concepts of the New International Eco- 
nomic Order! is meaningful at a time when developing countries, reeling 
from a crippling debt burden and general economic malaise, have virtually 
abandoned the heady language of just entitlement in favor of urgent pleas 
for assistance. 

An appropriate response to this, which clearly informs the book, is that 
the evolution of principles of international development law is a long-term 
process and that the harsh realities of the current inhospitable international 
environment should not detract from an inexorable historical evolution 
resulting from the fundamental changes that have taken place in the inter- 
national political and economic system after the Second World War. Bulajić 
keeps the faith and thus makes a major contribution to an important histori- 
cal development. : l 


SAMUEL K. B. ASANTE 
UN Centre on Transnational Corporations 


Il Finanziamento multibilaterale. By Sergio Marchisio. Milan: Franco Angeli, 
1986. Pp. 158. Indexes. L. 16,000. 


Professor Marchisio’s book is published as part of the series of books 
edited by the Department for Cooperation for Development of the Italian 
"Ministry of Foreign Affairs (since 1987 the Department has had the title of 
General Directorate). The purpose of this series is to further the circulation 
of international and foreign studies, research and documents on interna- 
tional cooperation for development, and to offer to an Italian readership a 
source of information not previously available in the Italian literature. 
The sponsorship of this series by the Italian Ministry of Foreign Affairs 
corresponds to the increasing involvement of Italy in developing countries: 


| NIEO, like the word “liberal,” has become a term of opprobrium in certain international 
circles. 
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‘Italy has pledged to cooperation for development about L. 5,000 billion 
($4.165 billion), equal to 0.40 percent of the Italian GNP, compared to an 
average contribution of 0.36 percent from the other industrialized coun- 
tries.’ The aim of the book is to review the legal aspects of multibilateral 
financing, devoting particular attention to voluntary contributions, in light 
of the activities of UN institutions such as the UNDP, UNICEF and the 
UNFPA, which, together with the FAO, the IBRD and the IDA, are the 
recipients of the most significant Italian contributions. Multibilateral financ- 
ing, a combination of multilateral aid and bilateral cooperation, is increasing 
because it combines the satisfaction of the donor state (which decides how 
much, to whom and when to give) with the interests of the organization. 
From the sixties on, member states have been more and more interested in 
getting some return from their contributions, which are often linked to the 
implementation of specific projects. Member states give contributions to 
international economic and technical organizations that deal with technical 
and financial aid to developing countries, and earmark these (voluntary) 
contributions to satisfy national political, economic and cultural interests. 

The author judges that the development of multibilateral financing is 
contemporaneous with the financial crisis of the United Nations: it is a 
response by industrialized countries to the policies carried out by some 
international organizations. ` 

In fact, the social and economic programs of UN General Assembly Reso- 
lutions 2626, 3201 and 3202 were not implemented (they anticipated con- 
tributions for the decade 1970-1980 of 0.7 percent of GNP by economi- 
cally advanced countries and the reimbursement to developing countries of 
customs duties and other equivalent import barriers levied on their ex- 
ports), but the funds destined to aid developing countries by bilateral con- 
tributions are increasing at a rate of 3:1. 

On the other hand, because of the “irrational” diversification of UN 
technical cooperation activities (mainly supported by developing countries), 
in present practice, compulsory contributions are different as to purpose 
and utilization from the increasing voluntary contributions to single pro- 
grams carried out by any UN institution. The author maintains that the 
general principle governing contributions to economic technical coopera- 
tion organizations is that they are voluntary (which is confirmed by inter- 
pretation of the charters of UNIDO and several other organizations), even 
though he would favor the expansion of compulsory contributions provided 
by Article 17(2) of the UN Charter on the basis of the ICJ opinion on Certain 
Expenses of the United Nations. 

After reviewing the situation of the most important organizations or 
bodies dealing with technical aid, the author maintains that there would be 
an obligation on the part of member states only if some specific provision of 
the organization’s charter so provided; or if the member states had signed 
specific agreements such as the agreements concluded for each specific 
project between the program/agency, donor state and receiving state. 


! I Conti in Tasca alla Nostra Bontà, Il Corriere della Sera (Milan), Mar. 21, 1988, at 7. 
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Institutions face management problems because of this current practice: 
for instance, in the case of UNDP, each year member states confirm their 
contributions sometimes only 2 months in advance. Nevertheless, according 
to the author, the only stable source of funding multibilateralism is volun- 
tary contributions since all efforts by the organizations to have the contri- 
butions guaranteed in time and value have been unsuccessful. 

The book reports in detail on Italian expenditures and the destination of 
funds assigned to cooperation for development (the most recent references 
date to 1985). The author also stresses that the Italian Government does not 
ask for a direct economic return for its pledges to the organizations. In this 
sense, the book is evidently edited by the Ministry of Foreign Affairs since 
there were complaints in Italy about the nonreturn policy of Italian foreign 
aid and criticism of some projects (e.g., Tana Beles in Ethiopia). 

The book was printed before the promulgation of the new Law No. 
48/87, which reorganizes the Italian policy on cooperation for develop- 
ment.” Therefore, in the four paragraphs concerning Italian legislation and 
policy on cooperation for development in the chapter “Voluntary Financing 
of Economic International Organizations in the System of the United Na- 
tions,” Marchisio reviews only Law No. 38 of February 2, 1979, on Italian 
cooperation with developing countries, and Law No. 7 of January 3, 1981, 
on special funds destined for state aid on behalf of developing countries. 

In the second half of the book, the author analyzes the international law 
issues raised by multibilateral financing. The UN Charter and the charters 
of the UNDP and other technical institutions provide for procurement only 
through competitive bidding, including the intervention of local industries 
for assistance and services. There are no provisions on ‘‘earmarked’’ con- 
tributions in the manner described above. However, in practice, multibilat- 
eral financing is possible in different ways according to the institution. The 
author extensively examines the UNDP system and (more briefly) UNICEF 
regulations, and reaches the conclusion that only by specific bilateral agree- 
ments between the program and the beneficiary and between the latter and 
the donor can multibilateral cooperation take place. 

The last two chapters of the book review financial cooperation with some 
specialized agencies such as the FAO, the IBRD, and the IDA, and the 
specific agreements that these institutions have signed with Italy, taking into 
account the role of private banks and the provisions in case of default in 
payment. 


IDA PAVESI 
Universita Cattolica del Sacro Cuore, Milan 


Environment Protection and International Law. By S. Bhatt. New Delhi: Radi- 
ant Publishers, 1985. Pp. xvi, 122. Index. Rs.40. 

Environmental Laws and Water Resources Management. By S. Bhatt. New Delhi: 
Radiant Publishers, 1986. Pp. xii, 355. Index. RS.100; $20. 


? In Article 2 of this law, multibilateralism is recognized as a way of financing Italian coopera- 
tion activity, together with multilateral and bilateral financing. 
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The Global Environment Movement: A New Hope for Mankind. By B. D. 
Nagchaudhuri and S. Bhatt. New Delhi: Sterling Publishers Private 
Ltd., 1987. Pp. 69. Index. Rs.60, 

Law, Science and Environment. By R. P. Anand, Rahmatullah Khan and S. 
Bhatt. New Delhi: Lancers Books, 1987. Pp. xxxix, 297. Rs.275. 


Scholars focusing their attention on environmental problem solving are 
acutely aware of the inherently global nature of these problems and, hence, 
of the absolute necessity to work toward their solution within a global 
framework. Listening to the voices of scholars from a large developing 
nation such as India will better enable us to move positively toward solutions 
to complex environmental problems. 

S. Bhatt emphasizes a holistic approach that calls for recognition not only 
of the physical realities of pollution and its ramifications but also of the 
spiritual realm. While such a view may seem unusual to Westerners, if one 
permits oneself to ponder Bhatt’s perspective, it increasingly makes sense. If 
the world community of scholars is to work together effectively, as indeed 
we must, it is important to take this perspective into account, even if one 
cannot adopt it as one’s own. This orientation, together with the informa- 
tion on the state of India’s environment, and related law and policy, make 
these books useful resources. 

Optimism for environmental protection abounds in Environment Protection 
and International Law, a collection of short, previously published, writings. 
Bhatt’s vision is one that includes a cooperative, worldwide spiritual move- 
ment and that recognizes the importance of immediate action to correct past 
environmental degradation while simultaneously taking steps to prevent 
further degradation through more rational living. Few environmental 
writers focus attention on the spiritual aspect of problem solving. Bhatt, on 
the other hand, sees much hope for the role that spiritual unity of human- 
kind can play in protecting the environment. Unity of spirit should lead to 
harmonized action. 

At the same time, he maintains that national, cultural and ethnic diversity, 
inherent in the natural order, will also operate to prevent the destruction of 
the earth’s environment. For example, by understanding, and thus being 
best able to respond to, the localized needs of citizens, sovereign nation- 
states will continue to play a vital part. Nevertheless, recognizing certain 
universal needs such as a clean environment, governments should work 
together to achieve shared goals. 

While I share his hopes, the view set forth by Bhatt seems overly optimis- 
tic, at least in the short run, given the current state of the environment and 
past and present global politics. Moreover, his discussion fails to acknowl- 
edge in a significant way the obvious obstacles to the achievement of his 
vision. 

The book is highly repetitive, both in themes and in references to other 
scholars and quotations from other works. It is long on stating desirable, 
broad goals and short on discussion of strategies to achieve them. The main 
themes include unity through diversity and the role of certain Indian 
leaders in moving global politics toward more enlightened environmental 
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protection. A good editor could have reduced this volume to one medium- 
length article that ties together Bhatt’s ideas on international law, aerospace 
law, science and spirituality, as is illustrated by those whose written and 
other works he cites. 

Environmental Laws and Water Resources Management is addressed to global 
problems of freshwater pollution. As in his 1985 book, Bhatt expresses 
unrealistic optimism about the ability of humankind to work together coop- 
eratively to solve the myriad water resource problems. He discusses with 
great pride the steps that India has taken since World War II to deal with 
environmental problems; yet any recent visitor to India reports high and 
visible levels of air and water pollution, as do some of the authors in the 
fourth book in this review. 

Interestingly, while he sees an important role for scientists in finding 
solutions to the problems posed by environmental degradation, in every 
chapter Bhatt emphasizes the important role that “jurists” and lawyers must 
play. Given his urging of a holistic approach, it would seem appropriate to 
put greater emphasis on the role of other relevant disciplines. He visualizes 
lawyers more as policymakers than as the technicians they are often seen to 
be in the United States. 

This book is disappointing in a number of respects. Bhatt recognizes the 
critical importance of water resource management in preserving our bio- 
sphere, but he fails to discuss the role of the water cycle, current manage- 
ment problems, legislation and proposed legislation in a sufficiently com- 
plete and organized manner. The emphasis here is on lists of legislative 
problems and statutory provisions, rather than on thoughtful analysis of 
problems and solutions. 

Also disappointing for the researcher is Bhatt’s reliance on old and ques- 
tionable sources,’ which lessens the value of this work to other scholars. It 
should be acknowledged, however, that better sources may not have been 
readily available to the author. Nevertheless, the book may be useful in 
providing an overview of Indian law in this area. In that regard, his detailed 
appendixes should have included the constitutional provisions, to which 
Bhatt makes frequent numerical reference, to assist the reader in remem- 
bering which provision is which. This book also would have benefited from 
more careful editing. 

The third book, The Global Environment Movement: A New Hope for Man- 
kind, addresses the same themes as the earliér works: the state of environ- 
mental crisis; that “man” is out of harmony with nature; that humankind 
has lost sight of the value of spiritual and human development and has 
focused exclusively on economic development, to the detriment of the envi- 
ronment. Again, one finds unrealistic optimism that global awareness now 
exists together with the will to tackle and solve environmental problems. 


! For example, on p. 58, footnote 4, he cites a news account of a speech as authority for 
India’s rank as the country second in the world in water resources. As authority for the current 
state of water law in several Third World countries, he relies on a 1965 report of the Food and 
Agriculture Organization. See book under review, at 81-87. 
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The discussion here, however, is more focused. The authors cite as criti- 
cal factors the problems that accompany accelerated technological develop- 
ment in the West and overpopulation in the Third World. They point out 
that, historically, civilizations fall not because of external attacks, but from 
internal decay, and they share the view of many observers that humankind is 
again on the brink of such a fall. They insist that an urgent need exists to 
develop and use technology selectively so that it ceases to dominate and 
direct human activity and to cause human and environmental harm. A 
crucial theme in all four books—the creation of an environmental ethic that 
inculcates a duty in all world citizens to maintain the environment—merits a 
longer discussion than that provided. 

The authors also discuss the energy crisis—the problems it causes and will 
cause unless we seize it as an opportunity to develop localized energy sources 
and to accept a lower standard of living worldwide, permitting a more 
equitable and humane sharing of wealth. 

Greater factual support is provided in this third book than in the 1985 
and 1986 books, but reliance on old data? again may diminish its value to 
researchers. An omission in the earlier works, the topic of population size 
and growth, is appropriately given emphasis here, but it is inadequately 
discussed.* 

Clearly the strongest of the four books reviewed, Law, Science and Environ- 
ment contains 23 papers of varying quality from a five-session conference 
held in New Delhi in 1985. Despite the attempt to focus each session on a 
different subject of environmental concern, a high degree of overlap exists, 
given the need to build foundations on common themes. Most of the papers 
take as an important point of reference the 1972 UN Declaration on the 
Human Environment that emerged from the conference held in Stockholm, 
and most of them highlight the key threads of global environmental degra- 
dation: global interdependence (of persons and nations), Third World pov- 
erty and underdevelopment, Western overdevelopment and exploitation of 
developing areas, and overpopulation. 

For the legal scholar, some of the papers are particularly useful. Among 
the best is Alice Jacob’s presentation, An Ecological View of Water Resources 
Management Laws in India, which provides an overview of irrigation and 
watershed management laws and lays out clearly and succinctly the ways in 
which the existing legislative scheme needs to be changed to bring about the 
improvements in these systems critical to human survival and development. 

Unlike the majority of papers, P. S. Sangal’s discussion, Air Pollution by 
Motor Vehicles—Indian Strategy for Control, is based on studies that quantify ` 
the physical extent of air quality damage from motor vehicle emissions. 
Accustomed to presentations citing quantitative data, Western scholars will 
find this paper more satisfying than many of the others, which rest on theory 


? For example, in chapter 4, pp. 21-36, support is drawn from data from the 1960s and 
1970s in discussing energy problems. 

3 For example, under the heading “Solutions,” brief and vague mention is made of more 
efficient management of human activities in order to make resources go further. The discus- 
sion then drifts on to issues of transnational pollution (p. 413). 
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with little factual support. Based on the data, Sangal makes a strong case for 
his recommendations: better automotive designs, requirements for retrofits 
and enforcement of existing standards. 

Also worthy of note is Upendra Baxi’s paper, Emerging Legal Issues in the 
Agroecosystems, addressed to one of the conference’s main themes, the role of 
law in sclving environmental problems. He begins with an analysis of the 
light and dark sides of law as a problem-solving tool. It may be a major cause 
of environmental problems, and it gives to the corrupt the power to destroy, 
but it also may be seen as a powerful weapon in the fight to save the 
environment. In his well-articulated view, the failure of legislative programs 
rests on the failure to understand the role and function of law and the way in 
which it should appropriately be used. 

The book concludes with a summary of “Major Recommendations” that 
leaves out a number of well-thought-out proposals. As a result, the reader 
must peruse the papers to get full benefit from the myriad suggestions made 
to improve the global environment as a general matter and, in particular, 
the environment of India. 


TRACY DOBSON 
Michigan State University 


Competitiveness: The United States in World Trade. By Sven W. Arndt and 
Lawrence Bouton. Washington: American Enterprise Institute for 
Public Policy Research, 1987. Pp. 120. $16, cloth; $7.95, paper. Dis- 
tributed by University Press of America, Inc. 


The bad news about this book is that, in a sense, it is already a bit dated. 
The good news is that the reason is because the authors, among others, have 
succeeded remarkably in educating and persuading key members of Con- 
gress—surely, the prime target audience for this book—of its message. 

In 1985 the sudden, sharp increase in America’s trade deficit became so 
alarming that Congress returned to Washington following its traditional 
August recess determined to legislate a solution to the problem. Over three 
hundred bills were introduced in short order, each seeking to do something 
to ensure speedy restoration of equilibrium in America’s trade books. Trade 
and trade deficits were front-page news day after day. 

Many of the bills introduced, however, could have been harmful, because 
all too many in Washington and elsewhere failed to understand the real 
causes of our unprecedented trade deficits. As Arndt and Bouton recall, 
there was a rush to blame foreigners and their unfair trade practices, and to 
propose trade policy measures as alleged solutions. One of these proposals 
called for border measures (such as increased duties or quotas) if nations 
with the largest bilateral trade surpluses failed to reduce those surpluses by 
at least 10 percent a year. 

The Arndt/Bouton message—so clearly written as to be compelling even 
for the noneconomist—is that because trade practices are not the principal 
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cause of U.S. trade deficits, trade policy cannot be a principal solution for 
those deficits. Rather, the greater culprit is macroeconomic policies at 
home, especially a large budget deficit combined with a relatively low pri- 
vate savings rate, making large current account deficits unavoidable. Ac- 
cording to the authors, the gradual, but fundamental, realignments in 
global competitive conditions also contribute to the deficit. For example, 
the American abundance of capital and skill has declined relative to other 
-countries. The result is not only a decline in those markets for U.S. exports, 
but also greater competition in third-country markets and even here at 
home. Just as foreign producers have mounted successful challenges to U.S. 
producers in labor-intensive products, so they will and are doing with re- 
spect to capital-intensive products. 

Perhaps the most valuable service rendered by Arndt and Bouton in 
Competitiveness is their analysis of how the U.S. Government can, and cannot, 
effectively respond to trade deficits and changing conditions of global com- 
petitiveness. Essentially, a macroeconomic problem requires a macroeco- 
nomic soltition—closing the gaping hole in federal finances created by a 
large federal budget deficit with a relatively low private savings rate. And in 
response to changing global conditions of competitiveness, the challenge is 
how to manage the necessary adjustment (including how to ensure that any 
temporary relief provided to facilitate that adjustment remains temporary). 
The authors stress that, normally, straightforward, transparent subsidies are 
a more efficient, less costly vehicle for facilitating adjustment than trade 
policy measures. 

In their intellectual honesty, the authors admit that, theoretically, a case 
can be made for governmental intervention in the marketplace to create or 
increase comparative advantage. They explain that the narrowness of deci- 
sion making by individual private companies—driven by their balance 
sheets and performance in the markets—can overlook or ignore substantial 
potential benefits to society at large. Consequently, in view of the differ- 
ences between private and public costs and benefits, arguably a government 
should intervene in the economy to generate the socially optimal rate of 
growth of comparative advantage. 

But Arndt and Bouton hasten to analyze the difficulties of such interven- 
tion. Public policymaking, too, can also become hostage to narrow private 
interests. Moreover, intervention by the government creates new distor- 
tions, often with adverse ripple effects. In short, it is far too likely that 
bureaucrats—however well-intentioned and hard working—may do far 
more harm than good when intervening in the economy. That, in essence, is 
the authors’ response to proponents of industrial policy making. 

The Arndt/Bouton message has converted many since 1985—as re- 
flected in the Omnibus Trade and Competitiveness Act of 1988, the culmi- 
nation of those 300-plus bills introduced and transformed since the fall of 
1985. Unlike earlier bills seeking to resolve the trade deficit through trade 
policy measures, the 1988 Act somewhat modestly provides for expedited, 
nonamendable review by Congress of future bills to implement multilateral 
and other trade agreements, and it streamlines some existing trade remedies 
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(the “numerical soup” of trade laws: e.g., sections 201, 301, 232). The 1988 
Act recognizes and stresses the importance of macroeconomic policy. And it 
does not automatically impose major import fees or include blunderbuss 
provisions, seeking to compel nations with large bilateral surpluses to reduce 
them through the prospect of trade sanctions. The dramatic improvement 
of this Act is, in significant measure, a result of the efforts of economist 
educators like Arndt and Bouton. 


JUDITH HIPPLER BELLO 
Of the District of Columbia Bar 


Bilateralism, Multilateralism and Canada in U.S. Trade Policy. Edited by 
William Diebold, Jr. Cambridge, Mass.: Ballinger Publishing Company, 
1988. Pp. xviii, 206. Index. $16.95. 


In the late summer of 1988, the U.S. Congress passed, and President 
Reagan signed into law, both the Omnibus Trade and Competitiveness Act 
of 1988 and the United States—Canada Free-Trade Agreement Implemen- 
tation Act of 1988 (FTA Act). The Omnibus Act provides authority for 
Congress to review—under special ‘‘fast track,” nonamendable procedures 
—bills te implement certain multilateral and bilateral trade agreements. It 
also includes provisions that may increase to some degree the likelihood of 
unilateral action by the United States in trade matters. The FTA Act (con- 
sidered under the same “‘fast track” procedures by Congress) authorizes the 
President to exchange diplomatic notes with Canada, providing for entry 
into force of the FTA, when he determines that Canada has taken the 
necessary steps to implement that Agreement.’ 

At about the same time, the powerful Senate Finance Committee asked 
the U.S. International Trade Commission to study the desirability of other 
bilateral free trade agreements with Japan, Korea and Taiwan—agree- 
ments that could be considered under the ‘‘fast track” procedures provided 
for in the Omnibus Act. 

Enacting these bills and undertaking these studies intensified the debate 
already under way in trade circles about whether such bilateral initiatives 
stimulate and support, or threaten and undermine, the multilateral trading 
system. This collection of essays by five American, Canadian and Mexican 
trade experts, and edited by William Diebold, contributes substantially to 
that dialogue. 

Ultimately, the book poses more questions than it answers. In part, this 
was necessary because much of the writing predated even the conclusion of 
the negotiations in late 1987 and the availability of the final text of the 
Agreement (not to mention the legislative action in both Canada and the 
United States necessary for the Agreement to enter into force). Even those 


! The President made this determination, diplomatic notes were exchanged, and the Agree- 
ment entered into force on January 1, 1989, right on schedule. 
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essays or parts of essays concluded after the final text was available necessar- 
ily remain speculative; it obviously will take time and experience under the 
Agreement to judge its actual economic and political effects. 

In an essay entitled Why Canada Acted, Gilbert R. Winham relates the 
history of Canadian and American efforts to liberalize trade bilaterally and 
traces the formal genesis of the most recent negotiations to the request by 
Prime Minister Mulroney. Winham indicates that the initiative was spurred 
by the desire of Canada to improve its access to the U.S. market because of 
(1) its increasing economic dependence on that market; (2) its increasing 
concern about U.S. “contingency protection” (unfair trade) measures; and 
(3) its desire to overcome the inherent weaknesses of a small, widely dis- 
persed home market (pp. 44-46). 

Andreas F. Lowenfeld, in What GATT Says (Or Does Not Say), analyzes the 
requirements of Article XXIV of the General Agreement on Tariffs and 
Trade (GATT) for customs unions and free trade agreements, and high- 
lights the fragile GATT compromise between universal most-favored-na- 
tion treatment and acceptance (in Art. XXIV) of such specialized arrange- 
ments (pp. 55-58). Lowenfeld concludes that while unconditional MFN 
treatment and such arrangements are clearly contradictory, the contradic- 
tion is neither insurmountable nor trivial (p. 65). 

In What Is At Stake?, Murray G. Smith describes the international eco- 
nomic context of the negotiations and identifies the recent macroeconomic 
stresses that inevitably colored these negotiations (e.g., shifts in monetary 
policy, exchange rate movements and developments regarding real interest 
rates and global financial markets). He then explains the fundamental eco- 
nomic theories of how the Agreement could, on net, be either (1) trade 
liberalizing (by, on balance, creating trade through reduced tariff and non- 
tariff barriers), or (2) trade restrictive (by, on net, diverting trade from third 
countries to trade between the United States and Canada) (pp. 88-89). He 
indicates that at least as compared with customs unions, free trade agree- 
ments have greater potential to be trade liberalizing: they do not create a 
“least-common-denominator” approach to trade, in which member coun- 
tries may not liberalize trade beyond the extent permitted by the member 
country least willing to liberalize (p. 90). 

Gerardo M. Bueno, in A Mexican View, analyzes insightfully (but relatively 
peripherally) how the U.S.-Canada Agreement may affect Mexico. He then 
speculates on how trade liberalization discussions between Mexico and the 
United States might most usefully and realistically proceed in light of Mex- 
ico’s significantly different status as a developing country. 

Diebold both opens and closes this series of essays. In his opening essay, 
The History and the Issues, he broadly outlines the modern history of multilat- 
eral trade negotiations and the movements toward and away from the cen- 
tral GATT principle of unconditional most-favored-nation treatment. In a 
thoughtful conclusion, The New Bilateralism?, he briefly summarizes the 
‘ambitious but limited” (p. 163) provisions of the U.S.-Canada Free Trade 
Agreement, contrasting the failure to achieve substitute rules to deal with 
subsidies and dumping (pp. 140-42), meager results on government pro- 
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curement (p. 144) and the exemption of cultural industries (p. 133) with the 
successful elimination of all tariffs within 10 years (p. 132), national treat- 
ment for designated services (in particular, for telecommunications) (pp. 
138-39)? and substantial liberalization of Canadian practices with respect to 
American investment in Canada (pp. 145-46). 

Diebold then suggests how the Agreement could stimulate and support 
international trade and the international trading system in general, and the 
GATT and the pending Uruguay Round multilateral trade negotiations in 
particular. First, the achievement of the Agreement, by itself, demonstrates 
that trade liberalization is possible, even in difficult economic times. Second, 
at least some features of the Agreement could be taken as models for 
broader agreements.’ Third, Diebold speculates that it might be possible for 
third countries to subscribe to some of the bilateral arrangements, widening 
their application (p. 152).* 

On the other hand, the limits of the Agreement, between two such close 
allies as the United States and Canada, in some areas (e.g., the absence of 
comprehensive provisions on the protection of intellectual property, and 
the inability to date to agree on substitute rules to address subsidies) could 
be perceived as auguring ill for the multilateral Uruguay Round negotia- 
tions. Yet Diebold notes that such a view ‘‘belittles the differences” between 
these two allies (p. 155); for example, population size, dispersal of markets, 
relative economic dependence on each other’s market and attitudes and 
policies toward government and the marketplace in general. 

Ultimately, neither Diebold nor the other essayists pass judgment on the 
consequences of the Agreement for either bilateral or multilateral trade and 
the trading system. As Diebold concludes: ‘‘[T]he real meaning of the free 
trade agreement will depend on what the governments make of it in the 
years to come” (p. 169). And happily, some pessimistic speculation by the 
authors has proven inaccurate; e.g., Diebold states his view that “‘[iJtis. . . 
quite possible that the agreement will be turned down by Con- 
gress” (id.).° 

But the real and substantial contribution of this volume—the second in a 
series on trade issues produced by the Council on Foreign Relations’ Inter- 
national Trade Project—is to provoke further debate on the directions in 
which various national trade policies are proceeding, and the effects that 
greater emphasis on reciprocity and bilateralism will have on the GATT and 
the international trading system. Surely, every nation’s trade policy always 
involves some balance among multilateral, plurilateral, bilateral and unilat- 


? In fact, the Agreement covers over 150 specified services industries. 

3 Winham singles out in his essay the Agreement’s “‘pathbreaking” provisions on services, 
investment and immigration. P. 53. 

4 In his essay, Smith stresses that the Agreement creates tighter discipline, which could in fact 
serve to reinforce the global trading system. P. 88. 

5 The U.S. House of Representatives passed implementing legislation on August 9 by an 
overwhelming vote of 366-40; the Senate followed suit on September 19 by an equally lopsided 
vote of 83-9. See Farnsworth, How Congress Came to Love the Canada Free-Trade Bill, N.Y. Times, 
June 5, 1988, §4, at 4, col. 1. 
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eral initiatives. The critical question posed by Diebold and his colleagues is 
whether the relative balance is changing and, if so, what are the positive and 
negative effects on the multilateral system? 

In its articulate presentation of these issues in their historical context, this 
book (a hardback bargain at $16.95) serves as a catalyst to reflection by 
government policy makers, the business community and academia. 


JUDITH HIPPLER BELLO 
Of the District of Columbia Bar 


Legal Opinions in International Transactions: Foreign Lawyers’ Response to US 
Opinion Requests. By Michael Gruson and Michael Kutschera. London: 
Graham & Trotman; New York: International Bar Association, 1987. 
Pp. 80. £36.50; $67. 


This is quite a valuable little book. Michael Gruson of New York and 
Michael Kutschera of Vienna, reporting for a subcommittee of the Interna- 
tional Bar Association, have fashioned a sample legal opinion for a bor- 
rower’s foreign counsel in a New York bank’s foreign loan transaction. The 

. sample opinion is preceded by a useful text explaining the business and legal 
context in which it is rendered. Following the sample opinion is an analysis 
of the legal reasons why U.S. counsel might seek foreign counsel’s legal 
opinion on such matters as the corporate status of the borrower, its corpo- 
tate power and action, and due execution and delivery of agreements and 
notes, and why foreign counsel may find it easy or difficult to comply with. 
the different parts of U.S. counsel’s request. Foreign reactions are included 
from lawyers from 10 countries: Argentina, Austria, Canada, England, 
France, Germany, Italy, Japan, the Netherlands and Switzerland. 

The book’s text and analysis illuminate a recurrent problem, arguably the 
“core” problem, of international economic law: the reconciliation of differ- 
ences among laws and legal systems to facilitate specific international trans- 
actions, each more or less discrete because of a particular “mix” of legal 

` issues.’ As Gruson and Kutschera explain, “Where the laws of several 
countries are applicable to different aspects of an issue, it is impossible to 
render an opinion under a particular law without regard to the other legal 
systems involved” (p. 8). Since laws and legal systems are not the same, 
moving from one legal system to another is not usually a mere question of 
word-for-word translation. It may well involve relatively complex legal and 

‘linguistic operations. This provides the ongoing and ever changing intellec- 
tual challenge of international economic law. 

The book’s analysis provides many examples of the reconciliation phe- 
nomenon. A straightforward one respects a lawyer’s opinion that a borrow- 
ing entity ‘‘is a corporation duly incorporated, duly organized, validly exist- 
ing and in good standing under the laws of the Borrower’s country” (p. 14). 


! Janis, The Academic “Core” of International Economic Law, 37 J. LEGAL Ep. 295, 297 (1987). 
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While these four items are distinguishable and informative legal conclusions 
in U.S. law, they are not necessarily so in foreign law. For example, for a 
variety of reasons, the “duly organized” conclusion seems indistinguishable 
from and meaningless alongside the ‘“‘duly incorporated” conclusion in the 
laws of Argentina, Austria, England, France, Germany, Japan and Switzer- 
land. In Canada, Italy and the Netherlands, however, the ‘‘duly organized” 
conclusion has a distinguishable meaning, albeit not identical to that in the 
United States (pp. 37-39). 

The Gruson and Kutschera book fulfills a double function. First, and. 
quite specifically, it is a useful addition to the library of any lawyer, Ameri- 
can or foreign, who requests or provides legal opinions in international loan 
transactions, especially those involving U.S. lenders. In this role, the book 
also contributes to the progressive development of opinion letters in such 
transactions. Second, and more generally, the volume is an interesting and 
detailed illustration of the practical problems of legal and linguistic transla- 
tion and reconciliation that increasingly beset modern international lawyers. 


MARK W. JANIS 
University of Connecticut 


BRIEFER NOTICES 


Recollections of a Pioneering Sovietologist (2d rev. ed.). By John N. Hazard. 
(London, Rome, New York: Oceana Publications, Inc., 1987. Pp. xxi, 188. 
$25.) Are the review columns of the Journal read? Who can say with assur- 
ance, but the present reviewer’s recommendation that the first edition of 
this book was a “pleasurable read”! coincided with its rapid disappearance 
from print. The author, in any case, does read the reviews, and in this 
expanded second edition the reviewer is generously credited with stimulat- 
ing a final chapter of “Reflections on it all.” Hazard, in fact, has written 
three new chapters: well-chosen extracts from his weekly reports from 
Moscow to his sponsoring American foundation, an account of his potential 
involvement with the Powers trial and the concluding reflections. This last 
section indicates that although the practice of Soviet law had its charm and 
challenge, the zest to his career as a Soviet law specialist originated in the 
“jurisprudential” aspects of his studies. Roscoe Pound was an early influ- 
ence, as were his studies of Marxism-Leninism in Moscow. But comparative 
legal studies captured his imagination and led in due course to a search for 
the “common core” of socialist legal systems. Manley Hudson shaped 
Hazard’s views on international law, but E. A. Korovin perhaps had a 
stronger impact on Hazard’s perceptions of Soviet international legal doc- 
trine and practice during the 1950s and 1960s. What was a pleasurable read 
before is even more so now. 


W. E. BUTLER 
University of London 


179 AJIL 861 (1985). 
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The British Year Book of International Law 1985. Volume 56. (Oxford: Claren- 
don Press, 1986. Pp. viii, 556. Index. $116.) 


Jonathan Charney, The Persistent Objector Rule and the Development of Custom- 
ary International Law; Christine Gray, Is there an International Law of Reme- 
dies?; Kaiyan Homi Kakobad, The Shatt-Al-Arab River Boundary; D. N. 
Hutchinson, The Seaward Limit to Continental Shelf Jurisdiction in Customary 
International Law; Louise Doswald-Beck, The Legal Validity of Military Inter- 
vention by Invitation of the Government; M. Forde, Non-Governmental Interfer- 
ences with Human. Rights. 


Canadian Human Rights Yearbook—Annuaire Canadien des droits de la personne 
1986. Edited by William Pentney and Daniel Proulx (Published under 
the auspices of the Human Rights Research and Education Centre, 
University of Ottawa. Toronto: Carswell, 1986. Pp. x, 297. $58.) 


Philip Girard, The Protection of the Rights of Homosexuals Under the International 
Law of Human Rights: European Perspectives; Daniel Turack, The Travel Provi- 
sions in Basket II of the Helsinki Accord: The Madrid Conference and Beyond; 
Maxwell Cohen, Towards a Paradigm of Theory and Practice: The Canadian 
Charter of Rights and Freedoms—International Law Influences and Interactions; 
Alexandre Kiss, Le probleme de l’intercéption des communications téléphoniques 
devant la Cour européenne des droits de VHomme: l'affaire Malone; Peter 
Leuprecht, Tous pour les droits de Homme? discours et réalité. 


International Law of Development: Comparative Perspectives. Edited by Francis 
Snyder and Peter Slinn (Abingdon, England: Professional Books, 1987. 
Pp. ix, 322. Index. £27.50 cloth; £19.50 paper.) 


Maurice Flory, A North-South Dialogue: The International Law of Development; 
Peter Slinn, Differing Approaches to the Relationship between International Law 
and the Law of Development; Guy de Lacharriére, The International Law of 
Development: Words and Conduct; Georg Schwarzenberger, Meaning and 
Functions of International Development Law; Monique Chemillier-Gendreau, 
Relations between the Ideology of Development and Development Law; A. N. Allott, 
The Law of Development and the Development of Law; Mohammed Bedjaoui, 
Some Unorthodox Reflections on the “Right to Development”; Alain Pellet, A New 
International Legal Order: What Legal Tools for What Changes? ; Guy Feuer, The 
Role of Resolutions in the Formation of General Rules of the International Law of 
Development; Hazel Fox, The Significance of the Distinction between Public and 
Private Law for Developing States; Jean-Claude Gautron, The French Contribu- 
tion to the International Law of Development: A Study of Sources; Philippe Kahn, 
The Law of Development and Arbitration Tribunals; Kabir-ur Rahman Khan, 
International Law of Development and the Law of the GATT; Anthony Carty, 
Legal Dimensions of Contemporary Protectionism; F. Parkinson, Towards an Inter- 
national River Basin Development Law? With Special Reference to Latin America; 
G. W. Kanyeihamba, Human Rights and Development with Special Reference to 
Africa; P. T. Muchlinksi, “Basic Needs” Theory and “Development Law”; 
Francis Snyder, The European Community s New Food Aid Legislation: Towards 
a Development Policy? 
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Liber Amicorum for the Rt. Hon. Lord Wilberforce, PC, CMG, OBE, QC. Edited by 
Maarten Bos and Ian Brownlie. (Oxford: Clarendon Press; New York: 
Oxford University Press, 1987. Pp. vi, 251. Index. $59.) 


Elias, The General Assembly and the Problems of Enhancing the Effectiveness of the 
Non-use of Force in International Relations; Goedhuis, Legal Issues Involved in the 
Potential Military Uses of Space Stations; Jennings, Universal International Law in 
a Multicultural World; Manner, Diversion of Waters and the Principle of Equita- 
ble Utilization: A Short Outline of a Complex Problem; Matte, Global Saiellite 
Telecommunications: The End of a Dream?; Olmstead, Lord Wilberforce and 
International Law; Singh, The Distinguishing Characteristics of the Concept of the 
Law of Nations as it Developed in Ancient India; Kerr, Commercial Dispute Resolu- 
tion: The Changing Scene; Mann, State Corporations in International Relations; 
Mustill, The New Lex Mercatoria: The First Twenty-five Years; Treitel, Fault in 
the Common Law of Contract; Elles, The Impact of Community Law on Indirect 
Taxation; Williams, Lord Wilberforce and Administrative Law. 


Pensamiento juridico y sociedad internacional: Libro-homenaje al profesor D. 

Antonio Truyol Serra. Vols. I and II. (Madrid: Centro de Estudios Con- 

_ Stitucionales, Universidad Complutense de Madrid, 1986. Pp. xiii, 
1288. 6,000 Pts.) 


Vol. I: Roberto Mesa, Perfil biográfico del profesor Truyol Serra; Manuel 
Medina, El pensamiento iniernacionalista del profesor Truyol Serra; V. Abellan 
Honrubia, La protección internacional de los derechos humanos; M. de 
Albuquerque, O século XVIII na legislação de Pombal; F. Aldecoa Luzarraga, 
Una aproximación a la política exterior de la España democrática: el primer lustro 
constitucional; G. Ambrosetti, Ateismo e diritto; C. del Arenal, Problemas y 
perspectivas de las relaciones internacionales como teoría y como ciencia; J. L. de 
Azcárraga, Algunos comentarios juridicos en torno al insolito caso del “Harrier”; 
L. Bagolini, Lo Stato nella crisi; J. A. Barberis, Los limites del tratado interna- 
-cional; H. Batiffol, Sur le passage des fait aux idées en philosophie du droit; A. 
Borrás Rodríguez, El nuevo orden económico internacional y el derecho del comer- 
cio internacional; P. Burgos Ródenas, Sobre el sentido de la organización interna- 
cional; R. Calduch Cervera, El público, la opinión pública y las relaciones inter- 
nacionales; J. A. Carrillo Salcedo, Cambios experimentados en las Naciones 
Unidas como consecuencia de su universalización; E. Cerexhe, Réflexions sur les 
institutions européennes; C. Corral Salvador, El pontificado por la causa de Eu- 
ropa; S. Cotta, Lo sviluppo e il problema della pace; Ph. Couvreur, Réflexions sur 
la portée et les effets de l'engagement conventionnel externe de la Communauté 
Economique Européenne; L. Diez del Corral, Tocqueville y su castillo; M. Diez de 
Velasco Vallejo, Reflexiones sobre la “protección diplomática”; A. Dufour, Droit 
de la Nature et Droit de l'Eglise; R. J. Dupuy, Les droits de l'homme, valeur 
européenne ou valeur universelle; L. Garau Juaneda, Algunas reflexiones en torno 
a la estructura de la norma de conflicto; M. Garcia-Pelayo y Alonso, La idea del 
Estado de Derecho en F. J. Stahl; J. A. Garcia Vilar, Teoria de la guerra y arbitraje 
internacional en Gabriel Vazquez; G. Garzón Clariana, Libertad de forma, favor 
negotii y cambio en el derecho de gentes; W. K. Geck, Sondervoten und richterliche 
Unabhängigkeit | Objektivität; M. Giuliano, Il diritto dei cileni a vivere nella loro 
patria e il diritto internazionale; W. Goldschmidt, Los tratados como fuente del 
Derecho Internacional Público y del Derecho interno argentino; H. Gros Espiell, 
En el IV Centenario de Hugo Grocio; M. Hurtado Bautista, Sobre la Topica 
Jurídica en Giambattista Vico; E. Jiménez de Aréchaga, El legado de Grocio y el 
concepto de un orden internacional justo. 
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Vol. II: J. H. Kaiser, Staaten und Regionen in der Europäischen Gemeinschaft im 
Hinblick auf Stahlkrise und abgestufte Integration; M. Lachs, The United Nations 
and the International Court of Justice; A. La Pérgola, Autonomia regional y 
ejecución de las obligaciones comunitarias; H.-J. Leu, La investigación de la paz y 
su posible contribución a la formulación de una teoría de las relaciones internacio- 
nales; J.-V. Louis, Des institutions pour l’Europe; A. J. Lleonart y Ansélem, La 
Convención Europea para el Arreglo Pacifico de Controversias; A. Mangas 
Martin, Tribunal Constitucional espanol y Derecho Comunitario europeo; A. 
Marin López, La solución de controversias en el Convenio de Derecho del Mar de 
1982; F. M. Mariño Menéndez, Régimen de la responsabilidad internacional del 
Estado en el Convenio sobre el Derecho del Mar de Naciones Unidas de 1 982; 8. © 
Mastellone, La città rinascimentale; M. Merle, Facteurs et acteurs dans-les rela- 
tions internationales; P. F. Moreau, Utopie et Droit; H. Mosler, Bedeutungs- 
wandel in der Anwendung “der von den zivilisierten Staaten anerkannten allge- 
meinen Rechtsgrundsdtze”’; F. Münch, Le role du droit spontané; I. von Münch, 
Das internationale Recht in der deutschen und in der spanischen Verfassung; 
S. E. Nahlik, Les traités d'alliance de Jean III Sobieski, roi de Pologne; G. E. do 
Nascimento e Silva, A proliferação nuclear e o Direito internacional; D. Negro 
Pavón, Las siete metamorfosis del logos politico; A. Ortiz-Arce, Algunas consi- 
deraciones sobre ciertas dualidades que inciden en la configuración del Derecho 
internacional privado; J. A. Pastor Ridruejo, La zona internacional de los fondos 
marinos como patrimonio común de la humanidad; M. Pérez González, Las 
relaciones interamericanas en perspectiva critica; A.-E. Pérez Luño, La interpre- 
tación de los derechos fundamentales; S. Petschen, Las relaciones de la Iglesia y el 
Estado en la Constitución del nuevo Cantón suizo del Jura; A. Poch Gutiérrez de 
‘Caviedes, Del lugar de la diplomacia; W. Preiser, Die vélkerrechtliche Ordnung; 
J. Puente Egido, Algunas cuestiones fronterizas entre el Derecho Internacional y el 
Derecho Constitucional español; A. Remiro Broténs, La Observancia de los tra- 
tados internacionales en el Derecho espanol; G. C. Rodriguez Iglesias, Funciones 
de la doctrina en el Derecho Internacional; J. M. Rodriguez Paniagua, La ética 
del liberalismo económico en Adam Smith; H.-P. Schneider, Der Begriff der 
Gerechtigkeit bei Leibniz; G. Schwarzenberger, The Province of International 
Judicial Law; 1. Seidl-Hohenveldern, Impressions d'un Président d'une Confé- 
rence de Codification des Nations Unies; E. Tierno Galván, Supuestos y principios 
de un derecho internacional transmunicipal; S. Torres Bernárdez, Los ‘ ‘órganos 
subsidiarios”: Contribución al estudio dé las estructuras de las organizacionesinter- . 
nacionales; R. Treves, Giuseppe Carle, sociologo e sociologo del Diritto in alcuni 
scritti minori e nel commento di Gioele Solari; T. Treves, Las Regiones italianas y 
la adaptación del Derecho Interno al Derecho Internacional y Comunitario; S. 
Verosta, Der Schutz vertraulicher diplomatischer Mitteilungen; D. Vignes, Que- 
relies autour du droit de passage inoffensif dans les dernières sessions de la Confé- 
rence sur le Droit de la Mer; E. Vilariño Pintos, La institución consular; K. 
Zemanek, On Consultations; K.-H. Ziegler, Der Freundschaftsvertrag im Völker- 
recht der römischen Antike. 
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OFFICIAL DOCUMENTS 


UNITED STATES DEPARTMENT OF STATE 
STATEMENT ON THE VISA APPLICATION 
OF YASSIR ARAFAT* 


The 1947 United Nations Headquarters Agreement obligates the United 
States to provide certain rights of entry, transit, and residence to persons 
invited to the United Nations headquarters district in New York City. 


The Congress of the United States conditioned the entry of the U.S. into 
the UN headquarters Agreement on the retention by the U.S. government 
of the authority to bar the entry of aliens associated with or invited by the 
United Nations “in order to safeguard its own security.” 


In this regard, U.S. law excludes members of the PLO from entry into the 
United States by virtue of their affiliation in an organization which engages 
in terrorism. The Secretary of State is vested by law with the discretion to 
recommend to the Attorney General that the prohibition against a particu- 
lar PLO member be waived. 


The United Nations General Assembly in 1974 invited the Palestine 
Liberation Organization to participate as an observer at the General Assem- 
bly. The United States acknowledged that this UN invitation obligates the 
U.S. to accord PLO observers entry, transit, and residence; therefore, visa 
waivers have been issued to such individuals as a routine practice. As a 
result, a PLO Observer Mission has been in operation at the UN since 1975. 
The PLO therefore has had, and continues to have, ample opportunity to 
make its positions known to the membership of the United Nations. 


On November 24, 1988 we received an application from Mr. Yassir 
Arafat, Chairman of the PLO, for a visa to attend the United Nations 
General Assembly session in New York City as an invitee. The Secretary of 
State has decided not to recommend a waiver of ineligibility in this case; the 
visa application therefore is not approved. 


The U.S. Government has convincing evidence that PLO elements have 
engaged in terrorism against Americans and others. This evidence includes 
a series of operations undertaken by the Force 17 and the Hawari organiza- 
tions since the PLO claimed to foreswear the use of terrorism in the Cairo 
Declaration of November, 1985. As Chairman of the PLO Mr. Arafat is 
responsible for actions of these organizations which are units of Fatah, an 
element of the PLO of which he also is Chairman and which is under his 
control. The most recent sign of Mr. Arafat’s associations with terrorism 
was the presence at the Algiers session of the Palestine National Council this 
month of Abu Abbas, a member of the Executive Committee of the PLO 


* Statement on the Determination by the Secretary of State on the Visa Application of Mr. 
Yassir Arafat, Nov. 27, 1988, Dep't of State File No. P88 0138-0933. 
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- who has been convicted by the Italian judicial system of the murder of an 
American citizen, Mr. Leon Klinghoffer. ` 


In summary, we find that: 


The PLO through certain of its elements has employed terrorism 
against Americans. 


e Mr. Arafat, as Chairman of the PLO, knows of, condones, and lends 
support to such acts; he therefore is an accessory to such terrorism. 


e Terrorism and those involved in it are a serious threat to our national 
security and to the lives of American citizens. 


è The Headquarters Agreement, contained in Public Law 80-357, re- 
serves to us the right to bar the entry of those who represent a threat to 
our security. 


The United States firmly believes that Palestinian political rights must be 
recognized and addressed. A comprehensive settlement of the Arab-Israeli 
conflict is achievable through the peace process that already has brought 
significant progress. Palestinian participation is required at every stage of 
the negotiations required to achieve peace, justice, and security. Participa- 
tion requires responsibilities, however. All parties must demonstrate their 
desire to make peace; they must adhere to internationally accepted princi- 
ples and norms. No participant in a peace process can wave the flag of justice 
in one hand and brandish the weapons of terrorism in the other. All partici- 
pants must renounce violence and terrorism. 


The outcome of the PNC session in Algiers produced signs that there are 
Palestinians who are trying to move the PLO in a constructive way. That is 
encouraging and should continue. It is unfortunate that the blight of ter- 
rorism still afflicts the Palestinian cause and leaves no alternative to deci- 
sions such as the Secretary has taken today. 


ORGANIZATION OF AMERICAN STATES 
RESOLUTION ON AGREEMENT ON PRIVILEGES AND 
IMMUNITIES AND HEADQUARTERS AGREEMENT* 


THE GENERAL ASSEMBLY, 
HAVING SEEN: 


The Charter of the Organization of the American States and the Agree- 
ment on Diplomatic Privileges and Immunities of March 20, 1975, between 
the United States of America and the Organization of American States; 


* This resolution was adopted (a number would be assigned to it later) by the OAS General 
Assembly on Nov. 19, 1988, OEA/Ser.P, AG/doc.2376/88, rev.2. Minor revisions may 
subsequently have been made by the Style Committee. 

For background, see Contemporary Practice of the United States, Expulsion of Nicaragua's 
Permanent Representative to OAS, 82 AJIL 803 (1988). 
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The opinion rendered by the Inter-American Juridical Committee in 
response to the request from the Permanent Council in its resolution CP/ 
RES.507(740/88) (AG/doc.2312/88 and add.1); and 


Document CP/CAJP-717/88 prepared by the General Secretariat on 
the state of the negotiations between the General Secretariat and the Gov- 
ernment of the United States for the conclusion of a headquarters agree- 
ment; and 


CONSIDERING: 


1. That the city of Washington, D.C. is the permanent site of the Perma- 
nent Council and of the Secretariat of the Organization of American States; 


2. That the Inter-American Juridical Committee recently completed a 
study on the relationship between Articles 78, 138 and 140 of the Charter 
of the Organization of American States and the Agreement on Diplomatic 
Privileges and Immunities of 20 March 1975 between the Organization of 
American States and the Government of the United States of America; 


3. That the opinion of the Inter-American Juridical Committee exam- 
ined a number of important and complicated legal issues, and that the 
member states of the Organization have not yet been formally asked to 
study that opinion and present their observation thereon; 


4. That the Secretary General recently submitted to the Committee on 
Juridical and Political Matters an information document on the discussions 
between the Organization of American States and the Government of the 
United States concerning the conclusion of a Headquarters Agreement, and 
that this document still requires study by the Permanent Council; 


5. That the Jegal status and the privileges and immunities enjoyed by the 
Organization of American States and by missions accredited thereto are 
matters of ongoing concern to the General Assembly, and that several 
member states have expressed their views arid concerns on this issue to the 
Permanent Council; and 


6. That the OAS member states and observer countries wish to have the 
Organization to examine ways in which the current agreements setting forth 
the status, privileges, and immunities of the representatives of member 
states and observer countries be clarified and/or supplemented so as to 
ensure the proper and independent functioning of the Organization while 
bearing in mind the sovereign rights of the headquarters state, in accord- 
ance with the rules of international law, 


RESOLVES: 


1. To thank the Inter-American Juridical Committee for its opinion and 
take note of same with interest. 


2. To instruct the Permanent Council to request the member states to 
submit formal comments on the opinion of the Inter-American Juridical 
Committee by June 30, 1989. 
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3. To request the Permanent Council to conduct a juridical and political 
study of this issue so as to identify and examine areas—including those - 
suggested in the recent opinion of the Inter-American Juridical Committee 
—in which the current agreements setting forth the status, privileges, and 
immunities of the representatives of the member states and observer coun- 
tries can be clarified and/or supplemented so as to ensure the proper and 
independent functioning of the Organization while bearing in mind the 
sovereign rights of the headquarters state, in accordance with the rules of 
internacional [sic] law. 


4. To encourage both the Secretary General, in close consultation with 
the Permanent Council, and the host country to continue discussions on a 
headquarters agreement setting out the privileges and immunities of the 
Organization and its personnel in the host country, and to report on this 
matter to, the nineteenth regular session of the General Assembly. 
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SELF-DEFENSE AND THE RULE OF LAW 


By Oscar Schachter* 


Self-defense. on the international level is generally regarded, at least by 
international lawyers, as a legal right defined and legitimated by interna- 
tional law. Governments, by and large, appear to agree. When they have 
used force, they have nearly always claimed self-defense as their legal justi- 
fication. Governments disputing that claim have usually asserted that the 
legal conditions of self-defense were not met in the particular case. How- 
ever, despite the apparent agreement that self-defense is governed by law, 
the meaning and validity of that proposition remain open to question. 
There are some who challenge the basic idea that the security of a stafe—its 
self-preservation—can and should be subjected to international law. Others 
question whether under present conditions the ideal of a rule of law can be 
applied on the international level to national security decisions. My aim in 
this essay is to explore some aspects of the problem raised by these chal- 
lenges to the applicability of international law to claims of self-defense. It is 
not my intention, I should add, to consider specific interpretations of self- 
defense. - 


AN INHERENT AND AUTONOMOUS RIGHT? 


The idea of self-defense as an inherent and autonomous right has roots in 
two distinct schools of thought. One is traditional naturalist doctrine, ex- 
pressed, for example, in Grotius’s words that ‘‘[t]he right of self-defence 

. has its origin directly, and chiefly, in the fact that nature commits to 
each his own protection . . ..”! Preservation of the self was regarded as a 
natural right of the state, as of individuals, that could not be abrogated or | 
limited by positive law.? The United Nations Charter has been said to reflect 
this in characterizing self-defense as an ‘inherent right.” The French ex- 
pression, equally authentic, is droit naturel; in Spanish, it is derecho inmanente; 
and in Russian, neotemlemoe pravo (indefeasible right). 

While acknowledging that the concept “inherent right” has natural law 
origins, many authorities on international law reject the idea that the right 


* Of the Board of Editors. 

'H. GROTIUS, DE JURE BELLI AC PACIS, bk. II, ch. I, pt. III, at 172 (Carnegie Endowment 
trans. 1925) (1646). 

? However, characterization of self-defense as a natural right did not mean to Grotius thata 
state could invoke it arbitrarily or for “reasons of state.” See H. Lauterpacht, The Grotian 
Tradition, 23 Brit. Y.B. INT'L L. 1, 30-38 (1946). 
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of self-defense exists independently of positive law and cannot be altered by 
it.? The International Court of Justice in its 1986 Judgment in the Nicaragua 
case, noting that Article 51 of the UN Charter recognizes a “natural” or 
“inherent” right of self-defense, said that ‘‘it is hard to see how this can be 
other than of a customary nature, even if its present content has been 
confirmed and influenced by the Charter.” However, the fact that the 
Court and international legal scholars consider that self-defense is governed 
by positive law has not obliterated an opposing conception of self-defense as 
an autonomous, nonderogable right that “exists” independently of legal 
rules. That conception, I believe, continues to influence popular and official 
attitudes concerning national security. 

A second intellectual root of the proposition that self-defense cannnot be 
governed by law is the belief in the subordination of law to power. This 
point of view was expressed forcefully by Dean Acheson, an eminent lawyer 
and former Secretary of State, in remarks to the American Society of Inter- 
national Law. He admonished international lawyers for debating the legal 
propriety of the U.S. “quarantine” in the Cuban missile crisis of 1962. The 
action taken by the United States was, in his view, “essential to the continua- 
tion of [its] pre-eminent power.’’® Law, he declared, “simply does not deal 
with such questions of ultimate power. . . . The survival of states is not a 
matter of law.’’”? While these words may be interpreted in various ways, their 
main purport clearly was to emphasize that self-defense could not be gov- 
erned by law when a grave threat to the power of a state or to its way of life 
was perceived by that state. 

As might be expected, Acheson’s emphatic denial of the relevance of law 
to the use of force did not commend itself to international lawyers generally, 
however divergent their legal opinions.* But Acheson’s position can hardly 
be considered as aberrant. It is in keeping both with the widely held view 
that the preservation of the state has precedence over positive law and with 
the “practical” understanding that it must be left to each state to decide 
what is necessary for its own self-defense. The latter position was given 
formal expression in the well-known statements made by the United States 


3 See H. KELSEN, THE LAW OF THE UNITED NATIONS 791-92 (1950); D. BOWETT, SELF- 
DEFENCE IN INTERNATIONAL Law 187 (1958); Ago, Addendum to Eighth Report on State 
Responsibility to the International Law Commission, [1980] 2 Y.B. INT'L L. Comm’, pt. 1 at 
13, 66-67, UN Doc. A/CN.4/SER.A/1980/Add.1; Y. DINSTEIN, WAR, AGGRESSION AND 
SELF-DEFENCE 169-72 (1988). 

4 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
IC] Rer. 14, 94, para. 176 (Judgment of June 27). 

5 Acheson, Remarks, 57 ASIL Proc. 13, 14 (1963). 

6 ld. 7 Id. 

8 When Acheson presented his views in 1963, he received no support from the audience. On 
the contrary, those who spoke, while differing in their legal positions, considered the issue of 
the lawfulness of the U.S. action in the Cuban missile crisis to be important. See particularly 
comments of Chayes, McDougal and Quincy Wright, id. at 8-18. For other views critical of 
Acheson’s approach, see L. HENKIN, HOw NATIONS BEHAVE 265-67 (1968); and Moore, The 
Legal Tradition and the Management of National Security, in TOWARD WORLD ORDER AND 
Human Dicnity 321 (W. M. Reisman & B. Weston eds. 1976). 
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and France in connection with their adherence in’ 1928 to the Kellogg- 
Briand Treaty for the Renunciation of War. They each declared then that a 
state claiming self-defense ‘‘alone is competent to decide whether circum- 
stances require recourse to war in self-defense.” The other signatories 
apparently accepted the same interpretation. 

International lawyers concerned with the integrity of the legal commit- 
ment to renounce war in the 1928 Treaty were quick to see the danger of 
according exclusive competence to the state claiming self-defense. Hersch 
Lauterpacht, writing not long after the conclusion of the Kellogg-Briand 
Pact, declared that a claim that self-defense was not subject to objective 
evaluation could not be accepted in law. He wrote: ‘‘Such a claim is self-con- 
tradictory inasmuch as it purports to be based on legal right and at the same 
time, it dissociates itself from regulation and evaluation of the law.’’!° 

This statement of Lauterpacht was quoted with approval by Judge 
Stephen M. Schwebel in his dissenting opinion to the 1986 ICJ Judgment in 
the Nicaragua case.'' Schwebel placed much weight on Lauterpacht’s analy- 
sis to support his conclusion that claims of self-defense were, in principle, 
justiciable. That analysis, as presented in Lauterpacht’s classic work, The 
Function of Law in the International Community, likened self-defense in inter- 
national law to the corresponding right in municipal law. In both cases, 
Lauterpacht said, the right was “absolute” in the sense that no law could 
disregard it.'* Moreover, a state, like an individual, would have to decide in 
the first instance whether the immediate use of force in defense was neces- 
sary. However, the right is “relative” inasmuch as it is presumably regulated 
by law. “‘It is regulated to the extent that it is the business of the courts ta 
determine whether, how far, and for how long, there was a necessity to have 
recourse to it.’”!? Lauterpacht was aware, of course, that on the interna- 
tional level, states resisted submitting disputes regarding use of force to 
judicial process. That state of affairs, he argued, was in contradiction to the 
emerging law regulating use of force.’* States could not have it both ways: if 
they did not accept the principle of justiciability, the legal dimension of 
self-defense would disappear and with it the regulation of force by law. 

Lauterpacht’s position received judicial support in the Judgment of the 
International Military Tribunal in Nuremberg in 1946. The Tribunal was 
confronted with the argument on behalf of the German Nazi leaders that 
Germany had acted in self-defense and that every state must be the judge of 
whether in a given case it has the right of self-defense. (Ironically, this 
argument accorded with the U.S. position taken in connection with the 
Kellogg-Briand Pact.) The Nuremberg Tribunal rejected that contention, 
observing that “whether action taken under the claim of self-defense was in 


° U.S. note of June 23, 1928, quoted in H. MILLER, THE PEACE PACT OF Paris 213, 214 
(1928). 

10 H, LAUTERPACHT, THE FUNCTION OF LAW IN THE INTERNATIONAL COMMUNITY 
179-80 (1933). 

1 Dissenting Opinion of Judge Schwebel, 1986 IC] REP. at 259, 285, para. 46. 

12 H, LAUTERPACHT, supra note 10, at 180. 

13 Jd. 14 Td. at 181. 
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fact aggressive or defensive must ultimately be subject to investigation or 
adjudication if international law is ever to be enforced.’’!® 

This forthright statement of the Nuremberg Tribunal was doubtless in 
keeping with the United States views in 1946. However, in the 1980s, the 
Nicaragua case produced doubts as to the justiciability of claims of self-de- 
fense. The U.S. position, as it developed, was not entirely clear or free from 
ambivalence. In 1984 U.S. counsel had argued to the Court that the United 
States alone was in a position to determine the necessity of the “defense” 
measures it had taken against Nicaragua in the particular circumstances of 
that case, an argument noted and approved by Judge Schwebel.!® Neverthe- 
less, the United States did not argue that self-defense was necessarily beyond 
legal evaluation and, as the Court observed, it did not claim that interna- 
tional law was not relevant or controlling in the case.” The U.S. arguments 
against admissibility were addressed to other grounds, including the argu- 
ment that the Security Council had exclusive competence to pass on the 
legality of the use of force.’ 

After the Court ruled against the United States on the jurisdictional 
issues, the official U.S. stand appeared to move toward the same position as 
that expressed in 1928—namely, that questions of the necessity of defense 
were ultimately reserved to the defending state alone. This shift is suggested 
by statements made in congressional hearings on the withdrawal by the 
United States of its acceptance of compulsory jurisdiction. In explaining 
why the United States would not and should not submit to the International 
Court’s jurisdiction in regard to its use of force in self-defense, the Legal 
Adviser of the Department of State declared that the exercise of self-defense 
could not be subject to the decision of the Court inasmuch as the national 
security of the United States was involved.'? “Such matters are the ulti- 
mate responsibility assigned by our Constitution to the President and the 
Congress. ”?? 

That statement can be read as rejecting any “external” authority to judge 
the legitimacy of American defense measures, a position that would contra- 
dict the idea of self-defense as a right defined by law. It is arguable that the 
U.S. position did not entirely exclude third-party determinations because it 
recognized the competence of the UN Security Council (an “external” 
body) to pass upon claims of self-defense. But since the United States has a 
veto in the Council, it remains ultimately the judge of its own cause, at least 


15 Judgment of the International Military Tribunal at Nuremberg, 1946, 1 TRIAL OF GER- 
MAN MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL 208 
(1947). 

16 1986 ICJ Rep. at 293-96, paras. 69-76 (Schwebel, J., dissenting). 

17 1986 ICJ Rep. at 27, para. 34. 

18 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Jurisdiction 
and Admissibility, 1984 IC] Rep. 392, 432-36, paras. 91-98 (Judgment of Nov. 26). 

19 Sofaer, Statement, in U.S. Decision to Withdraw from the International Court of Justice: Hearing. 
Before the Subcomm. on Human Rights and International Organization of the House Comm. on Foreign 
Affairs, 99th Cong., Ist Sess. 27-28 (1985). 

2 Id. at 30. 
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as far as the formal decisions are concerned.” On the other hand, the fact 
that the United States recognizes the authority of the Council to discuss the 
legitimacy of self-defense measures is, in some measure, a weakening of its 
claim that it alone can be the final judge of the necessity of its defense 
measures. The Council, of course, is a political body charged with main- 
taining peace and security; it is not required to decide legal issues. 

Underlying this apparent ambivalence in the U.S. position is the evident 
fact that the United States is not prepared to concede in respect of other 
states that they, too, can exclusively determine the necessity and legitimacy 
of their self-defense actions. To do so would mean that objections to such 
actions as the Soviet use of force in Czechoslovakia and Afghanistan would 
have to be based on purely political grounds. This line of argument would 
be much less effective in mobilizing world opinion than the argument that 
the basic norms of the Charter have been violated by the unlawful use of 
force. To say that each state is free to decide for itself when and to what 
extent it may use arms would remove the principal ground for international 
censure, and, in effect, bring to the vanishing point the legal limits on 
unilateral recourse to force. This is surely not the considered position of the 
United States, notwithstanding the rebuffs it has received in the Interna- 
tional Court and UN organs. 


THE INFLUENCE OF COMMUNITY JUDGMENT 


That states generally do not welcome international scrutiny of their de- 
fensive measures is hardly surprising. This attitude is especially marked 
when armed force is actually used, even though seen by the user as legiti- 
mate self-defense. The drafters of the UN Charter sought to meet this 
problem by requiring, in Article 51, that each member immediately report 
to the Security Council measures taken by it in the exercise of the right of 
self-defense. This requirement, though explicit and unambiguous, has 
rarely been observed by states using force.*? However, the failures to report 
have not precluded the Council from considering, and in some cases passing 
judgment on, such claims when the matter was raised by states that ques- 
tioned the legality of the use of force. The Council has rejected claims of 
self-defense in several cases (notably against states whose policies were gen- 
erally disapproved).”* No resolution has been adopted explicitly upholding a 


21 The Charter does provide in Article 27 that in decisions under chapter VI, a party to a 
dispute shall abstain from voting. Although this applies to permanent members and therefore is 
supposed to limit the use of the veto where those states are parties, the restriction ‘does not 
apply to Article 51 (as it is not in chapter VI). In fact, it has rarely been invoked to preclude the 
use of the veto. 

2? Combacau, The Exception of Self-Defence in U.N. Practice, in THE CURRENT LEGAL REGULA- 
TION OF THE USE OF FORCE 9 (A. Cassese ed. 1986). 

23 For example, self-defense claims made by Israel for attacks against Palestinian organiza- 
tions based in Jordan and Lebanon were rejected by the Security Council in the following 
resolutions: SC Res. 228 (Nov. 25, 1966); SC Res. 265 (Apr. 1, 1969); SC Res. 270 (Aug. 26, 
1969); SC Res. 279 (May 12, 1970); SC Res. 313 (Feb. 28, 1972); SC Res. 332 (Apr. 21, 1973); 
SC Res. 347 (Apr. 24, 1974). See also SC Res. 488 (June 19, 1981) (condemning Israeli air 
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claim of self-defense, though in a few cases a resolution or the Council’s 
failure to act has been construed by COMME nALaTs as tacit approval or 
toleration of the use of force in question.” The Council, more often than 
not, has been precluded by the veto from reaching formal decisions on the 
validity of such claims. Most of those cases were then considered by the 
General Assembly, which, unfettered by the veto, generally condemned the 
alleged self-defense action as a Charter violation.” In no such case, how- 
ever, has the target state accepted the UN decision as binding upon it. 
One could say that this shows that each state remains the ultimate judge of 
its own cause in matters of self-defense; but it also shows that states using 
force do not escape community judgments even though they seek to avoid 
them. In actuality, appraisals of the legality of state conduct, especially in 
regard to the use of armed force, are made in a variety of nonjudicial 
contexts. Since 1945, each time a state has used armed force outside its 
borders, its lawfulness has been subject to third-party judgment. Such judg- 
ments have been made by other governments, expressed individually or in 
collective political bodies. They have also been made by the community of 
international lawyers, by organs of opinion, by political parties and by other 
nongovernmental organizations. There is, in this sense, no escape from the 
judgments of the interested communities. They vary, to be sure, in their 
quality, their objectivity and their impact on the conduct of the state in 
question. The processes as well as the results are uneven. Yet it is clear that, 
n the end, no state is actually the sole judge of its own cause when it claims to 
aave used force in self-defense. J 





attack which destroyed the Osiraq nuclear reactor in Iraq in 1981). The General Assembly 
-ejected the Soviet Union’s self-defense claim to justify the intervention in Afghanistan in 
1980. GA Res. ES-6/2 (Jan. 14, 1980). In addition, South Africa has been condemned for its 
attacks against neighboring states. SC Res. 393 (July 30, 1976); SC Res. 387 (Mar. 31, 1976). 
ee Combacau, supra note 22, at 16-18. 

24 For example, the Security Council resolution that noted the invasion of the Falkland 
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HOSTAGES IN IRAN 325, 331 (1985). 
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1989] SELF-DEFENSE AND THE RULE OF LAW 265 


Certainly, these various judgments are not binding or enforceable in the 
way judicial judgments are supposed to be. Moreover, their objectivity may 
be questioned because they often appear to be influenced more by political 
attitudes than by legal standards. But these deficiencies are not the whole 
story. Votes in international bodies show that the reactions to use of force 
are not always dictated by political affinities in disregard of facts and law. 
States that are friendly to, or even closely allied with, an accused state have 
not hesitated to cast their vote against that state when the issues were clear. 
Even the most powerful states have not been immune to censure by states 
that normally would follow their lead. The overwhelming majorities that 
have censured the USSR for its invasion of Afghanistan and condemned the 
United States for its actions in Grenada and Nicaragua are notable exam- 
ples.” Clearly, international violence is not a matter of indifference to the 
world; nor is it considered to be solely a political problem. States accused of 
illegality take pains to show their conduct to be legitimate self-defense. They 
are mindful of the political costs of adverse opinion even though they may 
persist in the questionable use of force. It is significant that accused states do 
not deny they are bound by international rules; they rest their justification 
on factual assessments or interpretations that would bring them within the 
law. The International Court of Justice took note of this tendency in its 
1986 Judgment in the Nicaragua case, declaring that it confirmed the gen- 
eral acceptance of the rules on force as binding law.”” 

Of course, such “acceptance” does not fully answer the perennial ques- 
tion of whether the legal principles significantly influence states in their 
planning or use of force. Political analysts often regard the legal justifica- 
tions as after-the-fact rationalizations that have little, if any, effect on the 
actual decisions. They maintain that, at bottom, such decisions are based on 
considerations of power and interest, which nearly always prevail over con- 
trary legal restraints. This broad generalization, which is probably widely 
accepted, raises more questions than it answers. In particular, it leaves open 
the critical issue of whether the limitations on the. use of force are consid- 
ered generally to serve the national interests and the security of states. To 
counterpoise “interest” and “law” as conflicting factors in this context is 
misleading. Even on the premise of an essentially anarchical, Hobbesian 
conception of international society, the coexistence of independent states 
and their mutually beneficial intercourse are seen to require some restraints 
on the unilateral recourse to force. Hence, the position of states that self- 
defense as defined by international law is the only ground for the unilateral 
use of force is not in itself inconsistent with the realist thesis of national 


28 GA Res. 37/37 (Nov. 29, 1982) (condemnation of the Soviet Union for its invasion of 
Afghanistan); GA Res. 38/7 (Nov. 2, 1983) (condemnation of the United States for its invasion 
of Grenada); SC Res. 562 (May 10, 1985) and GA Res. 40/188 (Dec. 17, 1985) (condemnation 
of the United States for its trade embargo against Nicaragua); GA Res. 41/31 (Nov. 3, 1986) 
(calling for U.S. compliance with the ICJ’s Judgment in Nicaragua case). 

27 1986 ICJ Rep. at 98, para. 186. 
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self-interest. It is realistic in recognizing that international violence has not 
been eliminated by the legal prohibitions in the United Nations Charter or 
by its collective security provisions and that, consequently, a right of self- 
defense must be legitimized. It also recognizes, through the right of collec- 
tive self-defense, that the targets of aggression may require armed assistance 
by other states. 

Recognizing these rights as exceptions to the general prohibition on force 
necessarily presupposes that the exercise of the right is limited by law. If this 
were not the case and each state remained free to decide for itself when and 
to what extent it may use force, the legal restraint on force would virtually 
disappear. It surely cannot be said that this result is perceived to be in the 
national interest of states generally or, for that matter, in the interest of the 
most powerful states. Neither the United States nor the Soviet Union can 
realistically consider it in the national interest to recognize the unlimited 
right of each to use force. They cannot therefore accept a self-judging 
conception of the right of self-defense without, in effect, licensing the other 
state to resort to force whenever it chooses to do so. 

To say that self-defense must be regulated by law does not assume that 
genera] rules are sufficient in themselves to ensure the security of all states. 
The UN Charter and other relevant agreements make it quite clear that the 
maintenance of peace and security requires more than agreement on princi- 
ples of law. Decisions must be taken in specific cases. States must react in 
words and deeds to claims of self-defense when force is used. Such responses 
are not automatic or foreordained; they involve acts of will and, therefore, 
assessments of interest and power. Governments rarely, if ever, make such 
decisions “‘solely’’ or ‘‘purely’’ on legal grounds; they are not expected to 
>ehave like a court. But whatever factors determine such decisions, once 
nade they become part of the law-shaping process, influencing expectations 
as to the acceptability of future actions influencing use of force. Most gov- 
érnments recognize this. Whether or not they are themselves involved in the 
particular conflict, they are aware of the implications for other conflicts and 
often of their own interest in avoiding the spread of hostilities. Legality 
matters to them, not only as rhetoric to win support, but also as a factor to be 
taken into account as part of the effort to contain violence and reduce the 
risks of escalation.*® 


DEFENSIST PRINCIPLES AND THE LEX SPECIALIS 


A critical question affecting both law and policy on self-defense concerns 
the degree of uncertainty or indeterminacy that inheres in the proclaimed 


28 My emphasis on the rational self-interest of states in restraining use of force is not meant to 
exclude other factors that influence compliance with declared rules and principles. Far exam- 
gle, the perception by a state of the legitimacy vel non of a particular rule or interpretation is 
generally a significant element in regard to its compliance. Legitimacy is itself a complex 
conception that may be used to embrace various factors that influence states to obey rules in the 
absence of coercion. This is well brought out in Thomas Franck’s erudite and lively article, 
Legitimacy in the International System, 82 AJIL 705 (1988). See also Schachter, Towards a Theory of 
ternational Obligation, 8 Va. J. INT'L L. 300 (1968); T. HONORE, MAKING Law BIND 13-16 
(.987); L. HENKIN, How NATIONS BEHAVE 25-26, 320-21 (2d ed. 1979). 
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legal limits. Some indeterminacy results from the key standards of necessity 
and proportionality, concepts that leave ample room for diverse opinions in 
particular cases. Other sources of uncertainty can be traced to differing 
interpretations of the events that would permit a forcible defensive action. 
Varying views have been advanced by governments and scholars relating to 
the kinds of illegal force that would trigger the right of an armed defensive 
response. While strong positions have been taken by nearly all states against 
“preventive” or “preemptive” war, some uncertainty remains as to threats 
of force that credibly appear as likely to result in imminent attack.?? Other 
issues, highlighted by the Nicaragua case, concern the illegal use of force 
through subversion, supply of arms, and logistic support of armed forces as 
sufficient ground for defensive response.*° It is not entirely clear to what 
extent self-defense responding to an armed attack embraces the use of force 
as a deterrent to future attacks.®' Nor is there agreement on the circum- 
stances that would permit a state to intervene (or ‘‘counterintervene”’) in an 
internal conflict under the principle of collective self-defense.*? Even more 
unsettling is the uncertainty about the first use of nuclear weapons, the 
targeting of civilian centers and the proportionality of retaliatory action.” 

These controversial issues indicate that the rules of self-defense fall far 
short of a code of conduct that would provide precise “hard law” for many 
cases likely to arise. Even though governments have a stake in securing 
clarity as to what is permitted and forbidden, there are obvious limits to 
achieving that objective. General formulas accepted as law are subject to 
continuing interpretation and, therefore, to fresh arguments as to what the 
law should be. Concrete situations create new perceptions and “accom- 
plished facts.” At times, the line between violations and emerging law may 
be difficult to draw, made more difficult by the absence of judicial authority 
and the great disparities in power in the international community. Lawmak- 
ing authority does not reside in majorities in international assemblies, even 
though large majorities cannot usually be ignored.** Powerful states—that 


29 See Schachter, The Right of States to Use Armed Force, 82 MicH. L. Rev. 1620, 1634-35 
(1984); McDougal, The Soviet-Cuban Quarantine and Self-Defense, 57 AJIL 597 (1963); Sadurska, 
Threats of Force, 82 AJIL 239 (1988). 

5° 1986 IC] Rep. at 123-25, paras. 244-45. For critical comment, see Hargrove, The Nica- 
ragua Judgment and the Future of the Law of Force and Self-Defense, 81 AJIL 135 (1987). 

31 See Schachter, supra note 29, at 1638; Y. DINSTEIN, supra note 3, at 208-12. 

32 Schachter, supra note 29, at 1641—44. See also Resolution of Institut de Droit International 
on the Principle of Non-Intervention in Civil Wars, 56 INSTITUT DE DROIT INTERNATIONAL, 
ANNUAIRE 544, 549 (1975); Moore, Toward an Applied Theory for the Regulation of Intervention, 
and Bowett, The Interrelation of Theories of Intervention and Self-Defense, in LAW AND CIVIL WAR 
IN THE MODERN WORLD 3 and 38, respectively (J. Moore ed. 1974); Perkins, The Right of 
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33 See F. Boyle, The Relevance of International Law to the “Paradox” of Nuclear Deterrence, 80 
Nw. U.L. Rev. 1407 (1986); Reisman, Nuclear Weapons in International Law, 4 N.Y.L. Scu. J. 
INT’L & Comp. L. 339 (1983); Weston, Nuclear Weapons Versus International Law, 28 MCGILL 
L.J. 542 (1983). On targeting, see R. JERVIS, THE ILLOGIC OF AMERICAN NUCLEAR STRATEGY 
71-72 (1984). 

34 See Schachter, International Law in Theory and Practice, 178 RECUEIL DES Cours 111-23 
(1982 V). 
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is, those with the ability to control the outcome of contested decisions—may 
determine patterns of conduct for other states, as well as for themselves. But 
their ability to do so is limited by the checks and balances inherent in the 
distribution of power and, in particular, by the nuclear setoff.” Clearly, the 
` two superpowers are not all-powerful hegemons able to exercise complete 
control over the use of force by weaker states, not even by all those close to 
their borders. The rough parity of power between them undoubtedly con- 
tributes to restraint. It does not eliminate, however, the struggles within 
states that erupt beyond their borders or the localized hostilities between 
neighboring states that threaten to spread. The application of legal rules in 
these cases and the formulation of new rules derived from practice “ac- 
cepted as law” are not decided by the great powers alone. Bipolarity of 
power is a significant structural feature of present international society, but 
it is only one of the many factors that affect the positions of states on the 
lawfulness of force used in self-defense. 

Notwithstanding its relative indeterminacy, self-defense as a legal norm 
can have an ascertainable relationship to the policies and actions of govern- 
ments. The “defensist”” principle—namely, that self-defense is the only 
legitimate reason to use force against another state—has been expressed as 
the strategic policy of most states. Evidence for this is not only found in 
governmental statements to international bodies, where they may be ex- 
pected. Recent studies by political scientists and students of military strategy 
confirm the practical implications of defensist doctrine.” When states pro- 
claim the principle of self-defense as governing the use of force, they have a 
stake in its credibility to other states and to their own citizens. For such 
states to be credible, their weapons, training and contingent planning must 
reflect a defensist strategy.°” Their good faith can be tested by their willing- 
ness to consider ways to reduce threats and resolve conflicts without using 
force. Hence, a defensist posture is not merely one of restraint but a source. 
of policy that goes beyond the essentially negative rules of the law. It has 
obvious implications for such protective activities as monitoring and inspec- 
tion. It calls for limitations on weaponry and balance among adversaries. 
The danger that systems which purport to be defensive may be perceived as 
offensive and therefore “‘destabilizing”” becomes a matter of central con- 
cern. The most obvious consequence of defensist doctrine is that states no 
longer consider that they may invade other states for objectives that were 
considered in prior periods as legitimate and appropriate. Thus, the naked 
use of force for economic gain, or to avenge past injustices, or civilize 


35 On the complexity and limits of the nuclear balance, see R. BETTS, NUCLEAR BLACKMAIL 
AND NUCLEAR BALANCE 180-233 (1987). 

38 M. CEADEL, THINKING ABOUT WAR AND PEACE 72-88 (1987); THE CONVENTIONAL 
DEFENSE OF EUROPE (A. Pierre ed. 1986); STOCKHOLM INTERNATIONAL PEACE RESEARCH 
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37 See, e.g., Carlucci, Is Moscow Really Tilting to Defense?, N.Y. Times, May 6, 1988, at A39, col. 
1; Odom, Soviet Military Doctrine, 67 FOREIGN AFF. 114 (1988). General Secretary Gorbachev's 
address to the UN General Assembly in December 1988 urged force reductions on the basis of 
“reasonably sufficient” defense capability. UN Doc. A/43/PV.72 (1988). 
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object” of the text.>! Unilateral acts that stretch the meaning of self-defense 
are treated as “‘state practice,” although there is no general opinio juris to 
support their acceptance as law. Hence, conduct that violates text and ear- 
lier interpretations can be viewed as new or emerging law based on the 
efficacy of accomplished facts in shaping the. law.>? Some of these argu- 
ments, if accepted, would extend the concept of self-defense so broadly as to 
allow almost any unilateral use of force taken in the name of law and order. 
There is no evidence that governments by and large would favor this result. 
On the contrary, the records of the United Nations, as already mentioned, 
show strong resistance to widening self-defense to permit force except 
where there has been an armed attack or threat of imminent attack. It does 
not seem likely that this resistance will disappear in the foreseeable future. 
This does not mean, of course, that the law of self-defense will remain 
static. The ‘kaleidoscopic events of our era will continue to create new 
pressures for resort to force. The role of international law cannot be limited 
to repeating the old maxims. What its role should be calls for further consid- 
eration. In the next section, I offer some thoughts and suggestions. 


ENHANCING SECURITY THROUGH LAW AND INSTITUTIONS 


To begin with, a clear distinction should be maintained between law as an 
expression of common policy and purpose and the use of law for rationaliza- 
tion of state action. If law is to operate as a limit on national power, it will 
lead to judgments of legitimacy that diverge from a particular state’s per- 
ception of national interest at a given time. True, such divergence may be 
reduced by redefining or widening the conception of national interest to 
include the long-term interest in stability and order. But changing the con- 
ceptions of national interest is easier said than done. In a concrete case, 
national leaders and their citizenry may hold to their particular view of state 
interest, even though clearly incompatible with the law and the ‘‘enlight- 
ened” views of others. To conclude that law must yield to-such judgments of 
national interest negates the idea of law as a restraint on state conduct. This 
is not to say that international law can replace the continuing task of defin- 
ing national interests and the defense needs of a state. That there may be a 
conflict between such national goals and the restraints of international] law 
must be acknowledged. Recognizing such tension is an important step to- 
ward reconciliation of the competing interests. 

One path toward reducing the tension between defense needs and legal 
rules of restraint lies in the specific agreements referred to-earlier as the lex 
specialis. Such agreements may be explicit or they may be tacit. They may 


"5! See M. S. McDoucat & F. FELICIANO, LAW AND MINIMUM WORLD PUBLIC ORDER 
207-61 (1961); Moore, supra note 8. 
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the facts and an undefined standard of “reasonableness” tend to be largely 
determined by crypto-criteria that reflect particular preferences and values. 
Such judgments are not likely to help clarify the line between permissible 
and impermissible conduct carried out in the name of self-defense. Further- 
more, they will be perceived as lacking justification based on norms that the 
community of states—not just part of it—has accepted. 

It is true that standards for determining the legitimacy of defense will 
necessarily be somewhat abstract. They will not be fully determinate for 
they will have to be interpreted and applied to individual cases. Facts, analy- 
sis and deliberation will be required to reach appropriate conclusions that 
take into account both standards and circumstances. A process of reasoning 
involving the interaction of principle and situation (i.e., casuistry in its favor- 
able sense) is required. Moreover, that process and the continuing reflec- 
tions of governments and international lawyers extend beyond the elabora- 
tion of established doctrine. They involve, as they should, the development ` 
(or construction) of more specific standards appropriate for changing cir- 
cumstances. To some extent, such standards emerge through the responses 
of states faced with new situations. This type of ongoing law-generating 
process calls for continuing appraisal by international lawyers, as well as by 
governments. 

Of equal importance to the elaboration of standards are the processes for 
application of the standards to particular cases. International lawyers earlier 
in this century emphasized the preeminent value of judicial determination 
and many urged the extension of the compulsory jurisdiction of the Interna- 
tional Court. The more hopeful among them envisaged the Court as an 
arbiter of major disputes, not excluding acts of aggression. The Nuremberg 
Judgment reinforced that image. In the 1950s, American lawyers, generally 
conservative, called for the “rule of jaw” through compulsory jurisdiction 
of the International Court. Leaders such as Eisenhower and Nixon fa- 
vored greater use of the Court.®” But as most governments failed to re- 
spond, the Court was increasingly seen to be marginal, limited to technical 
legal disputes. With the Tehran Hostages case and, more dramatically, the 
Nicaragua case, the Court was seized of disputes involving force. Its deci- 
sions in the Nicaragua case produced misgivings (as well as support) and they 
also gave rise to a rather more profound debate than had previously oc- 
curred on the role of adjudication and on compulsory jurisdiction.** (Not at 
all profound and, one would hope, quickly forgotten were the diatribes 
against the Court.) Notwithstanding the criticism of the Nicaragua decision 
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by U.S. officials and some lawyers, the role of the Court remains on the 
international agenda. The recent Soviet proposals for compulsory adjudi- 
cation, though sketchy, have opened up new possibilities. 

_ Itis worth noting for our present discussion that the Soviet suggestions on 
jurisdiction of the Court were part of a set of proposals for a ‘‘comprehen- 
sive system of international peace and security.’’®® This suggests that cases 
involving force and self-defense might be considered as falling within the 
USSR’s proposal for compulsory jurisdiction. It remains to be seen whether 
the two superpowers and other major powers would accept some agreed 
formula allowing such cases to be covered by compulsory jurisdiction. The 
recent, rather sweeping assertion by some U.S. lawyers that no case involv- 
-ng force is appropriate for the Court might not be persuasive if agreement 
zan.be reached on some categories of such claims. It will be recalled that in 
zhe 1950s the United States itself sought to bring to the Court claims arising 
From the shooting down of its planes in Eastern Europe.®° The Hostages case 
against Iran would not have been admissible if the United States earlier had 
excluded cases involving force from its treaty commitment.*! Having these 
cases in mind, it hardly seems perilous for a state to agree to adjudication of 
cases involving acts of force such as shooting incidents or isolated attacks, 
under reciprocally binding acceptances of compulsory jurisdiction. Officials 
distrustful of international tribunals, especially in matters affecting security, 
sometimes argue that the Court should not be “burdened” with conse- 
quential disputes likely to be seen as political. On the other hand, we should 
not overlook the value of a judicial decision holding a state accountable in a 
matter of some consequence. The Hostages case against Iran is a pertinent 
example. The assumption, sometimes made, that the Court needs to be 
“protected” against important controversies is surely open to question. It is 
unlikely that a tribunal limited to minor technical disputes would fulfill the 
meed and expectations for an authoritative judicial organ. The International 
Court would not be greatly respected if it became the international equiva- 
Tent of a small-claims court. I see no good reason for international lawyers 
now to argue for the principle de maximis non curat praetor.” 

Nevertheless, we must be wary of assuming that recourse to a court will 
resolve all disputes reducible to legal issues. In a technical (or Pickwickian) 
sense, this may be true. Every dispute can be construed as a question of 
whether conduct objected to is permissible or not under international law; 
hence, logically all disputes are susceptible to judicial determination. But 
this reasoning obviously misses the reality of disputes that, in substance, are 
xot about differences in the meaning of the law. A court will not truly 
zesolve such disputes even if given jurisdiction. We must reconcile ourselves 
> the fact that, at best, judicial regulation of armed conflicts will remain 
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peripheral, most likely limited to cases arising out of specific incidents of 
limited scope and duration. 

Clearly, we must look beyond the Court in order to reinforce the account- ` 
ability of states for improper resort to force. The heart of that effort lies in 
fact-finding, review and appraisal by international agencies in a variety of 
contexts. With regard to self-defense, accountability requires respect for the 
obligation under Article 51 to report armed action claimed to be defensive. 
To give effect to that obligation, governments must report the facts openly 
and truthfully. This would impose limits on secrecy, though in some cases 
military necessity might be an acceptable ground for limited reporting. 
Accountability can also be given effect in many situations by monitoring and 
verification arrangements, particularly by international agencies. The re- 
newed interest in treaties that provide for verification and monitoring is 
promising. There is surely ample room for more extensive use of observers, 
truce supervisors and peacekeeping forces to assist in determining the facts 
in disputes about the use of force and self-defense. Institutional procedures, 
such as those of the UN Security Council, the regional organizations and the 
international secretariats, require strengthening to ensure that factual re- 
porting and monitoring are effective. The deliberative processes of interna- 
tional organs require adaptation for the appraisal of facts and the claims of 
the disputing parties. Obviously, these various steps are not the exclusive 
province of the international lawyers, though the skills of lawyers in regard 
to procedures of fact-finding and dispute settlement would be helpful. 

It is tempting to lawyers to call for the rule of law in international affairs. 
The temptation is not resisted in this essay, though much of it is concerned 
with the obstacles to realizing the ideal. The relationship of national security 
and international law is inevitably complicated and fluid. I have not tried to 
simplify it, but I have accepted a basic premise—namely, that the right of 
self-defense, “inherent” though it may be, cannot be autonomous. To con- 
sider it as above or outside the law renders it more probable that force will 
be used unilaterally and abusively. No state or people can face that prospect 
with equanimity in the present world. The answer, in part, is that self-de- 
fense must be regarded as limited and not only legitimated by law. To give 
this conception reality requires more than juridical doctrine. It demands, as 
I have suggested, a structure of accountability built upon obligations, pro- 
cedures and institutions. The political will that is necessary depends on 
understanding both the danger of unbridled force and the necessity of legal 
and institutional control. Recent events, as I have noted, offer some promise 
of that development. It is through such concrete measures that international 
law may in time strengthen the national security of all states. 


APPLICABLE LAW IN INTERNATIONAL 
ARBITRATION: THE IRAN-U.S. CLAIMS 
TRIBUNAL EXPERIENCE 


By John R. Crook* 


I. INTRODUCTION 


International commercial arbitration is being enthusiastically promoted 
throughout the international legal community. Congresses and conferences 
abound; over three hundred delegates attended the 1988 Tokyo confer- 
ence of the International Council for Commercial Arbitration. New arbi- 
tration journals proliferate.' New international arbitration centers compete 
for business, particularly around the Pacific Rim in such locations as Hong 
Kong (opened in 1985), Los Angeles (1985), Melbourne (1985) and Van- 
couver (1986). 

Major jurisdictions are adopting new arbitration laws, often for the una- 
bashed purpose of luring international arbitral proceedings. The United 
Kingdom substantially revised its arbitration legislation in 1979, in part to 
promote itself as a venue for arbitration.” Other important jurisdictions 
have made similar moves, including France, Belgium, the Netherlands and 
Switzerland.? The Canadian Federal Government and several Canadian 
provinces have recently adopted new arbitration laws patterned on the 
UNCITRAL Model Law on International Commercial Arbitration.‘ 

The obvious interest in international commercial arbitration partly re- 
fects the growing willingness of states and their commercial entities to agre 
to arbitration in lieu of insisting on settlement by their national courts.* It 
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of the Department of State. 

1 See, e.g., Journal of International Arbitration (initiated in 1984); Arbitration International, ppb: 
-ished by the Chartered Institute of Arbitrators (1985); and International Arbitration Report, 
sublished by Mealey Publications (1986). 

? See Bentil, Making England a More Attractive Venue of International Commercial Arbitration by 
ness Judicial Oversight, 5 J. INT'L ARB. 49 (1988); and Park, The Influence of National Legal Systems 
en International Commercial Arbitration: Recent Developments in English Arbitration Law, in RE- 
SOLVING TRANSNATIONAL DISPUTES THROUGH INTERNATIONAL ARBITRATION 81, 97 (T. 
Carbonneau ed. 1984) [hereinafter Carbonneau]. 

3 Audit, A National Codification of International Commercial Arbitration: The French Decree of May 
12, 1981, in Carbonneau, supra note 2, at 117. The Belgian Act of Mar. 27, 1985, is reprinted 
in 25 ILM 725 (1986); the 1986 Netherlands statute, bk. 4 of the Code of Civil Procedure, is 
reprinted in 26 ILM 921 (1987); and chapter 12 of the 1987 Swiss statute on private interna- 
‘tional law (dealing with international arbitration) is reprinted in 27 ILM 37 (1988). 

4 See 12 Y.B. Com. Ars. 361-62 (A.-J. van den Berg ed. 1987); Noecker & Hentzen, New 
egislation on Arbitration in Canada, 22 INT'L Law. 829 (1988). 

5 See K.-H. BOCKSTIEGEL, ARBITRATION AND STATE ENTERPRISES—-A SURVEY ON THE 
"NATIONAL AND INTERNATIONAL STATE OF LAW AND PRACTICE (1984). 


278 


1989] APPLICABLE LAW IN INTERNATIONAL ARBITRATION 279 


testifies to long-standing claims that arbitration provides faster, more eco- 
nomical decisions than litigation in national courts (although the costs and 
occasional delays of large international arbitrations and associated enforce- 
ment proceedings cast some shadows on these claims). The expansion of 
arbitration may also reflect a judgment that arbitral decision making can 
better accommodate the interests and expectations of parties from different 
legal systems and cultures than can national courts. The advocates of arbi- 
tration maintain that arbitrators can select or shape legal rules particularly 
appropriate to transnational settings, sustaining the reasonable expectations 
of international businessmen without giving undue weight to the technicali- 
ties or peculiarities of national legal systems.® 

How commercial arbitrators actually determine the law they apply in 
international cases has been difficult to judge. Arbitrations are often confi- 
dential; published awards are often summarized or heavily edited.” How- 
ever, the growing body of published decisions of the Iran—United States 
Claims Tribunal provides new opportunities for analyzing the choice of 
applicable law in international commercial arbitration. The Tribunal has 
generated over five hundred publicly available awards since 1981. About 
160 are ‘‘awards on agreed terms,” giving effect to voluntary settlements. 
Others deciding contested cases range from a few paragraphs to hundreds 
of pages. The Tribunal’s arbitrators have broad discretion to determine the 
substantive law to be applied in these cases, and they are largely insulated 
from concerns about review by national courts. This article examines the 
results.® 

The Tribunal is a unique international institution, described as ‘‘the most 
significant arbitral body in history.’’® It was created in 1981 as one element 
of the settlement of the 15-month hostage crisis between the United States 
and Iran. Its task has always been difficult. It was born out of a grave 
bilateral crisis and relations between them remain unsettled for both coun- 
tries. Nevertheless, the Tribunal has successfully addressed an enormous 
caseload: 542 large claims brought by U.S. or Iranian nationals against the 


5 See, e.g., Derains, Possible Conflict of Laws Rules and the Rules Applicable to the Substance of the 
Dispute, in UNCITRAL’s PROJECT FOR A MODEL LAW ON INTERNATIONAL COMMERCIAL 
ARBITRATION 169, 189-90 (P. Sanders ed. 1984) [hereinafter Sanders]. 

7 For some arbitrators’ methods of choosing applicable law, see Lando, The Law Applicable to 
the Merits of the Dispute, in CONTEMPORARY PROBLEMS IN INTERNATIONAL ARBITRATION 101 
iJ. Lew ed. 1986) [hereinafter Lew]. Professor Lew’s Applicable Law in International Commercial 
Arbitration (1978) [hereinafter APPLICABLE Law] collects an extraordinary range of materials 
on individual arbitrations, but his net was cast wide and the catch is difficult to cull. 

8 The Tribunal’s awards can be obtained from the Registry of the Tribunal in The Hague 
for a fee. They can also be found in the Jran-United States Claims Tribunal Reports (Grotius 
Publications, Ltd.) [hereinafter IRAN-U.S. C.T.R.]; in the Iranian Assets Litigation Reporter 
(Andrews Publications) [hereinafter 1.A.L.R.]; in Mealey’s Litigation Reports—Iranian Claims 
(Mealey Publications); and on WESTLAW. 

° Lillich, Preface, in THE IRAN-UNITED STATES CLAIMS TRIBUNAL 1981-83, at vii (R. 
Lillich ed. 1984) [hereinafter Lillich]. For background on the Tribunal, see Symposium on the 
Tran—-United States Claims Tribunal, 16 L. & POL’Y INT'L Bus. 667 (1984). For a recent bibliog- 
raphy, see Ziade, Selected Bibliography on the Iran—United States Claims Tribunal, 2 ICSID Rev. 
534 (1987). 


280 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


other Government; 421 claims by U.S. and Iranian banks; 2,795 small 
claims (claims of less than $250,000 presented by either the U.S. or the 
Iranian Government); 74 B cases (intergovernmental claims under contracts 
for the purchase of goods or services); and 23 A cases (interpretations of and 
compliance with the Algiers Accords).’° By contrast, the Court of Arbitra- 
tion of the International Chamber of Commerce (ICC) in Paris averaged 
243 requests for arbitration annually between 1977 and 1981, and consti- 
tuted approximately two hundred arbitral panels each year. Many of these 
ICC cases involve less than $250,000 and would be “small claims” in the 
Tribunal."! 

As the Tribunal’s task is not completed, this article presents an interim 
picture. Nevertheless, a substantial majority of the private large claims 
(those over $250,000) have been resolved and paid, and the Tribunal is 
grinding through the remainder of its docket. As of September 20, 1988, it 
had disposed of 743 of the 963 large claims and bank claims. About two- 
thirds of the intergovernmental disputes (A and B cases) are completed. 
Over 2,500 small claims remain; both sides have professed the wish to settle, 
rather than bear the costs and trouble of arbitrating them. However, the 
legal issues the small claims present parallel those already decided. Conse- 
quently, the main lines of the Tribunal’s treatment of applicable law have 
now been laid down. i 

The charter of the Tribunal, the Claims Settlement Declaration,!? per- 
mits it to look to a wide range of sources to determine the law it will apply. 
The arbitrators, all drawn from different legal traditions, thus have broad 
discretion in defining a common legal framework for deciding particular 
cases. A majority of the claims have been decided entirely or substantially on 
the basis of the parties’ contracts. Where there is no contract, or where it 
does not provide sufficient rules, the Tribunal regularly has identified and 
applied general principles of law. In claims under public international law, 
such as expropriation, treaty interpretation and expulsion claims, the Tri- 
bunal has applied that body of law. The arbitrators’ usual pattern has been 
to decide on the basis of rules that can be characterized as common to the 
parties (i.e., the contract) or to international commerce generally (i.e., gen- 
eral principles of law). The Tribunal has rarely decided on the basis of 
national rules, even in cases where the parties might arguably have agreed 
on them as the rule of decision. 


18 Stewart, The Iran-United States Claims Tribunal: Accomplishments and Prospects, in 1984 
PRIVATE INVESTORS ABROAD— PROBLEMS AND SOLUTIONS IN INTERNATIONAL BUSINESS IN 
1984, at 525, 529, i 

1 See Paulsson, Arbitration Under the Rules of the International Chamber of Commerce, in Car- 
bonneau, supra note 2, at 235, 237-38. 

12 Declaration of the Government of the Democratic and Popular Republic of Algeria Con- 
zerning the Settlement of Claims by the United States of America and the Government of the 
Islamic Republic of Iran, Jan. 19, 1981, DEP’T St. BULL., No. 2047, February 1981, at 3, 
reprinted in 75 AJIL 422 (1981), and 20 ILM 230 (1981) [hereinafter Claims Settlement 
Declaration]. 
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Article V of the Claims Settlement Declaration provides: ““The Tribunal 
shall decide all cases on the basis of respect for law, applying such choice of 
law rules and principles of commercial and international law as the Tribunal 
determines to be applicable, taking into account relevant usages of the 
trade, contract provisions and changed circumstances.”’* Thus, the Tri- 
bunal’s fundamental obligation is to decide cases ‘‘on the basis of respect for 
law.” Because of the primary role given law by Article V, the United States 
argues that the Tribunal does not have jurisdiction to decide cases ex aequo et 
bono or as an amiable compositeur on the basis of nonlegal principles. (The 
Tribunal seems not wholly convinced. In 1983, over U.S. objections, it 
retained the language of Article 33(2) of the UNCITRAL Rules permitting 
it to decide ex aequo et bono if the parties to a dispute agreed. The issue 
remains academic since in no case have both parties agreed to decision ex 
` aequo et bono.)'* 

The broadness of the standards found in Article V derived from practical 
and political necessity. When the Claims Settlement Declaration was nego- 
tiated in 1980-1981, the United States and Iran could not have agreed on 
any system of law or of conflict of laws to govern the claims. The task was 
too contentious and complex, the time too short. Moreover, the Tribunal 
potentially faced a wide range of claims. In the circumstances, the negotia- 
tors left it all to the Tribunal. Choice of law, a subject of great complexity 
and importance, was relegated to a single sentence.’ 

The first 13 words of Article V demand that Tribunal arbitration be a 
legal process, not a mediation or negotiation. This phrase—“the Tribunal 
shall decide all cases on the basis of respect for law” —appears to have been 
drawn from Article 15 of the 1899 Hague Convention for the Pacific Set- 
tlement of International Disputes. That article (carried forward as Article 
37 of the 1907 revision of the Convention) defines the object of interna- 
tional arbitration to be “the settlement of differences between States by 
judges of their own choice and on the basis of respect for law.’'® Decision 
“on the basis of respect for law” was intended to curb the perceived dispo- 
sition of 19th-century arbitrators to decide interstate disputes on nonlegal 
grounds. Secretary Root’s instructions to tier U.S. delegation to the 1907 
Hague Conference explained: 


13 Dep’T ST. BULL., No. 2047, at 4. 

14 See Stewart & Sherman, Developments at the Iran—United States Claims Tribunal: Private Rights 
and State Responsibility, in Lillich, supra note 9, at 1, 15-16. 

15 On the negotiation of the Claims Settlement Declaration, see Owen, The Final Negotiation 
and Release in Algiers, in AMERICAN HOSTAGES IN IRAN 297 (P. Kreisberg ed. 1985). 

16 Convention for the Pacific Settlement of International Disputes, July 29, 1899, 32 Stat. 
1779, TS No. 392, 1901 Gr. Brit. ' TS No. 9 (Cmd. 798). Convention for the Pacific Settlement 
of International Disputes, Oct. 18, 1907, Art. 37, 36 Stat. 2199, TS No. 536. Both the United 
States and Iran are parties to the 1899 Hague Convention. (Iran is not a party to the 1907 
Convention.) 
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There can be no doubt that the principal objection to arbitration rests 

. . upon an apprehension that the arbitrations to which they submit 
may not be impartial. It has seen a very general practice for arbitrators 
to act, not as judges deciding questions of fact and law upon the record 
before them under a sense of judicial responsibility, but as negotiators 
effecting settlements of the questions brought before them in accord- 
ance with the traditions and usages and subject to all the considerations 
and influences which affect diplomatic agents. The two methods are 
radically different. . . .1” 


Comparable considerations influenced the negotiators of the Algiers Ac- 
_ cords. Both sides could agree to an objective and principled process of 
arbitration. However, if either party came to see the Tribunal’s decisions as 
exercises in political mediation or accommodation, the Tribunal’s authority 
and legitimacy would be impaired. The United States also had strong rea- 
sons under domestic law for requiring cases to be decided ‘‘on the basis of 
respect for law.” The Algiers Accords required U.S. claimants to forgo the 
pursuit of judicial remedies in U.5. courts and to pursue their claims instead 
in the Tribunal. In Dames & Moore v. Regan,'® the U.S. Supreme Court 
affirmed the President’s power te accomplish this objective. The Court also 
decided that the claim by Dames & Moore that suspension of its claims 
constituted a taking was not ripe. but affirmed the jurisdiction of the Court 
of Claims to hear’ such claims.'® Requiring decision on the basis of respect 
for law strengthened the positior of the United States in responding to any 
such future taking claims. 

Article V establishes a range of possibilities for determining the govern- 
ing law. The Tribunal can apply “such choice of law rules and principles of 
commercial and international law as the Tribunal determines to be applicable.” 
In contrast with other familiar international arbitration rules discussed 
below, this formula does not require application of any system of conflict- 
of-laws rules. The Tribunal is free to select rules of substantive law from 
whatever sources and through whatever processes it chooses. 

Applicable law is to be determined ‘‘taking into account relevant usages of 
zhe trade, contract provisions, and changed circumstances.” This language 
suggests issues that have not beem transparently addressed by the Tribunal 
“e.g., what does it mean to ‘‘take something into account”’?), Trade usages 
aave received little attention; contract provisions have been by far the most 
zommon source of law. “Changed circumstances” were added at U.S. insti- 
zation “specifically to authorize the Tribunal to disregard Iranian law that 
night give effect to an Iranian-forum clause.”®° However, in 1982 the 
Tribunal rejected the U.S. argument that it should exercise jurisdiction 


17 Secretary Root to the American delegates to the Hague Conference, May 31, 1907, Dep’t 
of State File No. 40/302A, reprinted in 1907 FOREIGN RELATIONS OF THE UNITED STATES 
1128, 1135, 6 G. Hackwortn, DIGEST OF INTERNATIONAL LAW 61 (1943). 

18 453 U.S. 654 (1981). 

19 Id. at 688-90. See Trimble, Foreign Pclicy Frustrated—Dames & Moore, Claims Court Jurisdic- 
ston and a New Raid on the Treasury, 84 COLUM. L. Rev. 317 (1984). 

20 Feldman, Ted L. Stein on the Iran-U.S. Claims Tribunal—Scholarsnip par Excellence, 61 WASH. 
Z. Rev. 997, 998 (1986). 
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notwithstanding choice-of-forum provisions requiring adjudication in Iran- 
ian courts.”! Since the Tribunal rejected the U.S. position in the forum 
clause cases, the “changed circumstances” language of Article V has had 
limited use.°? 

In giving the Tribunal broad discretion to determine applicable law, the 
United States and Iran came down on the predominant side of a lively and 
continuing debate in the international arbitration community concerning 
the law to be applied to the substance of disputes.”* As recently as 30 years 
ago, a widely held view allowed arbitrators little discretion in selecting the 
substantive law of the arbitration. As rapporteur of the Institut de Droit 
International, Professor Sauser-Hall maintained that arbitrators’ and arbi- 
tral parties’ choice of applicable law was bound by the conflict-of-laws sys- 
tem of the forum state. In the absence of a choice of law by the parties 
authorized by the law of the forum, the arbitrator must apply the conflict 
rule of the tribunal’s forum or seat. This view was adopted by the Institut at 
its Amsterdam session in 1957 and again at its Neuchatel session in 1959.74 
Professor Mann expressed a similar view.” 

The view that applicable law must be determined under the choice-of-law 
rules of the seat of arbitration retains energetic supporters.”° Nevertheless, 
it holds far less sway among theorists and practitioners today than it once 
did. As a practical matter, it can be difficult to identify the seat of an 
arbitration. Moreover, this approach dictates that disputes between parties 
from A and B, heard by an arbitrator from C, sitting for convenience in D, 
might be decided on the basis of an anomalous substantive rule determined 
by D’s equally unusual conflict-of-laws rule. Alternative approaches have 
found wider favor. 

In the Economic Commission for Europe, negotiators of the European 
Convention on International Commercial Arbitration of 1961 rejected the 
Institut’s position and adopted an alternative approach that has gained a 
wide following. The Convention confers primary authority to determine 
the applicable law on the parties; they need not refer to national legal 
systems. Arbitrators are given discretion if the parties do not make a choice, 
but they must act within the limitations of some system of conflict-of-laws 
rules. Article VII() of the Convention thus provides: 


The parties shall be free to determine, by agreement, the law to be 
applied by the arbitrators to the substance of the dispute. Failing any 


21 See text at note 107 infra. 

* But cf. Questech, Inc. v. Ministry of Nat'l Defense, 9 IRAN-U.S. C.T.R. 107, 122-23 (1985 
H), summarized in 80 AJIL 362 (1986). 

23 See Bellet, Foreword, 16 L. & PoL’y INT'L Bus. 667, 672 (1984). 

%4 See Croft, The Applicable Law in an International Commercial Arbitration: Is It Still a Conflict of 
Laws Problem?, 16 INT'L Law. 613, 617 (1982); J. Lew, APPLICABLE LAw, supra note 7, at 
245-47; and Sauser-Hall, L’arbitrage en droit international privé, 44 INSTITUT DE DROIT INTER- 
NATIONAL, ANNUAIRE 469 (1952 J), 47 id. at 394 (1957 l), and 48 id. at 264 (1959 II). 

3 Mann, Lex Facit Arbitrum, in LIBER AMICORUM FOR MARTIN DOMKE 157 (P. Sanders ed. 
1967). 

76 See, e.g., Klein, The Law To Be Applied by the Arbitrators to the Slbstinde of the Dispute, in THE 
ART OF ARBITRATION 189 (J. Schultsz & A. J. van den Berg eds. 1982). 
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indication by the parties as to the applicable law, the arbitrators shall 
apply the proper law under the rule of conflict that the arbitrators 
deem applicable. In both cases, the arbitrators shall take account of the 
terms of the contract and trade usages.?’ 


Article VII is a wide-ranging and characteristically imprecise negotiators’ 
compromise. The negotiating parties could not agree on a single rule and 
therefore “adopted a formula which could be understood in a way which 
would satisfy almost every contemporary viewpoint.” The ordinary 
meaning of the text, however, allows the parties to determine which sub- 
stantive law will be applied without reference to any choice-of-law rules. If 
they do noi do so, the arbitrators are to apply some rule of conflict, but it 
need not be the forum’s. Moreover, arbitrators must also “take account of 
the terms of the contract and trade usages.” This clause suggests that an 
arbitrator may disregard a potentially relevant rule of law altogether if a 
different result is judged appropriate in light of the parties’ contract or the 
usages of the trade. l 

The approach of the 1961 European Convention was regularly followed 
in the drafting of other major arbitration rules in the two decades prior to 
the Algiers Accords. In 1965 Article 42 of the ICSID Convention” adopted 
a variant again giving primary place to agreement between the parties. 
Under Article 42, an ICSID tribunal must decide a dispute in accordance 
with rules of law agreed upon by the parties. However, if there is no such 
agreement, the tribunal applies the law of the contracting state party to the 
_ dispute (including its rules on the conflict of laws) and such rules of interna- 
tional law as may be applicable. (This deviation from the ECE formula is 
readily understandable given the trailblazing position of ICSID and its Spe- 
cialized clientele of states and private investors.) 

Arbitration under either the European or the ICSID Convention is autho- 
tized by treaty and thus rests on public law foundations. It need not pose the 
problem that concerned Sauser-Hall and Mann, whe essentially asked how 
private parties could elect to act outside the confines or possibilities of some 
system of municipal law. However, the most familiar private rules of arbitral 
procedure—those of the ICC Court of Arbitration”? and the Rules and 
Model Law of the United Nations Commission on International Trade Law 
(UNCITRAL)?!—have followed the European Convention approach. All 
provide for broad party discretion, and arbitrator discretion based on some 
conflicts analysis, in choosing applicable law. : 


27 European Convention on International Commercial Arbitration, Apr. 21, 1961, 484 
UNTS 364, reprinted in INTERNATIONAL COMMERCIAL ARBITRATION 215 (C. Brower & L. 
Marks eds. 1933). 

28 J, Lew, APPLICABLE Law, supra note 7, at 294. 

28 Convention on the Settlement of Investment Disputes Between States and Nationals of 
Other States, Mar. 18, 1965, 17 UST 1270, TIAS No. 6090, 575 UNTS 159 [hereinafter 
ICSID Convention]. 
` 8° Reprinted in 28 ILM 231 (1989). 

3! Reprinted in 15 ILM 701 (1976), and 24 id. at 1302 (1985), respectively. 
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For example, ICC Article 13(3) again gives controlling effect to the par- 
ties’ agreement in determining applicable law. In the absence of such 
agreement, ‘‘the arbitrator shall apply the law designated as the proper law 
by the rule of conflict which he determines appropriate.” Thus, ICC arbi- 
trators must apply some system of conflict rules, but they need not be those 
of the forum or any other national rules. General principles of conflict of 
laws can be applied. (Whatever the theoretical latitude of ICC arbitrators 
under Article 13(3), it has been observed that they often examine every 
potentially relevant national conflict rule, seeking to establish that all point 
to a single substantive rule.*”) 

Article 13(5) of the ICC Rules provides that in all cases, “the arbitrator 
shall take account of the provisions of the contract and the relevant trade 
usages.” Thus, even if arbitrators decide to apply a particular national 
substantive law, they must also consider the contract and international trade 
usage. Indeed, Rule 13(5) could be read to permit ICC arbitrators to decide 
wholly on the basis of generally accepted international commercial law 
principles (the celebrated lex mercatoria) without reference to national 
legal rules.” 

Article 33 of the UNCITRAL Arbitration Rules and Article 28 of UN- 
CITRAL’s 1985 Model Law on International Commercial Arbitration par- 
allel the European Convention and ICC Rules. The UNCITRAL formulas 
provide that the arbitrators shall decide in accordance with the substantive — 
rules agreed by the parties. Failing such a designation, the tribunal shall 
“apply the law determined by the conflict of laws rules which it considers 
applicable.” Thus, the parties’ choice of legal rules again has the primary 
role; contract negotiators can stitch together a complete legal fabric from 
whatever elements.serve their purposes.** 

UNCITRAL’s requirement that arbitrators apply some conflict-of-laws 
analysis in choosing the applicable law has been criticized for unreasonably 
restricting the use of rules derived in other ways. Critics of this requirement 
contend that effective arbitration requires broad latitude to identify sub- 
stantive legal rules “appropriate” to a dispute, so as to meet the parties’ 
legitimate expectations. Requiring conflicts analysis assertedly hinders this 
process.” 

Many new national arbitration laws and Article V of the Claims Settle- 
ment Declaration take the critics’ side of the argument, broadening arbitra- 
tors’ discretion well beyond the ICC and UNCITRAL formulas. The 
French international] arbitration legislation of 1981, for example, confers 


32 See Craig, International ambition and national restraints in I.C.C. Arbitration, 1 ARB. INT'L 49, 
65 (1985); Derains, supra note 6, at 177. The Tribunal has sometimes utilized this technique 
See Carolina Brass, Inc. v. Iran, 12 IRAN-U.S. C.T.R..139, 144 (1986 III); cf Iran v. Unitec 
States (Case B1), 10 IRAN-U.S. C.T.R. 207, 216 (1986 I) (Tribunal declined to decide whether 
U.S. domestic law or public international law applied, since both produced the same result). 

33 See Craig, supra note 32, at 67. 

34 See Herrmann, The UNCITRAL Model Law—its background, salient features and purpose, 1 
ARB. INT’L 6, 22 (1985). 

35 Lalive, Summary of Chairman, in Sanders, subra note 6, at 197, 198-99. Contra Herrmann. 
supra note 34, at 23. 
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almost unlimited freedom in the choice of rules of substantive law to be 
applied in international commercial arbitration. It clearly permits an inter- 
national arbitrator to decide a case on the basis of the much debated lex 
mercatoria.*® Article 1496 of the French Decree of May 12, 1981, provides: 
“The arbitrator shall decide the dispute in conformity with the rules of law 
which the parties have chosen; in the absence of such a choice, he shall 
decide according to the rules he deems appropriate. He shall in every case 
take into account commercial usage.”®” 

There is no mention of conflict rules if the parties do not agree. Arbitra- 
tors operating under the French statute may apply any substantive rules 
they choose, provided they also take into account “commercial usage.” 
Arbitrators’ discretion under Article V of the Claims Settlement Declara- 
tion is even broader, for the article does not require arbitrators to honor 
agreements of the parties. The next section examines the exercise of 
that power. 


IH. THE PRACTICE OF THE TRIBUNAL 


Inevitably, after 7 years and several hundred decisions, the Tribunal’s 
handling of choice of law. has not been wholly uniform. Arbitrators have 
come and gone; individual members have taken quite different approaches. 
Moreover, the Tribunal has four distinctive institutional configurations. All 
- nine members sit en banc to hear some intergovernmenta! matters and im- 
portant common issues. More frequently, the Tribunal sits in Chambers - 
composed of three arbitrators. Each configuration has had its own ap- 
proaches. 

Nevertheless, there are consistent themes. The Tribunal has typically 
avoided reference to national systems of law as the source of controlling 
rules. Instead, it has regularly applied non-national principles derived from 
the parties’ contracts, general principles of law or public international law. 
Indeed, to-avoid applying particular national law rules, the Tribunal has 
sometimes disregarded the principle of party selection of applicable law that 
is fundamental to the ICC, UNCITRAL and French approaches. CMI Inter- 
national, Ins. v. Iran involved a claim for breach of contract arising out of 
equipment purchase orders that incorporated the laws of the state of Idaho 
(here, the Idaho U.C.C.). In deciding that it was not bound by parties’ 
choices of law, the Tribunal described its prerogatives in sweeping terms: 


It is difficult to conceive of a choice of law provision that would give 
the Tribunal greater freedom in determining case by case the law 
relevant to the issues before it. Such freedom is consistent with, and 
perhaps almost essential to, the scope of the tasks confronting the Tri- 
bunal. . .. [T]he Tribunal may often find it necessary to interpret and 


36 See Goldman, The Applicable Law: General Principles of Law—the Lex Mercatoria, in Lew, 
supra note 7, at 113; Lando, The Lex Mercatoria in International Commerciai Arbitration, 34 
INT'L & Comp. L.Q. 747 (1985). 

37 Decree of May 12, 1981, 1981 JOURNAL OFFICIEL DE LA REPUBLIQUE FRANÇAISE 1492, 
translated in 20 ILM 917 (1981). See Audit, supra note 3, at 131. 
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apply treaties, customary international law, general principles of law 
and national laws, “taking into account relevant usages of the trade, 
contract provisions and changed circumstances”, as Article V directs. 


With respect to the assessment of damages, the Tribunal considers its 
main task to be determining what are the losses suffered by the Claim- 
ant and to award compensation therefor. Our search is for justice and 
equity, even in cases where arguably relevant national laws might be 
designed to further other and doubtless quite legitimate goals.* 


Second, the Tribunal typically has not given detailed analyses or explana- 
tions of its choices of law. There are exceptions, notably Chamber Three’s 
awards in two multimillion-dollar oil company claims rendered on Bastille 
Day, 1987.59 Even among claims more modest in scale, a few awards have 
developed choice-of-law issues. Thus, in Dic of Delaware, Inc. v. Tehran Rede- 
velopment Corp.,*° Arbitrators Mangard, Ansari and Mosk addressed, inter 
alia, the law applicable to the validity of a third party’s assignment of claims, 
contract provisions potentially barring certain assignments of rights and 
proof of the existence of a purported contract. National law was frequently 
invoked and applied. The award is generally transparent; premises and legal 
reasoning can be scrutinized.*! 

These decisions, however, are not characteristic, either in their recourse 
to national law or in their analysis, to the evident frustration of some arbi- 
trators. Arbitrator Mosk, who joined with the majority in Dic, dissented 
from a second award filed the same day with the following observations: 


The majority’s opinion in this case. . . might be more comprehensi- 
ble if it contained a discussion of the source of the law applied. . . . 
[There appear to be choice-of-law issues. Indeed, in the Partial Award, 
the Tribunal specifically discussed its choice of law with respect to 
transactions similar to those involved. . .. Yet, in the instant matter, 
the Tribunal gives little indication that it considered the possibility that 
different law might apply to different transactions and to different 
issues involved in the case. One cannot discern from the majority’s 
opinion how the majority derived whatever legal principles it invokes.*” 


38 4 JRAN-U.S. C.T.R. 263, 267-68 (1983 IH). This characterization of the Tribunal’s task 
as a search for justice and equity has been questioned as inconsistent with the duty to decide on 
the basis of respect for law. Westberg, The Applicable Law Issue in International Business Transac- 
tions with Government Parties—Rulings of the Iran-United States Claims Tribunal, 2 ICSID Rev. 
473, 481 (1987). CMI is not unique. See Parguin Private Joint Stock Co. v. United States, 13 
IrRAN-U.S. C.T.R. 261, 268-69 (1986 IV) (interest awarded notwithstanding choice-of-law 
provisions arguably precluding it), Atomic Energy Org. v. United States, 12 IRAN-U.S. C.T.R. 
25, 28 (1986 HI) (same); Concurring and Dissenting Opinion of Richard M. Mosk, American 
Bell Int'l Inc. v. Iran, 6 IRAN-U.S. C.T.R. 74, 95, 97—98 (1984 II) (“It might be that by virtue 
of Article V . . . the Tribunal can apply law other than that designated by the parties to the 
contract’’). 

38 Amoco Int'l Fin. Corp. v. Iran, 15 IRAN-U.S. C.T.R. 189 (1987 II), summarized in 82 AJIL 
358 (1988); and Mobil Oil Iran, Inc. v. Iran, AWD 311-74/76/81/150-3, LA.L.R., July 24, 
1987, at 14,534, summarized in 82 AJIL 136 (1988); both are discussed infra. 

40 8 IRAN-U.S. C.T.R. 144 (1985 I). 

4" And they have been. See Westberg, supra note 38, at 481. 

“2 Dissenting Opinion of Richard M. Mosk from Final Award, Harnischfeger Corp. v. Min- 
istry of Roads & Transp., 8 IRAN-U.S. C.T.R. 119, 134, 141 (1985 1). Accord Concurring 
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Such calls for the Tribunal to develop and explain its choices of law in 
particular claims have rarely been heeded. Typically, the Tribunal has not 
articulated the rules or principles used to determine the law applied. In- 
stead, it has resorted to its discretion to draw from three recurring sources: 
the contract, general principles of law and public international law. By far 
the most important source has been the contract. 


The Central Role of the Contract 


Some Tribunal claims have failed on jurisdictional grounds. A large ma- 
jority of the contested cases in which there was jurisdiction have been de- 
cided on the primary or exclusive basis of the terms of the parties’ contracts, 
without substantial reference to any other system of law. In this sense, the 
Tribunal has frequently given the parties the controlling voice in determin- 
ing the applicable law. This fundamental role of the contract is the most 
important reason for the limited use of choice-of-law analysis in the Tri- 
bunal’s jurisprudence. 

Contracts, of course, do not exist in a vacuum; some system of law regu- 
lates their formation, interpretation and implementation. However, when 
faced with such issues, the Tribunal has characteristically addressed them in 
terms of general principles of commercial law or public international law, 
but rarely national law. As the Mobil award declared, “the Tribunal does not 
consider it appropriate that such an Agreement be governed by the law of 
one Party.’’*? 

Claims for payment. Many claims have involved simple demands for pay- 
ment in sales transactions. In the tumult of the revolution, goods often were 
shipped, or services provided, while payment was not received. In national 
systems, such claims might well be resolved through motions for summary 
judgment or equivalent procedures. In the Tribunal, they generally re- 
quired simple factual determinations whether the goods were shipped, ser- 
vices performed or payment made. If default was found, the contract 
standard was applied to establish damages.** Some legally simple contract 
cases involved huge sums. In R. J. Reynolds Tobacco Co. v. Iran, the main 





Opinion of Richard M. Mosk, Oil Field of Texas, Inc. v. Iran, 1 IRAN-U.S. C.T.R. 347, 363, 
374 (1981-82). See also Mosk, The Role of Party-Appointed Arbitrators in International Arbitration: 
The Experience of the Iran-United States Claims Tribunal, 1 TRANSNAT’L Law. 253 (1988). 

43 Mobil Oil Iran, Inc. v. Iran, para. 81, I.A.L.R., July 24, 1987, at 14,543. Mobil involved an 
extraordinary contract, the Sale and Purchase Agreement between a consortium of Western oil 
companies and Iran, which the Tribunal concluded was governed for most purposes by “the 
general principles of commercial and international law.” Jd. 

44 See, e.g., Endo Laboratories v. Iran, AWD 325-366-3, LA.L.R., Nov. 13, 1987, at 14,999; 
Exxon Corp. v. National Iranian Oil Co., AWD 322-154-3, LA.L.R., Nov. 13, 1987, at 15,011; 
Parguin Private Joint Stock Co. v. United States, 13 IRAN-U.S. C.T.R. 261 (1986 IV}; Oil Field 
of Texas, Inc. v. Iran, 12 IRAN-U.S. C.T.R. 308 (1986 III); McLaughlin Enter., Ltd. v. Iran, id. 
at 146; Litton Sys., Inc. v, Iran (Claim 1), id. at 126; Columbia Univ. v. Iran, 10. IRAN-U.S. 
C.T.R. 319 (1986 1); Lischem Corp. v. Atomic Energy Org., 7 IRAN-U.S. C.T.R. 18, 22-23 
(1984 II); Ram Int’l Indus., Inc. v. Iranian Air Force, 3 IRAN-U.S. C.T.R. 203, 206 (1983 II); 
and Intrend Int'l, Inc. v. Imperial Iranian Air Force, id. at 110. 
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element of a claim of over $36 million involved tobacco products that the 
respondent acknowledged had been delivered and not paid for.“ 

All legal systems require payment for goods and services sold; hence, 
choice-of-law issues simply did not enter into the Tribunal’s consideration of 
these cases. Indeed, the Tribunal has explicitly rejected parties’ calls to refer 
to national Jaw for aid in analyzing simple transactions: “{TJhe Tribunal 
decides that the issues presented in this Case do not require such an analysis 
and that all questions may be resolved by reference to the practice of the 
Parties and the relevant provisions of the contract. . . .”"% 

Issues of performance. Before 1979, many complex, long-term contracts 
between U.S. and Iranian parties provided for architectural, engineering or 
other services. Performance was interrupted in 1978 and 1979. The dis- 
putes over the character and extent of performance of these transactions are 
predominantly factual, though sometimes enormously complicated. The 
Tribunal typically looks to the terms of the contracts to define the parties’ 
legal rights and obligations in such cases. 

Two claims involving the same dam are illustrative. Charles T. Main Inter- 
national, Inc. v. K.W.P.A.*" was a claim for engineering work on a power- 
house at Karun Dam in Khuzestan Province. In a preliminary award, the 
Tribunal found that there was a contract between the parties, but tasked an 
engineering expert to report whether Main’s work satisfied the contract 
standard of good engineering practice. The expert ultimately reported (and 
the Tribunal agreed, Arbitrator Aldrich dissenting in part) that the contract 
standard required suspension of certain work after communications ceased 
between the parties. ` 

Richard D. Harza:v. Iran,® another contract-based claim for payment for 
engineering services, grew out of Harza International’s work on two large 
water development projects, including the Karun Dam, site of the power- 
house in the Main case. Harza claimed for unpaid fees and expenses; Iran 
counterclaimed unsuccessfully, alleging engineering defects. The case, par- 
ticularly the counterclaims, raised complex factual and engineering issues, 
many of which the Tribunal referred to engineering experts for investiga- 
tion and report. An illustrative issue concerned the discovery during con- 
struction of a large seam of air, water and clay in the right abutment of the 
dam. This “geological accident” required extensive and expensive remedial 
works. Iran claimed that the engineer’s preconstruction exploration pro- 
gram was inadequate and did not satisfy the contract standard. Thus, the 
Tribunal had to form judgments about the standards of good engineering 
practice for specialized geological investigations conducted years before; it 
concluded that the claimant had met its contractual duties.*® 


* 7 IRAN-U.S. C.T.R. 181, 190-91 (1984 III). 

46 Tran Nat'l Airlines v. United States, AWD 336-B-12-2, para. 7, L.A.L.R., Dec. 11, 1987, 
at 15,137, 15,139; accord Iran Nat’! Airlines v. United States, AWD 337-B-10-2, LA.L.R., 
Dec. 11, 1987, at 15,132. 

47 11 IRAN-U.S. C.T.R. 259 (1986 II). 48 11 Iran-U.S. C.T.R. 76 (1986 I). 

+ The following cases are all complex, largely factual inquiries into contract performance, 
with the contract providing all or most of the controlling law: Houston Contracting Co. v. . 
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` Is there a contract? Some cases faced the threshold question whether a 
contract existed between the parties. The Tribunal has reached to find that 
contracts did exist, but the source of the legal rules governing their forma- 
tion has rarely been articulated. General principles of law apparently 
control.°° ; 

The Tribunal has regularly extended principles discerned in contracts to 
matters not explicitly agreed. In Ulérasystems Inc. v. Iran,>! the parties termi- 
nated their contract and agreed upon a liquidation procedure, which the 
majority concluded had not been followed. The Tribunal accordingly sub- 
stituted the provision in the terminated contract on termination for con- 
venience of the employer, although neither party contended that it gov- 
erned. Similarly, in American Bell International Inc. v. Iran, the Tribunal 
allocated unforeseen pretermination costs on the basis of principles dis- 
cerned from the “general intent and spirit” of the contract:°* 

The Tribunal has not always found a contract, even when there have been 
long, close and complex courses of dealing. In Sea-Land Service, Inc. v. Iran,” 
the Tribunal, applying Iranian law, concluded that the parties’ preliminary 
agreements, a long and extensive course of dealing, and large capital in- 
vestments did not give rise to a contract. Arbitrator Holtzmann dissented, 
believing that the decision “ignores the facts, misapplies the law, and is blind 
to realities. ”"4 

Construing the contract. A few decisions have rested largely on the Tri- 
bunal’s constructions of contract language. First Travel Corp. v. Iran” 
hinged on a single phrase. The Tribunal explored several possible guides to 
interpretation but could not find a “plain meaning,” any relevant trade 
usage or any common intention of the parties. Ultimately, it applied the rule 
of contra proferentem, adopting an understanding of the crucial text advanced 
by an employee of the respondent and relied upon by the claimant in 
concluding the contract. 

‘Huge cases have sometimes turned on narrow contract phrases. In Inter- 
national Systems & Controls Corp. v. I.D.R.0.,°° the Tribunal found that it 
lacked jurisdiction over a $227 million elam solely on the basis of its con- 
struction of the claimant’s “proposal” (a form of contract between the 


National Iranian Oil Co:, AWD 378-173-3, LA.L.R., Aug. 28, 1988, at 16,176; Minnesota 
Mining & Mfg. Co. v. Iran, AWD 343-423-3, LLA.L.R., Jan. 15, 1988, at 15,255; Bechtel, Inc. 
v. Iran, 14 IRan-U.S. C.T.R. 149 (1987 I); Howard Needles Tammen & Bergendoff v. Iran, 11 
Iran-U.S. C:T.R. 302 (1986 II); Computer Sciences Corp. v. Iran, 10 IRAN-U.S. C.T.R. 269 
(1986 I); Blount Bros. Corp. v. Ministry of Hous. & Urban Dev., 3 IRAN-U.S. C.T.R. 225 (1983 
11); Woodward-Clyde Consultants v. Iran, id. at 239; Warnecke & Assocs. v. Bank Mellat, id. at 
256; Gruen Assocs., Inc. v. Iran Hous. Co., id. at 97. 

50 See text at notes 84-92 infra. 5! 2 Iran-U.S. C.T.R, 100, 106 (1983 I). 

52 19 IRAN-U.S. C.T.R. 1°70, 188 (1986 III). Accord Blount Bros. Corp. v. Ministry of Hous. 
& Urban Dev., 3 IRAN-U.S. C.T.R. 225 (1983 II). 

53 6 IRAN-U.S. C.T.R. 149 (1984 II). 

54 Id. at 175. Accord S.U.N.Y. v. Ministry of Culture (Case B71), 13 IRAN-U.S. C.T.R. 277 
(1986 IV). 

55 9 IRAN-US. C.T.R. 360 (1985 II). 56 12 Iran-U.S. C.T.R. 239 (1986 11). 
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claimant and its creditors, which were not parties before the Tribunal) in a 
Canadian bankruptcy proceeding.°” 

Contract termination. The Tribunal has regularly had to examine and char- 
acterize reasons for the deaths of contracts. It has rarely enunciated the 
process for selecting the law applied, instead proceeding under general 
principles of force majeure”? or under contract provisions on termination. 
The Tribunal has sometimes seemed loath to find termination on account of 
breach, even in factual circumstances perhaps justifying such a determina- 
tion. As a result,.several claims for lost profits have been’ denied. The 
Tribunal’s approach to contract termination may suggest concern about 
making public findings suggesting commercial misconduct by a state or its 
controlled entities. 

The Tribunal has frequently found contracts to have been terminated in 
accordance with their terms or pursuant to separate agreements of the 
parties. The most spectacular illustration of the latter is the Mobil case,°° in 
. which Chamber Three concluded that the parties had agreed to terminate 
their contract, subject to further negotiations between them to determine 
compensation due in respect of the claimants’ rights under the 1973 agree- 
ment. The Tribunal similarly found contract termination on “no fault” 
contractual grounds in Ford Aerospace & Communications Corp. v. Iran,®° 
where it applied a contract clause allowing termination for the employer’s 
convenience, even though the contractual notice requirements had not 
been met. In Whittaker Corp. v. Iran and Exxon Research and Engineering Co. v. 
Tran, the majority again construed communications between the parties as 
having created an agreement to terminate their contracts.®! Finally, in 
Harris International Telecommunications Co. v. Iran,®? where the claimant as- 
serted breach, the Tribunal applied a contract provision allowing termina- 
tion for force majeure, concluding that the claimant’s conduct and corre- 
spondence indicated an intention to terminate for force majeure, and requir- 
ing claimant to repay a substantial unamortized down payment.® 

The pattern described above is not uniform; some awards have found 
contract termination through respondents’ breach and have awarded lost 


57 Accord Logos Dev. Corp. v. Information Sys. Iran, 11 IRAN-U.S. C.T.R. 53, 60-62 (1986 
II); Computer Sciences Corp. v. Iran, 8 IRAN-U.S. C.T.R. 99, 105 (1985 I). 

58 See text at notes 74-83 infra. 

5° LA.L.R., July 24, 1987, at 14,534 (see note 39 supra). 

© 14 IRAN-U.S. C.T.R. 24, 38 (1987 I). Accord FMC Corp. v. Ministry of Nat'l Defense, id. at 
111, 121 (applying contractual provision authorizing termination for the convenience of the 
employer; contract authorized damages for lost anticipated profits). 

5114 IRAN-U.S. C.T.R. 263 (1987 I) (Whittaker); and 15 IRAN-U.S. C.T.R. 3 (1987 I) 
(Exxon). 

® AWD 323-409-1, LA.L.R., Nov. 18, 1987, at 14,951. 

83 Accord Ammann & Whitney v. Ministry of Hous. & Urban Dev., 12 IRAN-US. C.T.R. 94, 
103 (1986 HI) (claimants pleaded breach, but the Tribunal found términation under force 
majeure clause of contract); Lauth v. Iran, 11 IRAN-U.S. C.T.R. 150, 155 (1986 II) (parties* 
contract was terminated “through no fault of the claimant” and Tribunal “does not find it 
necessary to decide whether or not” the Iranian party breached). 
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orii Thus, in Alin Craig v. Ministry ‘of Energy, the claimant contracted to 
provide consulting and engineering services. His fees were not paid and he 
left Iran. The Tribunal held that nonpayment was a breach giving rise to 
termination and entitling Craig to damages for lost income. 


General Principles of Law 


, Early in the Tribunal’s life, a comparative law scholar ventured the hope 
that the Tribunal might “augur well for the possible elaboration . . . of 
normative commercial law principles having a transnational legal dimen- 
sion.” He accordingly called on the Tribunal to employ comparative law 
methodology to produce a “corpus of commercial law principles from the 
statutory and decisional law of various national legal systems, allowing it to 
resolve disputes according to a principled substantive consensus among legal 
systems.’’ 

The prediction that the Tribunal would frequently invoke general princi- 
ples of law was sound; they have been second only to the parties’ contracts as- 
a source of legal rules in the private claims.® However, for many reasons, 
the call for rigorous comparative law analysis has been less frequently 
heeded. The inexorable press of the caseload limits the Tribunal’s time and 
resources. Few arbitrating parties have treated applicable law asa significant 
part of their presentations; fewer still have provided comparative analyses. 
Finally, most arbitrators have not been inclined toward a comparative view- 
point, particularly absent urging by the parties.®” 

Unjust enrichment. Most of the Tribunal’s resorts to general principles 
involve familiar doctrines. The most significant has been the principle of 
unjust enrichment, first cited in Ultrasystems Inc. v. Iran. Ultrasystems 
claimed for work performed at Iran’s request; the parties disputed whether 
it fell within the scope of their contract. Without discussion or citation of 
authority, the Tribunal found that “the request for work, and the perform- 
ance provided pursuant to that request, rendered Isiran [Information Sys- 
tems Iran] liable at least in quantum meruit, without regard to the Con- 
tract.” The Tribunal more fully explored unjust enrichment in Isaiah v. 
Bank Mellat.® Isaiah claimed that Bank Mellat had been unjustly enriched 


643 TRAN-U.S. C.T.R. 280 (1983 II). Accord William J. Levitt v. Iran, 14 IRAN-U.S. C.T.R. 

191, 209 (1987 I) (Tribunal finds breach by Iranian entity in a contract claim, and declares loss 
of profits “in principle” a proper element of damages for such breach; but lost profits claim 
rejected for failure to prove potential profitability of venture). 

6 Carbonneau, The Elaboration of Substantive Legal Norms and Arbitral Adjudication: The Case of 
the Iran—United States Claims Tribunal, in Lillich, supra note 9, at 104, 105. 

88 On the important role of general principles of law in past international arbitrations, see B. 
CHENG, GENERAL PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL COURTS AND TRI- 
BUNALS (1953). 

© Ironically, in a rare case involving comparative analysis by both parties and the Tribunal, 
an uncharacteristically high threshold was applied in determining that the relevant legal propo- 
sition (that an arbitral award gives rise to an action in contract or tort) was not a “principle of 
commercial and international law” envisaged by Article V of the Claims Settlement Declara- 
tion. Arbitrator Holtzmann dissented. Bendone-DeRossi Int’! v. Iran, AWD 352-375-1, 
LA.L.R., Mar. 25, 1988, at 15,578. 

68 2 IrAN-U.S. C.T.R. 100, 111 (1983 I). 6 9 IRAN-U.S. C.T.R. 232 (1983 1). 
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by receiving his funds in exchange for a subsequently dishonored check. 
Citing a comparative law study of unjust enrichment, the Iranian Civil 
Code, Whiteman’s Digest and a treatise on public international law, the 
Tribunal determined that unjust enrichment was a general principle of law 
that it could apply, although it also noted that ‘there is no reason to believe 
the result would be different if only Iranian law were applied.”””° Similarly, 
in Sea-Land Service, Inc. v. Iran, the Tribunal found that unjust enrichment 
“is codified or judicially recognized in the great majority of the municipal 
legal systems of the world, and is widely accepted as having been assimilated 
into the catalogue of general principles of law available to be applied by 
international Tribunals.’’”! ; 

The Tribunal has explored the interplay between unjust enrichment and 
contractual remedies, since parties with contract claims that fell outside the 
Tribunal’s jurisdiction because of forum clauses often pleaded unjust en- 
richment. In 7.C.S.B. v. Iran, the Tribunal concluded that the preponder- 
ance of authority bars such claims where the contract remains valid and 
enforceable, citing U.S., French, English and other materials.” 

In an unusual recent case, the Tribunal rejected a claim of unjust enrich- 
ment, apparently believing that prudent businessmen would not have con- 
tinued to provide benefits in -the circumstances involved. It is not apparent 
what particular factual considerations underlay this decision.” 

Force majeure. ‘The Tribunal’s tendency to analyze contract termination 
issues in terms not requiring findings of breach by the respondent Govern- 
ment or its controlled entities has been referred to.”4 In addition, the tu- 
multuous circumstances of the Iranian Revolution guaranteed that the doc- 
trine of force majeure would play a significant role in the Tribunal’s decisions. 
The Tribunal’s applications of force majeure have rested entirely (implicitly 
or explicitly) on general principles. There has been little or no application of 
national law in this area. 

The Tribunal has recognized force majeure as a general principle of law 
authorizing full or partial suspension or termination of a contract even if it 
does not contain a force majeure clause.” Beyond this general proposition, 


70 Id. at 237. 

71 6 IRAN-U.S. C.T.R. 149, 168 (1984 II). Accord Schlegel Corp. v. National Iranian Copper 
Indus. Co., 14 IRAN-U.S. C.T.R. 176, 180 (1987 I); Shannon & Wilson, Inc. v. Atomic Energy 
Org. of Iran, 9 IRAN-U.S. C.T.R. 397, 402 (1985 IJ); Futura Trading Inc. v. K.W.P.A., id. at 
46, 57; Dic of Delaware, Inc. v. Tehran Redev. Corp., 8 IRAN-U.S. C.T.R. 144 (1985 J); and 
Morrison-Knudsen Pacific Ltd. v. Ministry of Roads & Transp., 7 IRAN-U.S. C.T.R. 54, 76 
(1984 IIJ). 

72 5 IRAN-U.S. C.T.R. 160, 171-72 (1984 I). Earlier, Arbitrator Mosk had unsuccessfully 
pressed for the contrary view. Concurring Opinion of Richard M. Mosk, Chas. T. Main Int’, 
Inc. v. Mahab Consulting Eng’rs, Inc., 3 IRAN-U.S. C.T.R. 270, 277 (1983 ID. 

73 Lockheed Corp. v. Iran, AWD 367-829-2, LA.L.R., June 24, 1988, at 15,887. 

74 See text at note 58 supra. 

75 See, e.g., Mobil Oil Iran, Inc. v. Iran, para. 117, I.A.L.R., July 24, 1987, at 14,547; 
Anaconda-Iran, Inc. v. Iran, 13 IRAN-U.S. C.T.R. 199, 211 (1986 IV) (“Under a variety of 
names, most, if not all, legal systems recognize force majeure as an excuse for contractual 
non-performance. Force majeure therefore can be considered a general principle of law. . . . 
{T]he right to invoke force majeure does not depend on, or arise out of, an express contractual 
provision”). 
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however, different awards have evidenced quite different approaches to the 
character and consequences of force majeure conditions in Iran. Some cases 
have taken expansive views of the existence and consequences of such con- 
ditions. They have found them to end the parties’ contracts, even if neither 
party invoked force majeure, the contract did not authorize such termination 
or contractual requisites for termination were not met. This tendency is 
epitomized by Gould Marketing, 'nc. v. Ministry of Defense,” where the Tri- 
bunal rejected the parties’ reciprocal claims of breach and instead drew 
broad consequences from the existence of force majeure conditions in Iran. 
The contract provided that California law governed. Both sides denied the 
existence oF force majeure conditions affecting performance. The Tribunal, 
however, applied a general prinaple that it found in the laws of the United 
States, the United Kingdom ard France,” deciding that pervasive and 
long-lasting force majeure condit:ons obtained in Iran and rendered per- 
formance impossible. As a legal consequence, the Tribunal found that the 
contract was ended by mid-197& because of frustration or impossibility of 
performance. 

Several Chamber One cases decided under the Chairmanship of Judge 
Lagergren are comparable. In International Schools Services, Inc. v. National 
Iranian Copper Industries Co.,’* the Tribunal found on its own motion that 
_force majeure conditions in the vicinity of the Sar-Chesmeh copper mine 
“frustrated a contract to operate a school there. As a result, the Tribunal 
found that both sides were excused from further contract performance, and 
that losses incurred after termination remained where they fell. A later 
claim bearing a similar name, International Schools Services, Inc. v. Tran,” and 
Touche Ross & Co. v. Iran®° were similar. 

Other decisions have taken a narrower and more cautious view of force 
-najeure. A leading illustration is Sylvania Technical Systems, Inc. v. Iran, where 
zhe Tribunal emphasized that force majeure defenses ‘‘must always be ana- 
-yzed in the context of the circumstances causing force majeure, taking into 
account the particular party affected by those circumstances and the specific 
obligations that party is prevented from performing.” ®! 

Thus, Sylvania and like cases involved careful analysis of particular factual 
circumstances and particular legal obligations in determining the conse- 
quences of force majeure. Such analyses now seem characteristic of the Tri- 
bunal’s approach.*? 

One award has addressed the application of force majeure where state-con- 
trolled entities are prevented from contract performance by their Govern- 


76 3 IRAN-U.S. C.T.R. 147 (1983 II) and 6 IRAN-U.S. C.T.R. 272 (1984 II). 

77 6 IRAN-U.S. C.T.R. at 274. 78 9 IRAN-U.S. C.T.R. 187 (1985 ID). 

7° 14 IRAN-U.S. C.T.R. 65 (1987 I). 809 IRAN-U.S. C.T.R. 284 (1985 II). 

81 8 IRAN-U.S. C.T.R. 298, 309 (1985 I), summarized in 80 AJIL 365 (1986). 

82 See Exxon Research & Eng'g Co. v. Iran, 15 IRAN-U.S. C.T.R. 3 (1987 II); American Bell 
Int'l Inc. v. Iran, 12 IRAN-U.S. C.T.R. a: 187; International Technical Prod. Corp. v. Iran 
{nal award), 9 IRAN-U.S. C.T.R. 206 (1€85 II) (inability of American technicians to work in 
Tran after November 1979 not force majeure excusing Iranian nonperformance). Cf. Amoco 
Int'l Fin. Corp. v. Iran, 15 IRAN-U.S. C.T.R. 189 (1987 II) (application of contract standard 
=stablishing cor:sequences of force majeure}. 
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ment’s actions. Starting with a premise (itself apparently derived from gen- 
eral principles of law) that the separation between a state and its controlled 
enterprises should be respected, the Tribunal held that acts of a state’s 
other public authorities may constitute force majeure shielding the state’s 
enterprise.® 

Other principles related to contracts. In light of the fundamental importance 
of contracts in the Tribunal’s decisions, general principles concerning such 
issues as contract formation, performance and construction, and proof of 
contracts have played significant roles. The Tribunal has ruled that general 
principles of law require parties to perform their contracts satisfactorily and 
with due diligence.** They dictate that contracts are to be interpreted so as 
to give meaning to their texts taken as a whole,” and that contracts should 
be construed contra proferentem.*® 

General principles have regularly been applied to find or confirm the 
existence of contracts. In Futura Trading, Inc. v. National Iranian Oil Co.,®" 
the Tribunal parsed a convoluted course of dealings, determining that it 
created a contract; this conclusion appears to rest on general principles. 
Ironically, after grappling to find the contract, the Tribunal denied recov- 
ery because the claimant had been compensated for its injuries through 
litigation on other grounds against a third party. The Tribunal invoked the 
maxim actio non datur non damnificato in denying recovery.*® 

Many cases apply the rule that performance by one party at the instigation 
or with the knowledge or acquiescence of the other creates or confirms the 
existence of a contract. In Kimberly-Clark Corp. v. Bank Markazi Iran, the 
Tribunal found that 2 years of performance by the respondent ratified a 
disputed contract, even if allegedly signed initially by an unauthorized per- 
son.*? Chamber Three soon reached a comparable result in two related 
cases: “It is both a general principle of law and a principle embodied in. . . 
the Civil Code of Iran, that a party may not deny the validity of a contract 


83 Blount Bros. Corp. v. Iran, 10 IRAN-U.S. C.T.R. 56, 75 (1986 1); compare Czarnikow Ltd. 
v. Rolimpex, 1979 App. Cas. 351 (same result). 

54 General Dynamics Corp. v. Iran, 5 IRAN-U.S. C.T.R. 386, 398 (1984 I). 
` 85 CBA Int'l Dev. Corp. v. Iran, 5 IRAN-U.S. C.T.R. 177, 180 (1984 I). 

86 First Travel Corp. v. Iran, 9 IRAN-U.S. C.T.R. 360, 371 (1985 II). 

87 13 IRAN-U.S. C.T.R. 99 (1986 IV). Accord Iowa State Univ. v. Ministry of Culture, 13 
IrRAN-U.S. C.T.R. 271, 273-75 (1986 IV) (Tribunal finds a contract to pay a student’s tuition); 
Litton Sys., Inc. v. Iran, 12 IRAN-U.S. C.T.R. 126, 134 (1986 HI) (“In the absence of a formal 
written contract, the mutual obligations of the parties have to be determined largely by refer- 
ence to their past course of dealings”); Cal-Maine Foods, Inc. v. Iran, 6 IRAN-U.S. C.T.R. 52, 
61-62 (1984 ID (Tribunal finds a contract for the sale of shares); Chas. T. Main Int'l, Inc. v. 
Khuzestan Water & Power Auth., 3 IRAN-U.S, C.T.R. 156, 162 (1983 II). 

88 Tt is not clear what the Chamber took to be the source of the legal authority of this maxim 
for purposes of Article V. Civil law maxims have been cited occasionally as authority in 
arguments, opinions and awards. See, e.g., Dissenting and Concurring Opinion of Parviz Ansari 
as to the Interim and Interlocutory Award in Case No. 395, 8 IRAN-U.S. C.T.R. 216, 228, 231 
(1985 I) (A rubro ad nigrum). However, Futura Trading is the only case in which such a maxim 
determined the outcome. 

8 2 IRAN-U.S. C.T.R. 334, 339 (1983 1). 
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entered into on its behalf by another if by its conduct, it later consents to the 
contract.’’*° 

General principles also have been applied to deny effect to contract pro- 
visions. In Harnischfeger Corp. v. Ministry of Roads and Transportation, 
Chamber Three found that “i]t is a generally accepted principle in various 
legal systems that an essential error regarding the conditions upon which a 
party has entered into a contract may relieve that party from liability, at 
least where the other party knew or should have known about the error.’’®! 
Finally, the Tribunal has applied general principles to aid in determining 
contract remedies. It has accepted as a general principle the proposition that 
a party may recover for losses suffered as a consequence of contract breach, 
whether or not there is also a right to terminate the contract.®? 

Account stated. The Tribunal has regularly applied the principle of “‘ac- 
count stated,” either characterizing it as a general principle or applying it in 
contexts that so suggest. In Dames and Moore v. Iran, Chamber Three de- 
clared: 


It is a well-established general principle in various legal systems that 
in commercial relationships one party may be obligated to pay another 
party, with which it has been doing business, a sum specified in an 
invoice if it receives the invoice but does not object to it within a certain 
period of time.’ 


In R. J. Reyiolds T Tobacco Co. v. Iran, Reynolds claimed, inter alia, $1.9 million 
for goods delivered and invoiced without contemporaneous objection to the 
invoices. The Tribunal treated account stated as a rule governing burden of 
proof. Absent contemporaneous objections to the invoices, the Tribunal 
placed the burden on the respondent to show it was not obliged to pay.” 


8° R, N. Pomeroy v. Iran, 2 IRAN-U.S. C.T.R. 372, 380 (1983 I); and Pomeroy Corp. v. Iran, 
id. at 391, 397. Accord Pepsico, Inc. v. Iran, 13 IRAN-U,S. C.T.R. 3, 33 (1986 IV) (any technical 
defects in the execution of loan documents overcome by respondent’s receipt and enjoyment of 
zhe loan proceeds); Dic of Delaware, Inc. v. Tehran Redev. Corp., 8 IRAN-U.S. C.T.R. 144, 
161 (1985 I) (part performance of an oral contract as evidence of its existence “must be taken 
zo constitute a general principle of law”); United States v. Iran (Case B29), 6 IRAN-U.S. C.T.R. 
12, 17 (1984 II) (“The only reasonable inference . . . is that an agreement was concluded 
between the Parties, and that both Parties manifested their assent to the agreement by their 
subsequent performances. . ."’); Chas. T. Main Int’l, Inc. v. Khuzestan Water & Power Auth., 
3 IRAN-U.S. C.T.R. 156, 162 (1983 I) (“An invitation to commence preliminary work creates 
an obligation to pay for that work’’). Cf. Uiterwyck Corp. v. Iran, AWD 375-381-1, LA.L.R., 
July 6, 1988, at 16,095 (parties’ course of conduct creates an agency relationship between . 
chem, apparently under Florida law). 

°! 8 IRAN-U.S. C.T.R. 119, 133 (1985 1I). 

82 Dic of Delaware, 8 IRAN-U.S. C.T.R. at 164; Morrison-Knudsen Pacific Ltd. v. Ministry of 
Roads & Transp., 7 IRAN-U.S. C.T.R. 54, 75 (1984 III). 

% 4 IRAN-U.S. C.T.R. 212, 221 (1983 III). Accord Houston Contracting Co. v. National 
“ranian Oil Co., para. 73, I.A.L.R., Aug. 28, 1988, at 16,176, 16,185; Time, Inc. v. Iran, 7 
ZRAN-U.S. C.T.R. 8, 11 (1984 III); and General Dynamics Corp. v. Iran, 5 IRAN-U.S. C.T.R. 
386, 394-95 (1984 I). 

%4 7 TRaN-U.S. C.T.R. 181, 190-91 (1984 III). 
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Conflict of laws. Just as national law has played a limited role in the Tri- 
bunal’s jurisprudence, so have conflict-of-laws rules. However, in a few 
cases, general principles of conflict of laws have been applied. Economy Forms 
Corp. v. Iran is an unusual award based entirely on national law, the lowa 
U.C.C. The claim involved concrete-forming materials to be manufactured, 
delivered and paid for in the United States. The Tribunal held that United 
States law governed the contract and its formation, since “the centre of 
gravity of these business dealings was in the United States, that being the 
test under general principles of conflicts of law.” Harnischfeger Corp. v. 
Ministry of Roads and Transporiation, involving cranes manufactured and 
delivered F,O.B. in Iowa, applied a similar analysis: 


The agreement. . . makes no reference to governing law; however, 
under general choice of law principles, the law of the United States, the 
jurisdiction with the most significant connection with the transaction 
and the parties, must be taken to govern in this specific case. . . . 


The United States law applicable to this commercial transaction is the 
Uniform Commercial Code. . .. 


Other matters. Other legal rules have been identified and applied as gen- 
eral principles of law in individual cases. These include the following 
propositions: 


e “[W]hen a promissory note is given for an obligation, the obliga- 
tion is, unless otherwise agreed, at least suspended until the note 
matures.’’9” 


e “[Gjenerally a subcontractor has no direct rights as against the 
party with whom the contractor has a contract.’’** 


e “{L]imitation-of-liability clauses in general will not be given effect 
for a specific default when that default arose through an inten- 
tional wrong or gross negligence on the part of the one invoking the 
limitation.” 


e “[N]o one should be allowed to reap advantages from their own 
wrong, Nullus Commodum Capere De Sua Injuria Propria.”)© 


%3 IRAN-U.S. C.T.R. 42, 48 (1983 II). For. unpersuasive criticism of Economy Forms, see 
Chen, The Iran-U.S. Claims Tribunal’s Application of Commercial Law in the Economy Forms Award, 
4 CHINESE Y.B. INT'L L. & AFF. 137 (1984). 

36 7 IRAN-U.S. C.T.R. 90, 99 (1984 II). Accord Uiterwyck Corp. v. Iran, para. 64, LA.L.R., 
July 6, 1988, at 16,095, 16,102 (U.S. agency law governs an agency relationship constituted 
and performed in the United States); Queens Office Tower Assocs. v. Iran Nat'l Airlines 
Corp., 2 IRAN-U.S. C.T.R. 247, 250 (1983 1) (New York law governs New York real estate 
transaction). 

97 Schering Corp. v. Iran, 5 [RAN-U.S. C.T.R. 361, 373 (1984 I). 

38 Chas. T. Main Int'l, Inc. v. Mahab Consulting Eng’rs, Inc., 3 IRAN-U.S. C.T.R. 270, 274 
(1983 II); but ef. Schlegel Corp. v. National Iranian Copper Indus. Co., 14 IRAN-U.S. C.T.R. 
176, 183 (1987 I) (subcontractor’s claim for unjust enrichment allowed against prime contrac- 
tor’s principal). 

99 American Bell Int’l Inc. v. Iran, 6 IRAN-U.S. C.T.R. 74, 90 (1984 II). 

100 Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA, 6 IRAN-U.S. C.T.R. 219, 228 
(1984 II). 
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e Tax liabilities are created by the public law of a state and cannot be 
extraterritorially enforced.” 


è Interest is paid in commercial cases to compensate for delay in 
payment; it must be reasonable in light of the circumstances; and con- 
tractually stipulated rates of interest are normally binding.’ 


e A party that admits of legal conclusions following from the facts of 
a case “is afterwards estopped from arguing otherwise in the same 
proceeding.’’!° 


e A banker’s duties to transfer funds on deposit give rise to specific 
obligations only when a check is presented or a request made for 
transfer.’ 


Finally, the Tribunal has in one case invoked changed circumstances, 
clausula rebus sic stantibus, as a principle justifying contract termination in 
limited situations involving sensitive governmental contracts. The Tribunal 
acknowledged difficulties in determining a common core of this principle 
through comparative law analysis. However, it applied the doctrine because 
of the speciñc reference to changed circumstances in Article V of the Claims 
Settlement Declaration. Arbitrator Holtzmann disagreed, suggesting that 
the same result should have been reached under the contract at issue. 

As the foregoing discussion illustrates, the Tribunal has treated numerous 
doctrines as general principles, usually without detailed explanations of 
their underpinnings. Most are simple and familiar to international com- 
merce and to many legal systems. Nevertheless, the Tribunal’s jurispru- 
dence also shows the temptations general principles can offer to arbitrators 
facing difficult and sensitive issues.°° An illustration thoughtfully examined 
by the late Professor Ted Stein concerns the Tribunal’s jurisdiction over. 
claims based on contracts containing choice-of-forum clauses.'®” Article 
II(1) of the Claims Settlement Declaration denies the Tribunal jurisdiction 
over “claims arising under a binding contract between the parties specifi- 
zally providing that any disputes thereunder shall be within the sole jurisdic- 
zion of the competent Iranian courts in response to the Majlis position.””!° 


10! Arthur Young & Co. v. Iran, AWD 338-484-1, para. 78, LA.L.R., Dec. 28, 1987, at 

5,178, 15,191. Cf. Aeronutronic Overseas Servs., Inc. v. Iran, 11 IRAN-U.S. C.T.R. 223, 245 

(1986 11); Computer Sciences Corp. v. Iran, 10 IRAN-U.S. C.T.R. 269, 287 (1986 I); T.C.S.B., 
Inc. v. Iran, 5 IRAN-U.S, C.T.R. 160, 174 (1984 I). 

102 Parguin Private Joint Stock Co. v. United States, 13 IRAN-U.S. C.T.R. 261, 268 (1986 
IV); McCollough & Co., Ine. v. Ministry of Post, Tel. & Tel., 11 IRAN-U.S. C.T.R. 3, 26-30 
0986 I}; R. J. Reynolds Tobacco Co. v. Iran (final award), 8 IRAN-U.S, C.T.R. 55, 60-61 
1985 I). 

.193 American Bell Int'l Inc. v. Iran, 12 IRAN-U.S. C.T.R. 170, 175 (1986 III). 

104 Blount Bros. Corp. v. Iran, 10 IRAN-U.S. C.T.R. 95, 101 (1986 1). 

105 Questech, Inc. v. Ministry of Nat'l Defense, 9 IRAN-U.S. C.T.R. 107 (1985 IJ) (see note 22 
supra). 

foe Compare B. CHENG, supra note 66, at xiv: “If. . . the general principles of law are not to 
mun the risk of being exploited as an ideological cloak for self-interest, it is essential that their 
scope and substance be clearly defined and understood.” 

107 Stein, Jurisprudence and Jurists Prudence: The Iranian-Forum Clause Decisions of the Iran-U.S. 
Claims Tribunal. 78 AJIL 1 (1984). 

108 See note 12 supra. On the meaning of the “Majlis position,” see Stein, supra note 107, at 
6. 
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Choice-of-forum clauses were common in prerevolutionary contracts, and 
the construction of Article I(1) therefore had widespread importance. In 
1982 the Full Tribunal heard nine cases involving 19 different forum 
clauses as ‘“‘test cases.” The United States argued that the term “binding” in 
Article II(1), read in light of its negotiating history, obliged the Tribunal to 
determine whether such clauses in particular contracts were enforceable. 
The United States contended that they were not, both because the Iranian 
legal system had changed fundamentally, and because U.S. claimants could’ 
not receive fair treatment in Iranian courts. 

The Tribunal rejected the U.S. arguments. It held that the word ‘‘bind- 
ing” was redundant and did not authorize consideration of the enforceabil- 
ity of particular forum clauses. I do not intend to reargue the case here; 
Stein and other perceptive commentators have suggested that the result was 
perhaps correct and certainly politic.'°? Nevertheless, the process by which 
the Tribunal arrived at its conclusion was odd. Stein characterized the 
critical element of the Tribunal’s analysis as “a presumption of incompe- 
tence”; that element was the assertion that “‘[i]t is not generally the task of 
this Tribunal, or of any arbitral tribunal, to determine the enforceability of 
choice of forum clauses in contracts. . . . [T]he Tribunal would be reluc- 
tant to assume such a task in the absence of a clear mandate to do so in the 
Algiers Declaration.” ?!° The Tribunal cited no authority to support this 
principle. As Stein contended, it seems ‘‘in fact contrary to the great weight 
of authority, both international and municipal.’’'"! At best, it provided an 
avenue for a detour around complex and sensitive areas. 


Public International Law 


Public international law constitutes the Tribunal’s third significant source 
of law. It has been applied in a comparatively small number of decisions, 
although these should take on particular importance because of the rarity of 
modern interstate arbitrations and the difficulties in documenting contem- 
porary state practice. The Tribunal has recognized the lawmaking signifi- 
cance of these decisions, describing its processes in terms familiar to those 
schooled in the common law: “[T]he controlling rules have . . . to be 
derived from principles of international law applicable in analogous cir- 
cumstances or from’ general principles of law. The development of interna- 
tional law has always been a process of applying such established legal princi- 
ples to circumstances not previously encountered.”’!!? 

The role of public international law reflects the Tribunal’s unique mixed 
jurisdiction, embracing both interstate disputes governed by this body of 
law, and Iranian or U.S. nationals’ claims against the other Government 


109 See Berglin, Treaty Interpretations and the Impact of Contractual Choice of Forum Clauses on the 
Jurisdiction of International Tribunals: The Iranian Forum Clause Decisions of the Iran—United States 
“Claims Tribunal, 21 Tex. INT'L LJ. 39 (1985); Lowenfeld, The Iran—United States Claims Tri- 
bunal: An Interim Appraisal, in Lillich, supra note 9, at 81; Stein, supra note 107, at 51-52. 

110 Stein, supra note 107, at 12 (quoting Halliburton Co. v. Doreen/Imco, 1 IRAN-U.S. 
C.T.R. 242, 245 (1981-82)). 

11 Id, at 16. 

11? Oil Field of Texas, Inc. v. Iran, 1 IRAN-U.S. C.T.R. 347, 361 (1981~82). 
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arising “out of debts, contracts . . . , expropriations or other measures 
affecting property rights.” ! By their nature, such nationals’ claims can rest 
upon either public international law or private law. Iranian respondents and 
arbitrators have often urged that U.S. nationals’ claims come before the 
Tribunal only through diplomatic espousal by the United States. It is there- 
fore argued that the Tribunal’s jurisdiction is limited to claims arising under 
public international law and is subject to rules applicable to diplomatic 
protection and espousal, notably those concerning nationality, and to ex- 
haustion of remedies. The Tribunal has not agreed. It has comfortably 
applied public international law and private law (and often the two together) 
in particular cases, without requiring exhaustion of remedies.''* 

Expropriction and compensation. The Tribunal’s decisions on expropria- 
tion and compensation have received the widest attention and comment,'’® 
which is hardly surprising. The Tribunal is the first international arbitral 
body in years to confront a docket of substantial and generally well-argued 
expropriation cases. Thus, its decisions are an important element in the 
contemporary international law on these issues. 

A full examination of the Tribunal’s handling of applicable rules in this 
complex and important area is not possible here, but some issues can be 
highlighted. The first is that the expropriation cases reflect an interesting 
evolution in the Tribunal’s assessment of the status and character of the 
investment protection rules contained in Article IV of the 1955 U.S.-Iran 
Treaty of Amity, Economic Relations, and Consular Rights.’ 16 The Interna- 
tional Court of Justice concluded in the 1980 Hostages case that the Treaty 


113 Art. H(1), Claims Settlement Declaration, supra note 12. 

14 For the view that the Tribunal is an exercise in diplomatic protection, see, e.g., Dissenting 
Dpinion of Member Mahmoud M. Kashani Regarding Order of 15 December 1982, 1 IRAN- 
U.S. C.T.R. 455, 463, 465 (1981-82). The Tribunal has consistently rejected contentions that 
claims have been espoused (see, e.g., Iran v. United States (Case A21), 14 IRAN-U.S. C.T.R. 
324, 330 (1987 1), or that claimants must exhaust local remedies (see, e.g., Amoco Int'l Fin.. 
Zorp v. Iran, 15 IRAN-U.S. C.T.R. 189, 197 (1987 II)). It has similarly refused to characterize 
the small claims (which are “presented” by the two Governments) as exercises in diplomatic 
rotection. See Picker Int'l Corp. v. Iran (decision on request for correction), 12 LRan-U.S. 
3.T.R. 306 (186 HI); and Noah A. Baygell v. Iran (same), 11 IRAN-U.S. C.T.R. 300 (1986 ID. 
The Tribunal has been urged to articulate clearly which legal system it is operating in when 
rendering particular decisions. Lloyd Jones, The Iran—United States Claims Tribunal: Private 
Rights and State Responsibility, in Lillich, supra note 9, at 51. It has not consistently done so. See, 
c.g., Iran v. United States (Case B1), 10 IRAN-U.S. C.T.R. 207, 216 (1986 I). 

15 See, e.g., Brower, Current Developments in the Law of Expropriation and Compensation: A 
Preliminary Survey of Awards of the Iran—United States Claims Tribunal, 21 INT'L Law. 639 (1987) 
athe author was a member of the Tribunal, 1984-1988); Clagett, Just Compensation in Interna- 
sonal Law: The Issues Before the Iran—United States Claims Tribunal, in 4 THE VALUATION OF 

- NATIONALIZED PROPERTY IN INTERNATIONAL Law 31 (R. Lillich ed. 1987); Clagett, Protec- 
ton of Foreign Investment Under the Revised Restatement, 25 Va. J. INT'L L. 73, 79 (1984); and the 
summaries of the Amoco, INA and SEDCO cases in 82 AJIL 358 (1988), 80 AJIL 181 (1986) and 
#1, at 969, respectively. 

116 Treaty of Amity, Economic Relations, and Consular Rights, Aug. 15, 1955, 8 UST 899, 
TIAS No. 3853, 284 UNTS 93. Article IV of the Treaty provides, inter alia, that in cases of 
=xpropriation, there shall be “just compensation,” which shall be “in an effectively realizable 
orm and shall represent the full equivalent of the property taken.” 
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remained in force between the two states as of November 1979.117 Never- 
theless, Iranian parties in the Tribunal generally denied that the Treaty hac 
any effect with regard to the events of 1978-1980. The Tribunal’s first 
three expropriation cases did not decide the status of the Treaty. Instead, 
each of the Tribunal’s three Chambers referred to customary international 
law as the source of applicable standards. Chambers Two and Three found 
that customary international law required full value as the measure of com- 
pensation in case of expropriation.'® 

In a subsequent Chamber One case, INA Corp. v. Iran,” the Iranian 
parties did not contest application of the Treaty. Over the dissent of the 
Iranian arbitrator,'?° Chamber One applied it as lex specialis, requiring full 
compensation equal to the fair market value of the expropriated property. 
In dictum, the opinion suggested that the customary rule was different; this 
pronouncement prompted a notable debate over the standard of compen- 
sation under customary international law, carried on through separate 
opinions by Arbitrators Lagergren and Holtzmann. Lagergren argued for 
the standard of partial compensation as a rule of customary international 
law.'?! Holtzmann joined issue with a persuasive case for full goapaer 
as the customary rule.'?? 

Later cases have consistently applied the Treaty of Amity and its “‘just 
compensation” standard of full compensation; most have also affirmed that 
the standard of full.compensation is the same under both the Treaty and 
customary international law.!? Thus, while Lagergren’s two Chamber One 


117 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 ICJ Rep. 3, 
28 (Judgment of May 24). 

118 Chamber Two found that customary international law required full value in Tippetts, 
Abbett, McCarthy, Stratton v. TAMS-AFFA, 6 Iran-U.S. C.T.R. 219, 225 (1984 I) (“The 
claimant is entitled under international law and general principles of law to compensation for 
the full value of the property of which it was deprived”). Chamber Three did so in 1983 in 
American Int'l Group, Inc. v. Iran, 4 IRAN-U.S. C.T.R. 96, 105, 109 (1983 IID) (standard of 
compensation under customary international law in cases of lawful expropriation is the full . 
value of the claimant’s expropriated interest, determined on the basis of going-concern value). 
Judge Lagergren’s Chamber One, in Starrett Hous. Corp. v. Iran, 4 IRAN-U.S. C.T.R. 122, 
157 (1983 HI), deferred consideration of the standard of compensation for later proceedings 
in the case. 

119 8 TRAN-U.S. C.T.R. 373, 378-79 (1985 I), summarized in 80 AJIL 181 (1986). i 

120 Dissenting Opinion of Judge Ameli, 8 IRAN-U.S. C.T.R. at 403. Ameli maintained that 
the International Court of Justice had exclusive jurisdiction to pass upon claims arising under 
the Treaty, declaring that in that forum, “the United States. . . would be forced to abide by 
the rulings of the Judges with whose countries it has been in ideological war.” Id. at 405. 

121 Separate Opinion of Judge Lagergren, 8 IRAN-U.S. C.T.R. at 385. Ameli joined in 
Lagergren’s opinion. Jd. at 385 (declaration), 403 (diss. op.). 

122 Separate Opinion of Judge Holtzmann, 8 IRAN-U.S. C.T.R. at 391. 

128 See, e.g., Starrett Hous. Corp. v. Iran, AWD 314-24-1, para. 261, LA.L.R., Aug. 28, 
1987, at 14,657, 14,687 (applying only treaty standard); Mobil Oil Sales Iran, Inc. v. Iran, 
para. 74, LA.L.R., July 24, 1987, at 14,542 (applying treaty standard); Amoco Int'l Fin. Corp., 
15 IRAN-U.S. C.T.R. at 223, 246-48 (treaty standard and customary international law both 
require “just” compensation, which at a minimum reflects the full value or full equivalent of 
the expropriated property); Sola Tiles, Inc. v. Iran, 14 IRaN-U.S. C.T.R. 223, 234 (1987 I) 
(“the same standard [of compensation] would be required in this case by customary law as by 
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awards provide full compensation solely on the basis of the Treaty as lex . 
specialis,!** the preponderance of authority of the Tribunal has found the 
- Treaty and customary rules of full compensation to be the same.’*° 

A second general observation concerning the Tribunal’s decisions on 
liability and compensation is that, in applying the Treaty and customary 
international law, each Chamber has adopted quite different approaches or 
frameworks. Chamber One, in its August 1987 decision in Starrett Hous- 
ing, ?® adopted an essentially economic methodology in applying Article IV 
of the Treaty. It construed the Treaty as requiring payment of fair market 
value, in this case the market value of a going concern. The Tribunal 
determined going-concern value through a detailed economic analysis, sub- 
stantially adopting a discounted cash flow valuation developed by a Tri- 
bunal-appointed expert.!?” In another recent case, Sela Tiles, Chamber One 
likewise assessed market value, although on the tasis of a less detailed 
factual record and with a correspondingly less sophisticated economic 
analysis.'?8 

Chamber Two’s docket has presented fewer opportunities to ae the 
Treaty in expropriation matters. The Chamber’s Phelps Dodge award'*9 
seems to proceed from a “plain meaning” analysis of Article IV, without 
referring to other authority to illuminate the text. The resulting award (for 
the value of the claimant’s investment) has a subjective element, perhaps 
impelled by the Tribunal’s conclusion that the expropriated entity was not a 
going concern. Payne v. Iran,!*° another Chamber Two award applying the 
Treaty, is similar. 

Chamber Three’s most notable recent application of the Treaty of Amity 
takes yet another tack. In Amoco International Finance Corp.,'*' the Tribunal 
decided that the claimant’s interest in a joint venture chemical enterprise 
had been lawfully expropriated and that the Treaty established the standard 
of compensation. The majority then construed the Treaty standard in the 


the direct application of the Treaty itself”); Sedco, Inc. v. N.1-0.C., 10 IRAN-U.S. C.T.R. 180, 
184, 187 (1985 I) (both treaty and customary law require full compensation in cases of lawful 
expropriations); Phelps Dodge Corp. v. Iran, 10 IRAN-U.S. C.T.R. 121, 132 (1986 J) (treaty 
requires full compensation; customary law not discussed). 

124 Starrett Hous. Corp. v. Iran, I-A.L.R., Aug. 28, 1987, at 14,657; INA Corp. v. Iran, 8 
IRAN-U.S. C.T.R. 373 (1985 I) (see note 119 supra). 

125 See cases cited in notes 118 and 123 supra. 

126 LA.L.R., Aug. 28, 1987, at 14,657. 

127 See Concurring Opinion of Judge Holtzmann, id. at 14,703, 14,704-05. 

128 Sola Tiles, Inc. v. Iran, 14 IRAN-U.S. C.T.R. 223 (1987 I). Sola Tiles includes an interest- 
ng discussion of the meaning of “appropriate compensation” in light of contemporary devel- 
>pments such as the 1986 Seoul Declaration of the International Law Association. (See Declara- 
zion on the Progressive Development of Principles of Public International Law Relating to a 
New International Economic Order, INTERNATIONAL LAW ASSOCIATION, REPORT OF THE 
SIXTY-SECOND CONFERENCE HELD AT SEOUL 2, para. 5.5 (1986).) The Chamber concluded 
zhat under modern customary law, appropriate compensation can include full going-concern 
value, including good will and lost future profits. 

#29 10 IRAN-U.S. C.T.R. 121 (1986 1). 130 12 IRAN-U.S. C.T.R. 3 (1986 III). 

131 15 IRAN-U.S. C.T.R. 189 (1987 H). 
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light of principles of public international law discerned in the Permanent. 
Court’s celebrated Chorzów Factory Judgment.’*? On the basis of these princi- 
ples, the Chamber concluded that the Treaty and general principles of 
international law did not permit application of the discounted cash flow 
method of valuation (subsequently adopted by Chamber One in Starrett) to 
determine damages for a lawful expropriation.'** The Chamber's analysis is 
subject to question.'** (Another large expropriation case decided by 
Chamber Three under its previous Chairman a week before Amoco did not 
address valuation of going concerns. The claimants in Sedco, Inc. v. Iran” 
did not seek going-concern value, instead requesting and receiving liquida- 
tion value for an expropriated enterprise.) 

A final comment does not relate to choice of law, boei is a reminder of the 
difficulties and uncertainties of trying to prove international claims. In the 
past year, several significant expropriation claims have been rejected by 
Chamber Three on essentially factual, and not legal, grounds. Mobil is again 
illustrative. The claimants alleged, inter alia, that Iran had repudiated a 
1973 agreement with a consortium of oil companies for the sale and pur- 
chase of Iranian oil and, in so doing, had expropriated valuable contract 
rights. The Tribunal rejected this claim, finding instead that the parties had 
agreed to terminate the 1973 agreement and to negotiate compensation as a 
consequence of the termination. Hence, there was no expropriation claim, 
but only a contract claim for damages under the new agreement terminating 
the old one."*° 

In Houston Contracting Co. v. National Iranian Oil Co.,!°7 the Tribunal again 
rejected a large expropriation claim on factual grounds. The claimant had 
left valuable equipment in Iran. The Tribunal decided that some of it had 
been expropriated, but it dismissed the entire expropriation claim for fail- 
ure to identify the particular equipment that had been expropriated. In 
Motorola, Inc. v. Iran National Airlines Corp., the Tribunal found that interfer- 
ence by Iranian officials in the relationship between the claimant and its 
Iranian subsidiary was not factually sufficient to constitute a taking; dissent- 
ing Arbitrator Brower declared that this decision ‘‘completely misreads the 
documentary evidence in the record and ignores the reality of Iran’s in- 
volvement.” 1”? Finally, in Eastman Kodak Co. v. Iran,” the Tribunal again 
concluded (on the basis of an unusual factual situation) that no expropria- 
tion had occurred. 


182 Factory at Chorzów (Ger. v. Pol.), 1928 PCIJ (ser. A) No. 17 (Judgment of Sept. 13). 

133 Amoco Int'l Fin. Corp., 15 IRAN-U.S. C.T.R. at 258-65. 

184. See the AJIL case note on Amoco, supra note 39, at 361. 

#85 15 IRAN-U.S, C.T.R. 23 (1987 II). 

136 Arbitrator Brower questioned the finding of a new agreement to terminate, observing 
that “fa]n unwanted but inevitable fate is no less unilaterally imposed by virtue of its being 
gracefully accepted.” Concurring Opinion of Judge Brower, Mobil Oil Iran, Inc. v. Iran, 
I.A.L.R., July 24, 1987, at 14,534, 14,554, para. 2. 

137 AWD 378-173-3, LA.L.R., Aug. 26, 1988, at 16,176. 

138 AWD 373-481-3, LA.L.R., July 29, 1988, at 16,043; id., Concurring and Dissenting 
Opinion of Judge Brower, id. at 16,050, 16,050. 

189 AWD 329-227/12384-3, LA.L.R., Dec. 11, 1987, at 15,156. 
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Treaty interpretation. The Algiers Accords, despite their unusual format, 
are treaties under public international law.'*° Thus, in cases construing 
them, the Tribunal has applied the international law of treaties. The most 
significant treaty interpretation decisions are those made by the Full Tri- 
bunal in “interpretive cases” under Article 17 of the General Declaration"! 
and Article VI(4) of the Claims Settlement Declaration.!*? Under Article 
17, any dispute between the parties as to the interpretation or performance 
of the Declaration can be submitted to binding arbitration by the Tribunal. 
Article V1(4) of the Claims Settlement Declaration is similar. Cases under 
these articles, denominated “A cases,” are argued by counsel for the two 
Governments, usually before the Full Tribunal. Although they do not con- 
sume much of the Tribunal’s time now, they were initially a major task. 
Holdings in these cases can be of limited interest because they concern 
specialized provisions of the Algiers Accords. However, the Tribunal’s 
process of treaty construction, particularly in applying the rules of the 
Vienna Convention on the Law of Treaties,'*? is informative. 

Both Governments have agreed on the central relevance of the Vienna 
Convention and have regularly invoked it in their pleadings.’** The Tri- 
bunal has regularly applied the Convention, especially the ‘‘ordinary mean- 
ing” rule of Article 31(1), as a basis for its interpretations: ‘‘the Tribunal 
finds guidance in the Vienna Convention on the Law of Treaties, . 
which provides that a treaty should be ‘interpreted in good faith in accord- 
ance with the ordinary meaning to be given to the terms of the treaty. . .’. 
The Vienna Convention . . . codifies an established principle of interna- 
tional law.”’!*° Article 31 has been applied notwithstanding frequent argu- 


140 For U.S. domestic purposes, the accords are executive agreements resting upon the 
?resident’s powers under the Constitution, the International Emergency Economic Powers Act 
and other statutes. See explanatory statements of the U.S. Department of State, Hostage Agree- 
ments Transmitted to Congress, U.S. DEP’T OF STATE, SELECTED DOCUMENTS, No. 19, March 
1981, at 2. 

‘4! Declaration of the Government of the Democratic and Popular Republic of Algeria, Jan. 
19, 1981, Dep*r St. BULL., No. 2047, February 1981, at 1, reprinted in 75 AJIL 418 (1981), 
and 20 ILM 224 (1981). 7 

142 See note 12 supra. 

143 Opened for signature May 23, 1969, 1155 UNTS 331, reprinted in 63 AJIL 875 (1969), and 
8 ILM 679 (1969). The Convention is not in force between the United States and Iran, but it is 

viewed by the United States as being generally declaratory of customary international law. 

144 See, e.g., Separate Opinion of Members Aldrich, Holtzmann and Mosk on the Issue of the 
Disposition of Interest Earned on the Security Account, Iran v. United States (Case Al, Issues L 
II & IV), 1 IRAN-U.S. C.T.R. 200 (1981-82). 

145 International Schools Servs., Inc. v. National Iranian Copper Indus. Co., 5 IRAaN-U.S. 
C.T.R. 338, 341 (1984 I). Accord Iran v. United States (Case B1, Claim 4), AWD 382- cars 
para. 47, LA.L.R., Sept. 23, 1988, at 16,343, 16,354; Iran v. United States (Case A21), 1 
TRAN-U.S, C.T.R. 324, 328 (1987 I); Iran Customs Admin. v. United States (Case B3), : 
TRAN-USS. C.T.R. 89, 92 (1985 I}; Iran Customs Admin. v. United States (Case B21), id. at 93, 
=5; United States v. Iran (Case A16), 5 IRAN-U-S. C.T.R. 57, 67 (1984 I) (“ordinary meaning 
=f the term in its context and in the light of the object and purpose”). Article 31(1) of the 
‘Vienna Convention provides that treaties “shall be interpreted in good faith in accordance with 
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ments by Iranian parties and arbitrators that the partiés’ subjective inten- 
tions, and not the treaty texts, should be the starting point for treaty inter- 
pretation.'*° : l 

The Tribunal has resorted to other rules in the Vienna Convention. 
Esphahanian v. Bank Tejarat'*” concerned the Tribunal’s jurisdiction over 
dual nationals’ claims. Article II(1) of the Claims Settlement Declaration 
permits only “claims of nationals of the United States against Iran and 
claims of nationals of Iran against the United States.” Chamber Two con- 
strued this provision on the basis of Article 31(3)(c) of the Vienna Conven- 
tion, which requires reference to “ahy relevant rules of international law 
applicable in the relations between the parties.” The Tribunal held the rule 
of “dominant and effective nationality” to be such an applicable rule. of 
international law, finding jurisdiction because Esphahanian’s dominant and 
effective nationality was that of the United States. Iran vehemently dis- 
agreed, bringing an interpretive case challenging jurisdiction over dual 
nationals’ claims. However, the Full Tribunal adopted Chamber Two's 
analysis and affirmed the controlling effect of dominant and effective na- 
tionality.'*° 

Case A21 applied the ordinary meaning rule of Article 31, but also exam- 
ined states’ duties to perform treaties in good faith under Article 26 of the 
Convention.!*° The Tribunal held that conclusion of a treaty entails the 
obligation to take any domestic measures required to ensure its effective- 
ness. In the case at issue, the Tribunal found that the parties were obligated 
to take all domestic steps required to ensure the domestic enforceability of 
its awards.1°° 

The Tribunal has ventured beyond the formulas of the Vienna Conven- 
tion. Case A2 (the Tribunal’s first decision) concerned jurisdiction over 
Iranian nationals’ claims against U.S. nationals. Iran asserted that general 
provisions in the Algiers Accords created such jurisdiction even if it was not 
mentioned explicitly. The Tribunal disagreed, declaring that ‘“‘if there is 


the ordinary meaning to be given to the terms of the treaty in their context and in light of its 
object and purpose.” 

1468 See, e.g., Opinion of Members Dr. Mahmoud M. Kashani and Dr. Shafie Shafeiei on the 
Issue of Disposition of Interest Earned on the Security Account, 1 IRAN-U.S. C.T.R. 189, 203, 
210 (1981-82) (“The process of interpretation starts with the search for the common intention 
of the contracting parties’’). 

147 2 TRAN-U.S. C.T.R. 157 (1983 I), summarized in 77 AJIL 646 (1983). 

148 Tran v. United States (Case A18), 5 IRAN-U.S. C.T.R. 251 (1984 I), noted 26 HARV. INT'L 
L.J. 208 (1985), 83 Micu. L. Rev. 597 (1984), and 24 Va. J. INT’L L. 695 (1984). 

49 Tran v. United States (Case A21), 14 IRAN-U.S. C.T.R. 324 (1987 1). 

15° Td, at 330-31. For other resorts to the Vienna Convention, see, e.g., Amoco Int'l Fin. Corp., 
15 IRAN-U.S. C.T.R. at 221 (Art. 32 on “manifestly absurd or unreasonable” interpretations), 
215 (Arts. 49, 51 and 52 on duress and fraud), 216 (Art. 53 on jus cogens and Art. 62 on 
fundamental change of circumstances), and 217-19 (also addressing treaty termination under 
customary law); McCollough & Co., Inc. v. Ministry of Posts, Tel. & Tel., 11 IRAN-U.S. C.T.R. 
3, 8-9, 36 (1986 II) (Art. 33 and construction of texts in different languages); Phillips Petro- 
leum Co., Iran v. Iran, 1 IRAN-U.S. C.T.R. 487, 489 (1981-82) (Art. 47 on restrictions on the 
authority of states’ representatives). 
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any inconsistency, it is a well recognized and universal principle. of interpre- 
tation that a special provision overrides a general provision.”'*! 

Some resorts to principles of construction drawn from outside the Vienna 
framework have provoked collegial dissent. For example, Grimm v. Iran'®? 
involved claims by the widow of an oil company official assassinated in Iran. 
The Claims Settlement Declaration limits the Tribunal’s jurisdiction to 
claims arising from ‘‘debts, contracts, expropriations or other measures 
affecting property rights.” The claimant alleged deprivation of a right to 
financial support by her husband through Iran’s failure to protect him. 
Thus, jurisdiction hinged on whether Mrs. Grimm had been injured by such 
“measures affecting property rights.” The Tribunal held against jurisdic- 
tion: “under the well-known principle of ejusdem generis the words ‘other 
measures’ in Article II, paragraph 1, ought to be, especially in the context of 
‘debts and contracts’, construed as generically similar to “expropriations’ 
and the alleged failure to provide protection is in no way similar to expro- 
priations.”’!®° This principle was reinforced by a second: 


[A] provision which establishes the sense of the jurisdiction of an arbi- 
tral tribunal should be given a restrictive interpretation. 


If the Governments had intended to bring damages to surviving 
dependents within the ambit of the Tribunal’s jurisdiction, it can be 
assumed that they would have done so by incorporating express lan- 
guage to that effect.1* 


Arbitrator Holtzmann dissented vigorously, arguing that international law 
~ecognizes a widow’s property right in her husband’s support, giving rise to 
_urisdiction.!" The principle of restrictive construction of jurisdictional 
clauses figures in several Chamber One opinions,'*® but the other Chambers 
and the Full Tribunal have not followed suit. An award by the Full Tribunal 
noted Lord McNair’s criticism of the rule,’®’ and other opinions have sug- 
gested that it has been undermined by the Vienna Convention.'** 

Most of the Tribunal’s treaty cases have interpreted explicit treaty provi- 
sions. However, the Tribunal has sometimes supplemented treaty texts with 
Tules created to give effect to the parties’ presumed intentions, perhaps 
elevating object and purpose from aids in construction to sources of govern- 


15! Tran v. United States (Case A2), 1 IRAN-U.S. C.T.R. 101, 104 (1981-82). 

152 9 TRAN-U.S. C.T.R. 78 (1983 1), summarized in 77 AJIL 649 (1983). 

153 2 IRAN-U.S. C.T.R. at 79. 154 Id, at 80. 

185 Td. at 81. 

156 Iranian Customs Admin. v. United States (Case B16), 5 IRAN-U.S. C.T.R. 94, 95 (1984 I); 
United States v. Iran (Case B24), id. at 97, 99 (“It is a well established principle of international 
daw that provisions conferring jurisdiction upon an arbitral tribunal shall be interpreted in a 
restrictive manner’”’). 

187 Iran v. United States (Case Al, Issue I), 1 IRAN-U.S. C.T.R. 189, 192 (1981-82) (citing A. 
McNair, THE LAw OF TREATIES 765 (1961)). 

158 Concurring Opinion of Charles N. Brower, in which Howard M. Holtzmann Joins; 
United States v. Iran (Case A17), 8 IRAN-U.S. C.T.R. 189, 206, 207 (1985 I). . 


1989] APPLICABLE LAW IN INTERNATIONAL ARBITRATION 307 
ing rules. Thus, in Case A1, the Tribunal had to decide the disposition of 
interest earned on the billion-dollar Security Account created to pay certain 
of its awards. It did not agree with either party’s reading of the Algiers 
Accords, finding that the texts did not resolve the issue and that additional 


rules were needed: 


In order. . . to avoid a denial of justice it is necessary to find a solution ` 
either (a) in the common intention of the parties; or (b) in banking 
usages; or (c) in the object and purpose of the agreements, within the 
meaning of the Vienna Convention on the Law of Treaties of 1969.'°° 


Finding no common intention or governing usages, the Tribunal derived 
its own rule to attain what it perceived to be the agreements’ object and 
purpose. It decided that the parties’ object was to create an equilibrium 
between Iran’s rights in the Security Account and U.S. parties’ interest in 
security for their claims. To maintain this equilibrium, it ordered that inter- 
est be kept in a separate account unless Iran and the United States agreed 
otherwise. Iran could also use the interest to meet its obligation to maintain 
the Security Account at $500 million.’®© President Lagergren suggested yet 
another solution—dividing the interest equally, with half going to Iran and 
half to the Security Account.'*! 

The Full Tribunal has not been uniform in its approaches to dealing with 
treaty lacunas. In a 1985 case, the Full Tribunal apparently rejected the 
idea of supplying missing terms, declaring that “the ‘object and purpose’ do 
not form any independent basis for interpretation, but rather are factors to 
be taken into account in determining the ‘meaning to be given to the terms 
of the treaty’.”’!® In a 1986 case, however, the Full Tribunal seems to have 
come close to supplying a vital provision omitted by the parties.'® A very 
recent award may also be read as supplying a significant “implicit” obliga- 
tion on the basis of object and purpose and the subsequent practice of 
one party.'® 

International monetary law. Claimants have regularly questioned the con- 
sistency of Iran’s currency controls with the Articles of Agreement of the 
International Monetary Fund or the bilateral Treaty of Amity. It has been 
difficult to develop factual records that present these claims squarely, and 


189 Iran v. United States, 1 IRAN-U.S. C.T.R. at 190. 

160 Td. at 191-92. ; 

18! Dissenting Opinion of President Lagergren on the Issue of the Disposition of Interest 
Earned on the Security Account, 1 IRAN-U.S. C.T.R. 197 (1981-82). The American arbitra- 
tors found yet another answer in the ordinary meaning of the texts. Separate Opinion of 
Members Aldrich, Holtzmann and Mosk on the Issue of the Disposition of Interest Earned on 
the Security Account, 1 IRAN-U.S. C.T.R. 200. 

162 United States v. Iran (Case A17), 8 IRAN-U.S. C.T.R. 189, 200 (1985 1). 

163 Tran v. United States (Case A15, pt. I:G), 12 IRAN-U.S. C.T.R. 40, 54 (1986 III), summa- 
rized in 81 AJIL 428 (1987). 

164 Tran v. United States (Case B1, Claim 4), para. 66, LA.L.R., Sept. 23, 1988, at 16,343, 
16,359. Arbitrator Holtzmann dissented, criticizing what he saw to be ‘‘the Majority’s needless 
stretching and twisting of the terms of the General Declaration in an effort to find an implied 
treaty obligation.” Id. at 16,364. 
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the Tribunal has generally declined to address them.'® Nevertheless, a few 
of its cases dip into this area, particularly regarding the IMF Articles.!©° In 
Dallal v. Iran, the Tribunal (after briefing and the hearing ended) decided 
that in the circumstances of the case, the claimant had the burden of show- 
ing that the transaction underlying his claim was not an “exchange con- 
tract” contravening Iran’s exchange control regulations. (Under Article 
VII(2)(b) of the IMF Articles, national courts may not enforce such con- 
tracts if they violate properly imposed exchange controls.) The claimant had 
not made such a showing, and his claim was rejected.'® 

In Schering Corp. v. Iran,'® the claimant alleged that Iran's exchange 
control regulations were invalid, but the claim was largely dismissed on 
other grounds. Arbitrator Mosk dissented, arguing that the application of 
Iran’s controls was invalid under both the IMF Articles and the Treaty of 
Amity. In Hood Corp. v. Iran,'® the claimant again alleged that Iran’s ex- 
change controls on current transactions could not properly be applied to it. 
The Tribunal again declined to pass upon this claim, deeming the transac- 
tion at issue to be a capital transaction legitimately subject to controls. (The 
IMF Articles do not restrict states’ control of capital, as opposed to current, 
transactions.) Arbitrator Mosk again dissented, arguing that the transaction 
was a current one, which could not lawfully be controlled.” 

Wrongful expulsion. In three small claims selected to serve as “test cases,” 
each Chamber has considered the international law applicable to property 
losses stemming from expulsions of aliens. (As noted earlier, the Tribunal’s 
jurisdiction for purposes of such claims is limited to property losses.) These 
cases are important to the Tribunal’s management of the huge docket of 
small claims, since perhaps two-thirds of them involve claims for property 
losses allegedly stemming from wrongful expulsion from Iran; expulsion 
issues arise in other cases as well.!7! 

The expulsion cases have recognized in general that international law 
limits states’ power to expel aliens by, inter alia, barring expulsions that are 
discriminatory and requiring certain procedural rights, including adequate 
opportunity to wind up personal affairs. However, the Tribunal has rejected 
the argument that generalized conditions of threat and hostility encouraged 
by the revolutionary leadership are internationally attributable to Iran and 
give rise to “de facto” expulsion. 

Instead, the holding by the Tribunal in each test case has turned on the 
facts, notably its assessment of the cause of departure!”® and its analysis of 


185 See, e.g., Grune & Stratton, Inc. v. Iran, AWD 359-10059-1, LA.L.R., Apr. 29, 1988, at 
15,710; Scott, Foresman & Co. v. Iran, AWD 313-10712-1, LA.L.R., Aug. 14, 1987, at 
14,582. 

166 See Gold, The Iran—United States Claims Tribunal and the Articles of Agreement of the Interna- 
zonal Monetary Fund, 18 GEO. Wasu. J. INT’L L. & Econ. 537 (1985). 

167 3 IRAN-U.S. C.T.R. 10 (1983 II). Arbitrator Holtzmann dissented. Id. at 17. 

168 5 IrRAN-U.S. C.T.R. 361 (1984 I). 169 7 TRAN-U.S. C.T.R. 36 (1984 IID). 

% Td, at 52. 

‘71 International Technical Prod. Corp. v. Iran (partial award}, 9 IRAN-U.S. C.T.R. 10, 
"7-18 (1985 Il). 

172 See Straus, Causation as an Element of State Responsibility, 16 LAw & Pou’y INT'L Bus. 893 
(1984). 


1989] APPLICABLE LAW IN INTERNATIONAL ARBITRATION 309 


whether that cause was attributable to Iran. Iran has not been held responsi- 
ble for departures motivated by generalized fears of violence, or made for 
comfort or convenience or at the direction of employers. Only one claimant 
has thus far been able to show that his departure was caused by conduct 
attributable to Iran. 

The sole case finding wrongful expulsion under international law is Yeager 
v. Iran.” After the success of the Islamic Revolution, Kenneth Yeager and 
his wife were forced from their home and escorted to an evacuation staging 
area by armed Revolutionary Guards. The Tribunal concluded that these 
actions gave rise to an expulsion, and that Iran was internationally responsi- 
ble for the associated property losses.'7* The Tribunal did not find that the 
causes of departure in the other two test cases were attributable to Iran. In 
Short v. Iran,!” the claimant left Iran on February 8, 1979, just before the 
culmination of the revolution. He encountered what the Tribunal found to 
be an atmosphere of intense and generalized anti-Americanism. However, 
the Tribunal held that such generalized hostility by revolutionary sup- 
porters and the pronouncements of their leaders prior to the success of the 
revolution were not attributable to Iran. Arbitrator Brower dissented.” 

In Rankin v. Iran,'"’ the claimant again could not show that his departure 
was caused by conduct attributable to Iran, a result that under the facts 
seems debatable.'”* (There was evidence that on the day when the central 
events of the case occurred, a person who was or soon became a senior 
Iranian government official ordered all U.S. nationals who worked for Jack 
Rankin’s employer to leave Iran. Those not previously assembled were 
thereafter stopped on the streets or taken from their homes by government 
agents, prior to their ultimate forced departure from Iran.) 

Other issues. The Tribunal has dealt with other principles of customary or 
conventional international law. As noted above, it has applied the principle 
of dominant and effective nationality in determining its jurisdiction in dual 
nationality cases.’ It has considered the concept of shareholders’ ‘‘con- 
trol” of a corporation under international law for several purposes.'®° It has 
articulated an innovative international law rule of “de facto control” con- 
cerning the obligation of a state with regard to the preexisting contractual 
or other obligations of an entity assimilated by the state.'*! It has addressed 


173 AWD 324-10199-1, I.A.L.R., Nov. 13, 1987, at 14,991, summarized in 82 AJIL 353 
(1988). 

174 Yeager, paras. 35-45, ILA.L.R., Nov. 13, 1987, at 14,994—95. 

175 AWD 312-11135-3, LA.L.R., July 24, 1987, at 14,560, summarized in 82 AJIL 140 
(1988). 

16 Short, L.A.L.R., July 24, 1987, at 14,563. 

177 AWD 326-10913-2, I.A.L.R., Nov. 3, 1987, at 15,004, summarized in 82 AJIL 353 
(1988). 

178 See AJIL case note, supra note 173, at 357. 

179 See text at note 148 supra. 

180 See, e.g., Eastman Kodak Co. v. Iran, I.A.L.R., Dec. 11, 1987, at 15,156; International 
Sys. & Controls Corp. v. 1.D.R.O., 12 IRAN-U.S. C.T.R. 239 (1986 III); Management of Alcan 
Aluminum Ltd. v. Ircable Co., 2 IRAN-U.S. C.T.R. 294, 297-98 (1983 I); Concurring and 
Dissenting Opinion of Richard M. Mosk, RayGo Wagner Equip. Co. v. Iran Express Terminal 
Corp., id. at 140, 146. 

181 Qil Field of Texas v. Iran, 1 IRAN-U.S. C.T.R. 363 (1981-82). 
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international law relating to interest'®? and attribution.’®* Finally, an im- 
portant decision has affirmed the right of partners and joint venturers 
under international law to present claims with respect to their pro rata 
interests in a partnership.'** 


IV. CONCLUSION 


Skeptics have viewed international arbitration as a process of compromise 
in which “‘strictly legal considerations may have been allowed to be pushed 
aside for the sake of achieving unanimity among the arbitrators and giving 
something to both sides.”’®® The Tribunal’s jurisprudence shows that, at 
least as to choice of applicable law, the arbitral process can be more consci- 
entious and complex than such shibboleths suggest. 

These cases reveal a heavily burdened international tribunal charged with 
deciding cases on the basis of respect for law, seeking to do so. However, 
they also demonstrate reluctance to decide on the basis of rules derived 
from the parties’ national legal systems, even where the parties have argu- 
ably agreed upon this result. This reluctance is particularly strong in cases 
potentially subjecting a state or its enterprises to the domestic law of other 
jurisdictions. In lieu of applying national law, the Tribunal has regularly 
looked elsewhere for legal principles common to the parties or to interna- 
tional commercial conduct. 

Several factors underlie this seeming reluctance to apply national law. 
Interactions among each Chamber’s arbitrators, drawn from European, 
Iranian and U.S. legal cultures, have surely played a role. Each panel has 
sought legal solutions common to at least a majority of the arbitrators’ legal 
cultures, or that are at least understandable in legal terms familiar to a 
majority. The reluctance to apply national law has been reinforced by the 
perception in many cases that the choice of applicable law is not significant 
in determining the outcome. Finally, the generally strained nature of U.S.- 
Iranian relations, and the sometimes strained atmosphere of the Tribunal 
itself, have perhaps stimulated recourse to solutions that do not give pre- 
dominance to the law of either arbitrating party. 

The Tribunal’s experience suggests many lessons for counsel engaged in 
international arbitration or in structuring transactions potentially subject to 


182 See, e.g., McCollough & Co., Inc. v. Ministry of Post, Tel. & Tel., 11 IRAN-U.S. C.T.R. 3, 
27 (1986 II); Sylvania Technical Sys., Inc. v. Iran, 8 IRAN-U.S. C.T.R. 298, 320-22 (1985 I); 
R. J. Reynolds Tobacco Co. v. Iran, 7 IRAN-U.S. C.T.R. 181, 191 (1984 III). 

183 See, e.g., Yeager, Short and Rankin, the three expulsion test cases, text at notes 173-77 
supra; Sea-Land Serv., Inc. v. Iran, 6 IRAN-U.S. C.T.R. 149, 166, 201-03 (1984 II); Concur- 
ring Opinion of Howard M. Holtzmann, Starrett Hous. Corp. v. Iran, 4 IRAN-U.S. C.T.R. 122, 
159, 165-73 (1983 III); Gould Marketing, Inc. v. Ministry of Nat’l Defense, 3 IRAN-U.S. 
C.T.R. 147, 153 (1983 II). 

184 Housing & Urban Servs. Int'l v. Iran, 9 IRAN-U.S. C.T.R. 313, 330 (1985 II); Note, 
Partnership Claims before the Iran—United States Claims Tribunal, 27 Va. J. INT'L L. 307 (1987). 

185 Mann, The Aminoil Arbitration, 54 Brit. Y.B. INT’L L. 215, 214 (1983). Accord Yates, 
Arbitration or Court Litigation for Private International Dispute Resolution: The Lesser of Two Evils, in 
Carbonneau, supra note 2, at 230. 
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arbitration. These lessons are particularly compelling in transactions or 
arbitrations between private firms and states or state entities, where arbi- 
trators’ concerns about subjecting a state to another nation’s system of laws 
may be particularly great. Above all, contract draftsmen may be wise to 
avoid excessive reliance upon choice-of-national-law clauses as a means of 
ensuring that future arbitrators will apply particularly important rules of 
national law.1*° It may be safer to build such rules expressly into the con- 
tract. Predictability may be further increased by relying in the contract 
upon widely accepted international rules, such as the United Nations Con- 
vention on Contracts for the International Sale of Goods.’*” 

The practice of the Tribunal also offers important pragmatic lessons for 
advocacy before international arbitral panels. First, choice of law is a signifi- 
cant issue that must be recognized and consciously addressed in formulating 
- anid presenting claims and defenses in arbitration. (This observation may 
seem self-evident. However, I was struck by,the frequency with which 
counsel for parties before the Tribunal failed to identify and consider signif- 
icant applicable law issues.’ The Tribunal’s experience suggests that advo- 
cates may have greater success if they limit reliance upon particular national 
rules, whether determined through conflict-of-laws analysis, choice-of-law 
provisions in the contract, or otherwise. Insofar as a claim or defense can be 
substantially framed and pleaded on the basis of the contract and without 
reference to national rules, it may be desirable to do so. Where conflict-of- 
laws arguments are appropriate, it is advantageous to be able to show a 
“false conflict,” where all relevant conflict rules produce the same result.188 
Finally, it may assist counsel to rest arguments upon rules that have received 
wide international acceptance, such as those contained in international pri- 
vate law conventions like the UN Sales Convention, or that can be shown to 
be general principles of law accepted by many legal systems. 


186 But cf. Branson & Wallace, Choosing the Substantive Law to Apply in International Commercial 
Arbitration, 27 Va. J. INT'L L. 39 (1986) (urging inclusion of contractual choice-of-law clauses 
“in order to secure a neutral and predictable standard for resolving disputes”). 

187 United Nations Convention on Contracts for the International Sale of Goods, opened for 
signature Apr. 11, 1980, UN Doc. A/CONF.97/18 (1980), 52 Fed. Reg. 6262 (1987), reprinted 
in 19 ILM 671 (1980). 

188 See note 32 supra. 


EDITORIAL COMMENT 


RESPECTING ONE’S OWN JURISPRUDENCE: A PLEA TO THE 
INTERNATIONAL COURT OF JUSTICE 


This above all—to thine own self be true, 
And it must follow, as the night the day, 
Thou canst not then be false to any man. 

Hamlet, 1.3.78 


On two occasions in the recent past, the International Court of Justice has 
misstated its own prior holdings by selective quotation. In each instance, the 
partial quotation was invoked as authority for the opposite of what the 
previous Court had said. Neither matter was de minimis: in each instance, the 
issue for which authority was being sought was central either to the case at 
bar or to an important aspect of the Court’s role. The consequences for the 
future of international adjudication and the stability of authoritative expec- 
tation, which is such an important strut of international law, are serious and 
merit examination. 


I. THE MILITARY AND PARAMILITARY ACTIVITIES CASE 


In the nature of international adjudication, nonappearance by a defend- 
ant state is not an uncommon occurrence. Article 53 of the Statute of the 
International Court of Justice deals with it explicitly. 


1. Whenever one of the parties does not appear before the Court, or 
fails to defend its case, the other party may call upon the Court to 
decide in favour of its claim. 


2. The Court must, before doing so, satisfy itself, not only that it has 
Jurisdiction in accordance with Articles 36 and 87, but also that the 
claim is well founded in fact and law.’ 


In the merits phase of the Military and Paramilitary Activities case,? the 
Court purported to restate its cumulative jurisprudence or case law on its 
dwn responsibilities in testing the evidence required to establish an appli- 
zant’s case when the respondent state refuses to appear. “There is however 
no question of a judgment automatically in favour of the party appearing, 
since the Court is required, as mentioned above, to ‘satisfy itself’ that that 
party’s claim is well founded in fact and law.’”? 


! For legislative history, practice and comments on Article 53, see J. ELKIND, NON-APPEAR- 
ANCE BEFORE THE INTERNATIONAL COURT OF JUSTICE: FUNCTIONAL AND COMPARATIVE 
ANALYSIS, especially at 79-102 (1984). 

? Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
IOJ Rep. 14 (Judgment of June 27) [hereinafter Nicaragua]. 

3 Id. at 24, para. 28. 
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Judicial self-satisfaction on the law in a case of nonappearance is not a 
serious obstacle. The Court recalled that in the Icelandic Fisheries Jurisdiction | 
case it had observed: 


It being the duty of the Court itself to ascertain and apply the relevant 
law in the given circumstances of the case, the burden of establishing or 
proving rules of international law cannot be imposed upon any of the 
parties, for the law lies within the judicial knowledge of the Court.* 


In Nicaragua, the Court reaffirmed this view: 


For the purpose of deciding whether the claim is well founded in law, 
the principle jura novit curia signifies that the Court is not solely de- 
pendent on the argument of the parties before it with respect to the 
applicable law. . . , so that the absence of one party has less impact.® 


Because the Court knows the law and is not, in any case, restricted to the 
parties’ legal arguments (in contrast to an adjudication on an agreed basis, 
where, in the absence of jus cogens, it presumably would be so restricted’), a 
defendant’s nonappearance would not seriously disable the Court in deter- 
mining whether a claim is well-founded in law. l 

The situation is more complex with regard to the Court’s self-satisfaction 
on the facts, for the facts may be largely within the province of the parties. 
In Nicaragua the Court took account of this difficulty yet reached the follow- 
ing conclusion: ‘‘the Court cannot by its own enquiries entirely make up for 
the absence of one of the Parties; that absence, in a case of this kind involv- 
ing extensive questions of fact, must necessarily limit the extent to which the 
Court is informed of the facts.” 

In the second clause here, the Court has edged away from the injunction 
of Article 53(2), laying the basis for qualification and reduction of the 
peremptory and unqualified requirement of the Statute that “[t]he Court 
must. . . satisfy itself. . . that the claim is well founded in fact and law.” 
The Court continued: 


It would furthermore be an oversimplification to conclude that the only 
detrimental consequence of the absence of a party is the lack of oppor- ` 
tunity to submit argument and evidence in support of its own case. 
Proceedings before the Court call for vigilance by all. The absent party 
also forfeits the opportunity to counter the factual allegations of its 
opponent. It is of course for the party appearing to prove the allega- 
tions it makes, yet as the Court has held: 


“While Article 53 thus obliges the Court to consider the submis- 
sions of the Party which appears, it does not compel the Court to 
examine their accuracy in all their details; for this might in certain 


4 Fisheries Jurisdiction (UK v. Ice.; FRG v. Ice.), Merits, 1974 IC} Rep. 3, 9, and 175, 181 
(Judgments of July 25). 

5 Nicaragua, 1986 IC] Rep. at 24, para. 29. 

ê But cf. the Judgment of the Chamber in Frontier Dispute (Burkina Faso/Mali), 1986 IC] 
Rep. 554, 557 (Judgment of Dec. 22). 

7 Nicaragua, 1986 ICJ Rep. at 25, para. 30. 
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unopposed cases prove impossible in practice.” (Corfu Channel, ICJ 
Reports 1949, p. 248.)° 


Thus, the Court significantly reduced the burden that Article 53 imposes 
on it. If the Court is not obliged to examine the accuracy ‘‘in all their 
details” (emphasis added) of the applicant’s claims, certain claims may be 
either accepted without being tested to the point of satisfaction that they are . 
well-founded or accepted without being tested at all, in other words, by 
default. 

The Court developed this amendatory interpretation by itself reaffirming 
the language of Article 53(2) and then ascribing the qualification to a pre- 
vious Court whose holding is quoted. In invoking the Corfu Channel Judg- 
ment as authority for a partial default judgment, the Court implied that it 
was doing no more than restating a doctrine to which it had adhered for 
some 40 years. In fact, the Court cited only one-haif of the relevant sen- 
tences in the Corfu Channel case and, in so doing, created the impression that 
Corfu was holding something it did not hold. The pertinent section of Corfu 
Channel states: 

The position adopted by the Albanian Government brings into oper- 
ation Article 53 of the Statute, which applies to procedure in default of 
appearance. This Article entitles the United Kingdom Government to ` 
call upon the Court to decide in favour of its claim, and, on the other 
hand, obliges the Court to satisfy itself that the claim is well founded in 
fact and law. While Article 53 thus obliges the Court to consider the 
submissions of the Party which appears, it does not compel the Court to 
examine their accuracy in all their details; for this might in certain 
unopposed cases prove impossible in practice. It is sufficient for the Court 


to convince itself by such methods as it considers suitable that the submissions are 
well founded.® 


This section of Corfu concerned the methods to be used in fulfilling the 
zequirement of Article 53(2). The point it makes is obvious and innocuous: 
n satisfying itself that the applicant’s claim is well-founded, the Court must 
-esort to methods different from those which the absent defendant might 
nave used. The selective quotation in the Nicaragua case, which-suppresses 
the final sentence of the paragraph in Corfu, leaves the impression that it is 
ong-standing jurisprudence that the Court is entitled to reach judgment in 
Article 53 cases without satisfying itself that the factual claims made by the 
applicant state are well-founded. It is not. 


Il. THE PLO MISSION OPINION 


In Applicability of the Obligation to Arbitrate under Section 21 of the United 
Nations Headquarters Agreement of 26 June 1947, the United States and the 


8 Id. 

3 Corfu Channel (UK v. Alb.), 1949 ICJ Rep. 244, 248 (Judgment of Dec. 15) (emphasis 
added). 

10 Applicability of the Obligation to Arbitrate under Section 21 of the United Nations 
Headquarters Agreement of 26 June 1947, 1988 ICJ Rep. 12 (Advisory Opinion of Apr. 26) 
hereinafter Mission]. 
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United Nations agreed that the proper interpretation of the Headquarters 
Agreement precluded the United States from requiring the Palestine Liber- 
ation Organization’s Observer Mission at UN headquarters to close. It was 
also clear that there was a dispute about the closing of the PLO‘s Observer 
Mission in New York. If there were no dispute, it is difficult to see what the 
parties were negotiating about. The question posed to the Court by the 
General Assembly was whether, in the circumstances, the United States was 
obliged to go to arbitration under section 21 (a) of the Headquarters Agree- 
ment. Section 21(a) provides: “Any dispute between the United Nations and 
the United States concerning the interpretation or application of this 
agreement or of any supplemental agreement, which is not settled by negoti- 
ation or other agreed mode of settlement, shall be referred for final decision 
to a tribunal of three arbitrators. . . 77! 

Issues were joined on an important legal question. The United Nations 
claimed that, given an arbitration clause, once a dispute existed and one 
party called for arbitration, the other party was obliged to arbitrate. The 
United States did not really contest that point but claimed that notwith- 
standing the existence of a dispute, the critical question was whether, in the 
circumstances of the case, arbitration was appropriate at a particular mo- 
ment. The United States contended in its written statement to the Court: 
“The United States will take no action to close the Mission pending a 
decision in that litigation. Since the matter is still pending in our courts, we 
do not believe arbitration would be appropriate or timely.’’!* 

Thus, the central legal question of the case was whether arbitration had to 
be compelled at that moment or whether an international tribunal had some 
prudential discretion to determine whether it was appropriate or timely to 
compel immediate arbitration or to postpone it or defer decision while the 
parties resorted to some other mode of dispute resolution. Only if the legal 
proposition that there was prudential discretion was sound would the Court 
reach the factual question of whether the circumstances of the case war- 
ranted its exercise. 

The Court rejected the U.S. legal contention: 


The Court could not allow considerations as to what might be “‘appro- 
priate” to prevail over the obligations which derive from section 21 of 
the Headquarters Agreement, as “‘the Court, being a Court of justice, 
cannot disregard rights recognized by it, and base its decision on con- 


1! Agreement Regarding the Headquarters of the United Nations, U.S.-UN, June 26, 1947, 
61 Stat. 3416, TIAS No. 1676, 11 UNTS 11, 22 U.S.C. §287 note (1982). 

12 Mission, 1988 IC] Rep. at 29, para. 39 (emphasis added). Despite the fact that the case was 
largely briefed and pleaded in English, the Court designated French as the authentic language. 
Id. at 35, para. 58. The translation of this part of the judgment is not felicitous. The statement 
“we do not believe arbitration would be appropriate” is rendered in the authentic version as 
“nous pensons qu'un arbitrage ne serait pas opportun.” Id. at 29, para. 39. Five lines later, the 
word “opportunité” in the important quotation from the 1930 Free Zones case (see note 14 infra) 
was rendered in English as “expediency.” That is an accurate translation, but the translation of 
“appropriate” in the U.S. pleading as “opportun,” viz. “expedient,” in this setting does not 
capture the implication of the U.S. pleading. This interlinguistic adjustment, however, does 
make Free Zones quotable in this context. 
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siderations of pure expediency” (Free Zones of Upper Savoy and the District 
of Gex, Order of 6 December 1930, P.C.I_J., Series A, No. 24, p. 15). 


The impression created by the quotation from the Free Zones case.is that 
jurisprudence of more than 50 years’ standing holds that, in determining 
the appropriate moment for compelling arbitration, the Court is precluded, 
by its nature as a court, from considering and taking account of prudential 
factors such as the appropriateness and timeliness of arbitration in the par- 
ticular case. . 

Once again, the Court, by selective quotation, created exactly the oppo- 
site impression of what the Court in the precedent invoked had actually said. 
Consider the exact words of the Permanent Court in Free Zones: 


and although the Court, being a Court of justice, cannot disregard 
rights recognized by it, and base its decision on considerations of pure 
expediency, nevertheless there 1s nothing to prevent it, having regard to the 
advantages which a solution of this kind might present, to offer the Parties, who 
alone can bring it about, a further opportunity for achieving this end.'* 


In the Mission opinion, the Court quoted only a dependent clause and sup- 
pressed the most important part of the prior Court’s holding. Deleting the 
conjunction “although,” which introduced the quoted clause, obscured the 
fact that this fragment was only a dependent clause, a syntactical construc- 
tion that is invariably qualified, if not contradicted, by the independent 
clause it accompanies. 


CONCLUSION 


The issue of concern in these cases is not whether the Court was right in 
the substance of its innovations, but whether it was right in its treatment of 
its own prior jurisprudence. The criticism is not directed to the fact that the 
Court has seen fit to change prior holdings. No modern law is inscribed in 
stone with the vaunted finality of the decrees of the Medes and the Persians. 
Law is conformity and conformation: conformity with the past and confor- 
mation for the future.'® The International Court is entitled, if not obliged, 
to reconsider prior holdings and to bring them into conformity with current 
community goals and policies. 


18 Mission, 1988 IC] Rep. at 29, para. 40. 

14 Free Zones of Upper Savoy and the District of Gex, 1930 PCIJ (ser. A} No. 24, at 15 
{Order of Dec. 6) (emphasis added). The authentic language of the judgment was French and 
read as follows: 


Considérant . . . que si la Cour, étant une Cour de justice, ne peut faire abstraction de 
droits reconnus par elle pour se déterminer seulement par des considérations de pure 
- opportunité, rien ne l’empéche, vu les avantages que pourrait présenter une solution de ce 
genre, d’offrir aux Parties, qui, seules, peuvent la réaliser, une nouvelle occasion d’at- ` 
teindre ce but. i ‘ 


15 Reisman, Private Armies in a Global War System, 14 Va. J. INT'L L. 1, 46-47 (1973), 
reprinted in LAW AND CIVIL WAR IN THE MODERN WORLD 252, 297-98 (J. N. Moore ed. 
1974), and M. S. McDoucaL & W. M. REISMAN, INTERNATIONAL Law Essays 142, 182 
£1981). 
$ 
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It is certainly arguable that these cases may have justified such démarches, 
for the issues in each were far from simple. The facts of the Mission case may 
have warranted the exercise of the Court’s prudential power to “compel” 
arbitration at that moment, though the wisdom of a judicial declaration of 
‘the absence of discretion in future matters of this sort is not immediately 
apparent. The policy problem presented to the Court by American nonap- 
pearance in Nicaragua was especially formidable. Article 53(2) obliges the 
` Court to satisfy itself that the applicant’s case is “well founded.” That may 
require extensive fact gathering by the Court itself or rejection of the case 
when neither the applicant nor the Court can satisfy the judges that the 
claim is factually well-founded. The first alternative is burdensome, espe- 
cially in a court where the judges have neither trial experience nor, for the 
most part, prior judicial experience. The second alternative could produce 
judgments that reward defendants for not appearing. Perhaps there were 
grounds for judicially amending the Statute to deal with a contingency that 
was unforeseen at the time of drafting. Reasonable people may disagree on 
that. But they will agree that when revisions are necessary, they ought to be 
effected with clarity and candor and their underlying policies made express. 

The morality of case law, like all law, rests on respect for expectations that 
have been established and authorized by appropriate community processes. 
A court cites its prior holdings, even when it is not institutionally required to 
do so, to affirm this commitment and to reinforce expectations of authority. 
That expectation is a fortiori critical for a court whose jurisdiction is con- 
sensual. When a court plays fast and loose with its own case law, it under- 
mines the confidence of others in its reliability, deters litigants from resort- 
ing to it and reduces in consequence its own potential contribution to the 
community. 

- Two cases do not constitute a pathologie constante, but they come alarm- 
ingly close. One hopes that the Court will reconsider this emerging practice 
and treat its own jurisprudence with the care and respect it deserves. 


W. MICHAEL REISMAN . 
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EX GRATIA PAYMENTS AND THE IRANIAN 
AIRLINE TRAGEDY 


I. INTRODUCTION 


The question whether the United States Government should pay ex gratia 
compensation to the survivors of those killed in the accidental destruction of 
Iranian Airlines Flight No. 655 raises some important issues of law and 
policy. In the following comments, I have attempted to provide a brief 
overview of the issues involved... . 


II. CUSTOMARY INTERNATIONAL LAW AND THE LAW OF STATE 
RESPONSIBILITY TO ALIENS 


A. The Formation of Customary International Law 


The legal questions that arise from the airliner incident engage what is 
called the law of state responsibility for injuries to aliens. The law of state 
responsibility is, for the most part, customary international law. In other 
words, it is law created (as is all international law functionally suited to the 
name) by the consent of nations, evidenced in this instance by customary 
practice that is accepted as law. 

In order for customary practice to be evidence of consent to create an 
international legal norm it must be shown that such practice is carried on 
under an opinio juris; in other words, for customary practice to have law- 
creating effect it must be shown that when nations customarily act or refrain 
from acting in a given way, they do so out of a sense of legal obligation, not 
solely because they desire to follow the path selected in the particular situa- 
tion in question for political, humanitarian or other reasons. If nations 
publicly acknowledge that they act or refrain from acting in accordance with 
a requirement of law, they incrementally strengthen an existing legal norm 
or contribute to the creation of a new one requiring or prohibiting such 
conduct. If they act merely ex gratia without acknowledging legal compul- 
sion, then the act is not evidence of consent to a legal requirement to act in 
the way selected and does not, therefore, raise the inference of consent to be 
bound by an existing or newly emerging customary legal norm. 

The above summary indicates that the words that nations use in describ- 
ing the reasons for which they act or refrain from acting are extremely 
important. It is for this reason, I am sure, that the executive branch, 
through the President, announced that the United States was contemplating 
payment to the survivors of those killed in the crash on humanitarian 
grounds only, not out of a sense of legal obligation. 

It is, in my view, extremely important that in dealing with this issue 
members of Congress refrain, if possible, from couching whatever action 
they take as a response to a hypothetical international legal obligation. 
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There is no evidence in this case that such an obligation exists under current 
international law, given the facts as we currently know them. The United 
States is on much firmer ground both from a humanitarian and a legal point 
of view if it makes whatever payments it finally approves with emphasis on 
humanitarian, rather than legal, motivations. 


B. The Law of State Responsibility for Injuries to Aliens 


Since the mid-19th century it has been generally recognized that nations 
are internationally responsible for certain types of injuries done to another 
state’s nationals. This international customary law of state responsibility for 
injuries to aliens developed principally to protect aliens from egregious acts 
by the host government that amounted either to injury to property or toa 
violation of an international minimum standard of justice; e.g., taking prop- 
erty without compensation or failure to provide at least the rudimentary 
elements of police protection or a fair and open hearing in court. 

Traditionally, the responsibility flows from the state that was responsible 
for the injury to the injured party’s country of nationality, not from the 
injuring state directly to the persons harmed. In other words, in asserting 
the right to recover from another state for injury to its nationals, a state 
asserts its own rights, not the rights of its injured citizens.’ The legal injury 
accrues indirectly to the state of nationality because it is that state’s right to 
have its nationals treated fairly by other nations that has been breached. 
That breach is the basis for the international delict. Therefore, the injured 
person must be shown to be a national of the state seeking compensation.? 
Otherwise, the claimant state would have suffered no compensable injury. 

Compensation for this indirect legal injury is normally paid to the state of 
nationality, not directly to the injured persons. Under international law, the 
state of nationality may distribute the proceeds as it sees fit or not distribute 
them at all. Payment to the state of nationality, rather than to the persons 
injured, carries with it a strong, but rebuttable, inference that the payment 
is made pursuant to a legal obligation to reimburse that nation for its injury, 
not to compensate the individuals out of humanitarian concerns. Under the 
law of state responsibility, if the United States were legally responsible at all 
for destroying the airliner, it would be responsible to the national states of 
the persons killed for injuring their citizens and to Iran, the owner of the 
airliner. By contrast, under domestic law a nation would be responsible 
directly to the heirs of the deceased persons. 

The traditional law of state responsibility should be distinguished from 
the international law of human rights although the former contains, in some 
senses, the jurisprudential roots of the latter. International human rights 
law recognizes the existence of rights and duties directly between states and 
individuals. 

International human rights are not a function of domestic law. The duties 
of states under international human rights law extend to persons simply 


1 Mavrommatis Palestine Concessions Case, 1924 PCIJ (ser. A) No. 2, at 12. 
? The Nottebohm Case (Liechtenstein v. Guat.), 1955 ICJ Rer. 4, 26. 


me 
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because they are human beings. People, as people, have certain rights that 
are universally recognized by the world community, even though often 
honored in the breach. Those rights flow from that community to individ- 
uals without the necessity of national law as a conduit. The rights belong 
directly to natural persons. They are not derivative from duties owed by one 
nation to another although ‘all nations have a legitimate interest in the 
observance of human rights by all others. The complete scope and content 
of these human rights and state duties is not yet clearly defined. That law is 
developing. 

It does not appear that there were any violations of the international law 
of human rights in the airliner situation. Except for what appear to have 
been politically motivated Iranian claims, the facts available seem clear that 
the tragedy was the result of a miscalculation, not of an intentional effort to 
destroy civilian lives; nor is there any evidence of political motivation. 


C. The Evidence Does Not Indicate that the United States Has Legal Liability to 
the Survivors of Those Killed in the Incident 


- It does not appear, given the facts as they are currently known, that the 
United States has any responsibility under international law to the Govern- 
ment of Iran, to the states of nationality of the survivors of the persons 
killed, or directly to the survivors of the deceased for the injuries done. 

In order for a state to be liable, it must have caused the injury through the 
breach of an international duty. It is generally accepted that injuries done to 
civilians in a combat zone are not legally required to be compensated by the 
state that causes the injury." 

In every instance of which I am aware in which payments have been made 
to injured civilians after the close of hostilities, such compensation has been 
in the form of ex gratia payments or war reparations imposed by the victors 
upon the vanquished. This is true even though the injury was committed 
through ordinary negligence. This rule may not apply where the injury 
occurs through the gross negligence of the nation involved. In that instance, 
the breach of the duty of care would be so extreme as to fall below the 
minimum standard required for national conduct. 

The United States might be legally liable if it caused the i injury while 
engaged in an internationally illegal act.* In this instance, however, the 
stated objective of protecting the rights of shipping on the high seas, cou- 
pled with what was apparently a legitimate belief on the part of the Ameri- 
can commander that he was firing in self-defense and the fact that actual 
fighting was going on when the missile was fired suggest that the ship’s 
activities, including the firing of the missile, were not illegal under the 
circumstances. 


3 See, ¢.g., 8 M. WHITEMAN, DIGEST OF INTERNATIONAL Law 902 (1967). 
* RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §168 
(1965). 
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According to the new Restatement (Third) of Foreign Relations Law,’ a state is 
not responsible for injuries to a foreign national if that person is warned not 
to court special danger in circumstances in which the authorities could not 
assure the person’s safety and he or she assumed the risk. In the circum- 
stances of this case, it seems clear that notice to the airliner and to those who 
directed its path of the continuing and escalating nature of the hostilities in 
the Gulf may be assumed by virtue of the circumstances. Ongoing hostilities 
were in progress and had been in progress for some time before the airliner 
was shot down. f 

Under these circumstances, knowledge of the ongoing hostilities and, 
therefore, of the danger, can reasonably be imputed to the pilot and his 
dispatcher. Thus, even if it develops that the warnings from the ship were 
never actually heard by the pilot, it appears that the airliner assumed the risk 
of its acts. The airliner was flying over what its dispatcher and, presumably, 
its pilot knew to be a zone where armed hostilities might take place. Barring 
the presence of gross negligence on the part of the United States, this 
imputed knowledge has the same effect as would a showing of contributory 
negligence under the laws of many of the states in the United States; i.e., it 
bars the claim. Whether the airliner had a right to be where it was, e.g., ina 
recognized flight path, is not determinative of the question of international . 
.egal liability under these circumstances. 

When a state injures the nationals of another through gross negligence, 
zhe fact that the injury occurred during an ongoing combat situation may 
ot excuse the injuring state. There are no facts yet known that suggest that 
zhe United States, through its naval commander, was guilty of even ordinary 
regligence.® It is unlikely, under the circumstances, that any evidence exists 
zhat the United States commander acted with gross negligence in firing the 
“nissile that destroyed the airliner. 


HI. THE UTILITY OF EX GRATIA PAYMENTS 


It is not at all unusual for a country that has injured the nationals of 
another to offer to make payments ex gratia—with no legal obligation—as a 
humanitarian or diplomatic’ gesture. The United States has done this on 
several occasions. These occasions include payment to Switzerland after 
World War II of ex gratia compensation for the accidental bombing raid on 
Schaffhausen, payment to Japan for radiation injuries to a Japanese fishing 
boat and crew caused by atomic testing in the Pacific and, most recently 
=ccording to a report in the New York Times,’ payments by the United States 
pf $1.6 million to individuals whose person or property was injured during 
the invasion of Grenada. 


5 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §711 
<omment e (1987). 

ê Facts that have come to light since this testimony was given suggest that this statement may 
Tave been incorrect. (Footnote added Nov. 29, 1988.) 

7 N.Y. Times, July 13, 1988, at A10. 
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Other nations have acted similarly in similar situations. The Iraqis, while 
denying legal liability, have offered to pay for the injuries and deaths that 
resulted from the missile attack on the U.S.S. Stark. Israel paid the United 
States some $7 million in what it designated ex gratia compensation for its 
attack on the intelligence ship U.S.S. Liberty.? The Israelis also paid Libya ex 
gratia for the downing of a Libyan passenger plane in 1973. 

During the discussion of the payment issues in and before this committee, 
I believe it is very important to focus on the desirability of making the 
payments for humanitarian and political reasons, not on any supposed legal 
obligation. The offers of payment mentioned above would likely not have 
been made had each nation believed that the offer would be regarded as 
evidence of a general legal obligation to compensate in the future in similar 
situations. Although, in the abstract, a legal rule requiring compensation 
might seem to make sense, in reality, given the current state of international 
fact-finding and adjudication, it does not. 

The existence of a legal duty to compensate depends upon the facts of the 
situation. Accurate accounts of the facts in situations like this are usually 
difficult, if not impossible, to come by. Even if international adjudicatory 
machinery to handle such issues in an efficient, evenhanded and apolitical 
manner existed, treating ex gratia payments as evidence of legal obligations 
would be counterproductive. If the problem of compensation is made to 
depend, in every instance, upon the outcome of legal argument about the 
current content of customary international law, it is likely that flexibility 
would be lost and, at the same time, future victims might find themselves 
denied recompense until after years of international litigation. 

It is in the interest of the United States and the world community, and 
certainly in the interests of innocent victims of incidents of this kind, to 
maintain the mechanism of ex gratia payments. The ability to make such 
payments without creating a legal precedent permits and encourages de 
facto aid to the victims in circumstances where the actual facts cannot be 
found and interpreted or where, for other reasons, acknowledging legal 
liability might be politically unacceptable to the nation involved. 

The likelihood of nations making ex gratia payments for humanitarian (or 
other) reasons is diminished if such payments carry with them the danger of 
establishing a customary legal precedent. Such a precedent in customary law 
could dampen future efforts to address issues of this kind ad hoc at a time 
when all the facts and their implications may not be able to be accurately and 
fully ascertained. 

The best ultimate solution might be a negotiated multilateral treaty deal- 
ing directly with these compensation issues. In the absence of such a treaty, 
the humanitarian and political interests of nations are more likely to encour- 
age the payment of at least some compensation to innocent victims when 
making such payment does not represent a precedent in customary interna- 
tional law. 


8 In these two instances, I understand that the United States Government has claimed that 
the payments were legally required, a claim disputed by both the Israelis and the Iraqis. 
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IV. THE COMPENSATION AWARDS 
A. Calculating the Awards 


Any attempt to calculate the value of each individual life would be not 
only administratively unfeasible but politically intolerable. The normal 
method for computing damages for wrongful death in the United States and 
in many other countries is to determine the monetary value of the life of 
each person to his or her survivors. That “value” is determined on the basis 
of the deceased’s life expectancy, earning capacity, and the standard of 
living where he or she lives. Amounts of compensation determined in this 
manner are bound to vary with the country of nationality of each deceased. 


The political difficulties created by attempting to compute compensation 
on an individual basis would be even greater than the mechanical ones. 
Standard of living, life expectancy and earning capacity vary greatly with 
the nationality and domicile of each of these victims. Determining the 
amount of each award in the traditional way would necessarily result in an 
implicit finding that some nationalities were “worth more” than others. 
Whatever the economic realities of this situation, it would be politically 
intolerable to make a public determination in the award process that a 
deceased Italian, for example, was worth more than a deceased Indian or 
Pakistani who died in the same mishap. 

‘One measure of compensation that has received international acceptance 
can be found in the Warsaw Convention for International Flights.° The 
Montreal Interim Agreement of 1966,'° supplementing that Convention, 
provides an upper limit of $75,000 per person killed or injured on air 
carriers serving the United States. The limit is considerably lower for per- 
sons killed on flights unrelated to the United States. Each of the countries 

whose nationals were involved is a member of the Warsaw Convention. 

The Warsaw limits are, by definition, an internationally recognized fair 
measure of maximum recovery for death in an airplane crash, at least as to 
nationals of the states that are members of the Convention. If the airliner 
had crashed from “normal” causes, each of the deceased could have recov- 
ered considerably less than $75,000 against the plane’s owner, the Iranian 
Government, under the applicable Convention limits. An award of $75,000 
per passenger. by the United States, applying its own higher standard even to 
this non-U.S.-related flight could hardly be viewed as unfair and would not 
give the impression that we valued the lives of foreigners less than we value 
our own. An ex gratia award of $75,000 per passenger and crew member 
multiplied by the number of deceased persons on the plane would amount 
to approximately $21,750,000. 


B. Distributing the Awards 


As I understand it, President Reagan has taken the position that any 
compensation awarded for Iranian deaths will be given directly to the sur- 


? Oct. 12, 1929, 49 Stat. 3000 (1934), TS No. 876, 137 LNTS 11. 
10 CAB Order No. E~23680, 31 Fed. Reg. 7302 (1966). 
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vivors of the deceased, not to the Iranian Government. To my knowledge, 
no similar statement has been made with respect to the nationals of the 
other governments involved. The details of distribution of these awards 
need to be worked out carefully. . . . 


Determining the rightful recipients of appropriate portions of each award 
is not free from difficulty. Heirship and the right to claim for wrongful 
death differ significantly between those countries whose legal systems have 
common law antecedents and those that do not. Moslem countries, because . 
of the heavy influence of religious law on family matters, differ even more. 
If the awards were paid over to the national governments with their promise 
that they would distribute them to the rightful heirs according to local law, 
the difficulties of interpreting and applying foreign law would be consider- 
ably alleviated. 

A simpler, but less satisfactory, approach might be to treat the right to 
recover as if it were governed by a typical American statute of descent and 
distribution or perhaps by one found in federal law. Determining whether 
the required relationships actually exist in the foreign countries involved 
might be almost as difficult, however, as attempting to use each nation’s 
compensation standards to determine the amount of the original award. — 

A third approach might be to turn the funds over to an international 
agency: the Red Cross~Red Crescent, the International Civil Aviation Or- 
ganization or, perhaps, an agency of the United Nations. Such an interna- 
tional agency could take steps to distribute the funds appropriately under 
general guidelines provided by the United States. This approach, too, 
would manifest the humanitarian and ex gratia character of the payments 
while accomplishing the desired result. I have been given to understand by 
Professor Richard Lillich of the University of Virginia that the office of the 
United Nations High Commissioner for Refugees has had some prior expe- 
rience in making determinations of this kind as part of its humanitarian ` 
mission. 


V. SOME OTHER IMPORTANT CONSIDERATIONS 


No country, and certainly not this one, ever went wrong by publicly 
following its own stated principles. Therefore, this nation’s almost immedi- 
ate acceptance of responsibility for this tragedy and its steps toward provid- 
ing some solace to the survivors can only be viewed, by thoughtful persons, 
as accurately reflecting what the United States of America is all about. It has 
certainly provided a vivid contrast to the response of the Soviet Government 
when Korean Airlines Flight No. 007 was shot down in 1983. We should 
move expeditiously to bring our initial efforts to fruition. 

There are, however, some equally important considerations of which I 
hope neither the executive branch, nor this committee and the Congress will 
lose sight. American hostages are still held in Lebanon. Their captivity is 
supported, probably encouraged, by the Iranian Government. Further- 
more, there has been no offer by Iran of compensation for the destruction 
of our embassy and holding our embassy personnel hostage for more than 
400 days in 1979-1980. It would be contrary to the principles of this nation 
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to use the tragedy of the downing of this Iranian airliner as a. bargaining 
chip to accomplish other goals. To attempt to do so would, in my view, 
squander all of the important moral capital that this country has garnered 
from its forthright actions thus far in this situation. Therefore, we would 
lose much more than we could gain by attempting to link these humanitar- 
ian payments to the fate of our hostages. 

It does seem, however, appropriate and important that as our part of this 
humanitarian effort is completed, we call, perhaps by joint congressional 
resolution, upon the Iranian Government to observe how civilized nations 
should act if they intend to.be responsible citizens of the world community. 
We should challenge them to make similar ex gratia payments for our em- 
bassy and for its hostages, and to exert unilateral efforts without a further 
quid pro quo to let our people and all others currently in captivity come 
home. We should, in other words, challenge Iran to join the civilized world 
—and to lend force to that challenge by example. 


HAROLD G. MAIER* 


EXCERPTS FROM REPORT OF ICAO FACcT-FINDING 
INVESTIGATION PURSUANT TO DECISION OF ICAO 
COUNCIL OF JULY 14, 1988+ 


3. CONCLUSIONS 
3.1 Findings 


3.1.1 The flight crew of flight IR655 was properly certificated and quali- 
fied for the scheduled international passenger flight in accordance with 
existing regulations. There was no indication that the flight crew may not 
have been physically or psychologically fit. 


3.1.2 The aircraft was properly certificated, equipped and maintained in 
accordance with existing regulations and approved procedures. The aircraft 
was serviceable when dispatched from Bandar Abbas. 


3.1.3 There was no indication of failure during flight in the equipment 
of the aircraft including the communications and navigation equipment. 


3.1.4 The wreckage including the digital flight data recorder and the 
cockpit voice recorder had not been recovered by 16 October 1988. 


* David Daniels Allen Professor of Law and Director of Transnational Legal Studies, Van- 
derbilt University Law School. The text reproduced here is the major portion of the author's 
zestimony before the Appropriations Subcommittee of the House Committee on Armed Ser- 
ices on Aug. 3, 1988. i 

I am indebted to my friend Professor Richard Lillich of the University of Virginia Law 
School for a conversation that stimulated several of the thoughts contained in this paper. 

+ The Conclusions and Safety Recommendations reproduced here are pp. 23-26 of Report 
of Investigation as Required in the Council Decision of 14 July 1988, ICAO Doc. C-WP/8708, 
dated Nov. 7, 1988. 
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3.1.5 On 3 July 1988 the Bandar Abbas VORTAC was operating nor- 
mally, although its flight check had expired on 21 May 1988. A flight check 
carried out on 30 July 1988 found the facility operational without discrep- 
ancy. 


3.1.6 On 3 July 1988 no “red alert” status was in effect and the ATC 
units at Tehran and Bandar Abbas were unaware of any activities at sea. 


3.1.7 Flight IR655 departed Bandar Abbas airport terminal 20 minutes 
after the scheduled time. 


3.1.8 The flight crew had correctly selected SSR mode A code 6760. 
SSR mode C (automatic pressure altitude transmission) was functioning. 


3.1.9 After take-off the aircraft climbed straight ahead enroute and the’ 
climb profile was normal. It followed airway A59 and remained well within 
its lateral limits. The use of FL140 or FL160 was normal for flights on 
airways A59 and A59W from Bandar Abbas to Dubai. 


3.1.10 The aircraft weather radar was probably not operated during the 
flight nor would normal procedures have required its operation in the 
prevailing weather conditions. The radio altimeters were probably func- 
tioning throughout the flight. 


3.1.11 No electronic emissions from the aircraft, other than SSR re- 
sponses, were detected by United States warships. 


3.1.12 The flight crew carried out normal VHF communications with 
ATC units concerned. 


3.1.13 Apart from the capability to communicate on the emergency fre- 
quency 121.5 MHz, United States warships were not equipped to monitor 
civil ATC frequencies for flight identification purposes. 


3.1.14 The flight crew was aware of the Iran Air company instruction to 
monitor frequency 121.5 MHz at all times while operating in the Gulf area. 


3.1.15 Four challenges addressed to an unidentified aircraft (IR655) 
were transmitted by United States warships on frequency 121.5 MHz (three 
from USS Vincennes and one from USS Sides). 


3.1.16 There was no response to the four challenges made on 121.5 
MHz, either by radio or by a change of course. This indicated that the flight 
crew of IR655 either was not monitoring 121.5 MHz in the early stages of 
flight, or did not identify their flight as being challenged. 


3.1.17 The aircraft was not equipped to receive communications on the 
military air distress frequency 243 MHz. 


3.1.18 The civil ATS route structure and major airports in the Gulf area 
were displayed on AEGIS large screen displays in the Combat Information 
Centre. ‘The information did not include all types of promulgated airspace, 
in particular airway widths, low-level helicopter routes, standard departure 
and arrival routes and airspace restrictions. The information displayed to- 
gether with aircraft tracks in real time appeared adequate for the projection 
of a two-dimensional air traffic situation. However, the absence of altitude 
information on the large screen displays did not allow ready assessment of 
flight profiles in three dimensions. 
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3.1.19 Information on civil flight schedules was available in the Combat 
Information Centre of USS Vincennes. However, in the form presented, it 
was of extremely limited value for the determination of estimated time of 
overflight of individual aircraft. Flight plan information and flight progress 
data, including information on assigned SSR mode A codes, were not avail- 
able to assist in flight identification. 


3.1.20 There was no co-ordination between United States warships and 
the civil ATS units responsible for the provision of air traffic services within 
the various flight information regions in the Gulf area. 


3.1.21 Iran Air flight crews were well versed with the use of English and 
the majority of communications between IR655 and Bandar Abbas TWR/ 
APP and Tehran ACC were conducted in that language. 


3.1.22 The contents of the challenges and warnings issued to [R655 on 
121.5 MHz varied from one transmission to the next. It is uncertain 
whether the flight crew would have been able to rapidly and reliably identify 
their flight as the subject of these challenges and warnings. Although course 
information given could have been recognizable to the flight crew of IR655, 
speed information given on the basis of ground speed may not have been 
recognizable by the pilot. Bearing and range information to the warship was 
of little relevance to the pilot. Position information in geographical co-ordi- 
nates was not a practical method to establish identification. The SSR mode 
A code displayed by IR655 could have been immediately recognizable to 
` the flight crew, but was given only in the final challenge. 


3.1.23 The initial assessment by USS Vincennes that the radar contact 
(IR655) may have been hostile, was based on: 


a) the fact that thé flight had taken off from a joint civil/military’ 
aerodrome; 

b) the availability of intelligence information on Iranian F-14 de- 
ployment to Bandar Abbas and the expectation of hostile activity; 

Ri ‘the possibility of Iranian use of air support in the surface engage- 
ments with United States warships; 

d) the association of the radar contact with an unrelated IFF mode 2 
response; and 

e) the appearance of an unidentified radar contact that could not be 
related to a scheduled time of departure of a civil flight. 


3.1.24 The continued assessment as a hostile military aircraft by USS 
Vincennes and the failure to identify it as a civil flight were based on the 
following: 


a) the radar contact had already been identified and labelled as an 
F-14; i 

b) the lack of response from the contact to the challenges and warn- 
ings on frequencies 121.5 MHz and 243 MHz; 

c) no detection of civil weather radar and radio altimeter emissions 
from the contact; 

d) reports by some personnel on USS Vincennes of changes in flight 
profile (descent and acceleration) which gave the appearance of ma- 
noeuvering into an attack profile; and 

e) the radar contact was tracked straight towards USS Montgomery 
and USS Vincennes on a course slightly diverging from the centreline 
of airway A59. 
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3.1.25 Reports of changes in flight profile from climb to descent and 
acceleration were heard in the Combat Information Centre of USS Vin- 
cennes, as recalled by a number of crew members including the operators 
who at that time issued the challenges on 121.5 MHz and 243 MHz con- 
taining correct AEGIS system information. 


3.1.26 USS Vincennes AEGIS system contained and displayed correctly 
the IFF mode and code, and the altitude and speed information of the 
contact (IR655). The AEGIS system recorded a flight profile consistent with 
a normal climb profile of an Airbus A300. 


3.2 Causes 


3.2.1 The aircraft was perceived as a military aircraft with hostile inten- 
tions and was destroyed by two surface-to-air missiles. 


3.2.2 The reasons for misidentification of the aircraft are detailed in the 
findings (paragraphs 3.1.23 and 3.1.24). 


4. SAFETY RECOMMENDATIONS 


4.1 In areas where military activities potentially hazardous to civil flight 
operations aircraft take place, optimum functioning of civil/military co-or- 
dination should be pursued. When such military activities involve States not 
responsible for the provision of air traffic services in the area concerned, 
civil/military co-ordination will need to include such States. To this end: 


a) Military forces should, initially through their appropriate State 
authorities, liaise with States and ATS units in the area concerned. 

b) Military forces should be fully informed on the extent of all 
promulgated routes, types of airspace, and relevant regulations and 
restrictions. 

c) Advance information on scheduled civil flights should be made 
available to military units including the allocated SSR mode A codes 
when available. 

d) Direct communications between military units and the appro- 
priate ATS units, not using regular ATC or the emergency frequen- 
cies, should be established for the exchange of real time flight progress 
information, delays and information on non-scheduled flights. 

e) Military units should be equipped to monitor appropriate ATC 
frequencies to enable them to identify radar contacts without communi- 
cation. 

f) If challenges by military units on the emergency frequency 121.5 
MHz become inevitable, these should follow an agreed message format 
with content operationally meaningful to civil pilots. 

g) In areas where such military activities occur, information neces- 
sary for the safety, regularity and efficiency of air navigation should be 
promulgated in a suitable form. The information should contain the 
type of challenges that might be transmitted, and should include in- 
structions to pilots of civil aircraft to-monitor the emergency frequency 
121.5 MHz. 

h) To assist identification by electronic emissions, pilots of civil air- 
craft should ensure continuous operation of airborne weather radars 
and radio altimeters. 
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LOOKING BACK AND LOOKING AHEAD 

The first thing to learn about any incident or accident involving airplanes 
is “wait.” The initial reports never have it quite right. This was true about 
KAL Flight 007, about Pan Am Flight 103, about the bombing of Tripoli 
and Bengazi, and about Iran Air Flight 655. 

Yes, an Iran Air passenger plane was brought down by American missiles 
with the loss of all on board. No, it was not descending toward the ship at the 
time the missiles were launched. Yes, numerous warnings and requests for 
identification had been sent from the Vincennes to the airliner. No, the 
transmissions were not—or at least not all—received, because they were 
made on a military frequency not used by civil aircraft. Yes, close to the 
firing, some of the warnings were sent on a frequency that civilian airliners 
should monitor. No, the transmissions from the Vincennes and neighboring 
U.S. Navy ships were either not picked up by the Iran Air crew, or the pilots 
failed to understand that the.challenge was directed to their aircraft. Yes, 
members of the crew of the Vincennes interpreted the Aegis Large Screen 
Radar Display system aboard their ship as showing the unknown aircraft to 
be descending. No, in fact the aircraft was in a normal climb and the Aegis 
Radar System correctly reported that fact. The flight recorders (black 
boxes) were not recovered. 

In the end, it is quite clear what happened, as the Findings of the ICAO 
investigation, as well as the investigation made by the U.S. Navy,’ confirm. 
It was an accident waiting to happen—the Iran-Iraq war. in its eighth year, 
and its subset (as the U.S. Navy Report called it), the Gulf War; the U.S. 
Navy on a mission to escort civilian vessels but above all to defend itself,” 
memories of the Stark; the presence of the gunboats; the use of the airport at 
Bandar Abbas for both military and civilian operations; and so on. A Notice 
to Airmen (NOTAM) had been circulated by the United States as early as 
1984 and amended in 1987, indicating the proper radio frequencies to 

“monitor U.S. naval vessels and the forms of challenge and identification. We 
know that the NOTAM reached the Iranian Government; whether it 
reached the crew of Flight 655 is not known. We know that civilian flight 
schedules were available to the Vincennes; whether they were consulted at 
the critical moments is not known. Finally, the speed of the airliner, and the 
much greater speed of the missiles, brought all the elements together in 
seven minutes and eight seconds, from the first appearance of the Airbus on 
the Vincennes’s radar screen to the downing of the aircraft. The U.S. Navy 


! U.S. Dep’r OF DEFENSE, FORMAL INVESTIGATION INTO THE CIRCUMSTANCES SUR- 
ROUNDING THE DOWNING OF IRAN AIR FLIGHT 655 ON JULY 3, 1988 (1988) (prepared by 
Rear Adm. William M. Fogarty. July 28, 1988) [hereinafter U.S. Navy REPORT]. The report, 
zogether with endorsements by the Commander in Chief U.S. Central Command and the 
Shairman of the Joint Chiefs of Staff, is appended (with minor deletions) to the full report of 
zhe ICAO investigation, excerpted supra at p. 332 [hereinafter ICAO Report]. 

2 “The primary responsibility of the Commanding Officer under the ROE [Rules of En- 
zagement] is the defense of his ship from attack or from threat of imminent attack.” U.S. NAVY 
REPORT, supra note 1, para. IT].A.3.(a)(2). 
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Report adds that “‘[s]tress, task fixation, and unconscious distortion of data 
may have played a major role in this incident,” and also mentions a phenom- 
enon called “scenario fulfillment” on the part of the TIC (Tactical Infor- 
mation Coordinator).° 

Fault or blame in these circumstances is difficult to assign. Surely, how- 
ever, it did not lie with the 274 passengers, from ABDUL RAHMAN, Mrs. A., 
to ZIDEHSARAI, Mrs. F., or with the 13 members of the cabin crew (i.e., 
leaving out the 3 members of the flight crew, who may have paid insufficient 
attention to radio warnings). The official position of the State Department, 
as reproduced above, puts the best face on the disaster, pointing out with 
some justification that the tragedy would not have happened if Iran had 
accepted the Security Council resolution adopted almost a year earlier call- 
ing for an immediate cease-fire. Vice President Bush’s declaration to the 
UN Security Council that the Vincennes acted in self-defense (p. 320) sounds 
hollow; his criticism of the Iranian authorities for failing to divert the fateful 
flight has some merit, though one might reply that the Iranians seem to have 
had more faith in the U.S. Navy than turned out to have been justified.‘ 

I wish President Reagan had kept to his initial declaration—written a 
check, as it were-—drawing on his discretionary funds or some reserve or 
contingency fund of the Defense Department. That way, it could have fairly 
been said that it was too early to make conclusive findings about who was to 
blame, but the important issue was to give some assistance to the bereaved. 
Instead, the lawyers took over, asserting three “well established principles” 
(in Mr. Sofaer’s words, p. 321), the thrust of which is that if the use of force 
was lawful, no compensation is due, but it might be given anyhow—ex gratia. 
The more important point, in both the Legal Adviser’s statement and that 
of Professor Maier, seems to be that ‘“‘the United States does not accept legal 
responsibility for this incident” (Sofaer, p. 322), and that, whatever action 
the United States takes by way of compensation, it must make clear that it is 
not doing so in response to a “hypothetical international legal obligation” 
(Maier, p. 325). It is interesting that the U.S. Navy Report speaks of shared 
responsibility, the point being that the Iranian authorities should have re- 
routed the flight in view of the tense situation in the Strait. There is some 
validity to this approach. Nothing like that, unfortunately, appears in the 
statements of Sofaer and Maier, even as they are urging generosity. 

I agree with Maier’s definition of customary international law: nations 
acting from a declared view of their obligations may well contribute to the 
strengthening or weakening of an international norm. This is particularly 
true with regard to an event of which the whole world was aware, such as the 
destruction of an airliner in flight. All the more regrettable, in my view, that 


3 Id., para. IV.A.12 (under “Opinions” —?Psychological factors). 

* According to the ICAO Report, supra note 1, 66 flights using the route taken by Flight 655 
took place between June 2 and July 3, 1988, an average of about 2 per day and a maximum of 6 
- on June 23. Flight 655 itself was a twice-weekly service. Contrary to the original reports, the 
flight seems at all times to have operated within the accepted 20-nautical-mile-wide civilian air 
corridor. 
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the Legal Adviser and his advocate are so insistent on denying any legal 
responsibility. 

I do not understand Maier’s argument at all. The ability to make ex gratia 
payments without creating a legal precedent, he writes, ‘‘permits and en- 
courages de facto aid to the victims in circumstances where the actual facts 
cannot be found and interpreted or where, for other reasons, acknowledg- 
ing legal liability might be politically unacceptable to the nation involved” 
(p. 329). Of course, in the actual case, the facts were found—dquite 
promptly, and, I believe, reading the ICAO Report and the U.S. Navy 
Report together, quite convincingly.® But the correct legal principle, I am 
clear, is not as Sofaer and Maier would have it—no legal liability to victims 
of airplane disasters without proof of fault beyond a reasonable doubt, and 
no fault in combat zones—but rather liability regardless of fault, so long as 
the cause is established, as it clearly was in the case of Iran Air 655, as in the 
case of Korean Air Lines 007. I would have hoped that those who spoke for 
the United States about the tragedy of July 3, 1988, from the President on 
down, would have recognized this principle, so essential for the safety of 
civil aviation, as other spokesmen for the United States and its allies have 
done when other states’ military (whether or not on orders from on tgn 
brought down civilian aircraft that may have strayed off course. 

I believe that the Soviet Union was responsible, at international law, for 
downing KAL 007. I believe (and so testified in litigation still in progress) 
that this is true whether or not there was an equipment fault, or careless 
navigation or deliberate overflight of Soviet territory by the Korean air- 
liner. Two wrongs do not make a right, and Maier’s analogy to contributory 
negligence as barring the claim is bad tort law because the passengers were 
not negligent, and bad international law because the liability of the state for 
shooting down a plane does not depend on negligence. 

Fortunately, there are not many precedents for the fate of Iran Air 655. 
Most involved flights over land, and in each case it seems that the defense 
forces reacted too quickly to a perceived intrusion. The United States did 
not hesitate to condemn all the attacks, without exception, though doubtless 
in some of the instances the aircraft had strayed from their assigned routes 
{as turned out not to have been the case of IR 655), and in some instances, 
such as in the Berlin corridor and the South China Sea, tension prevailed 
there as it did in the Strait of Hormuz. 

e On April 29, 1952, an Air France plane on a scheduled flight from 
Frankfurt to Berlin was attacked by a Soviet fighter plane, using cannon and 
machinegun fire. The wounded aircraft managed to land, but several pas- 
3engers as well as a crew member were injured. The three Western 
members of the Allied High Commission in Germany issued a joint state- 
ment: “Quite apart from these questions of fact [i.e., whether the aircraft 
was inside or outside the air corridor], to fire, in any circumstances, even by 
way of warning, on an unarmed aircraft in time of peace, wherever that 


5 In fact, the U.S. Navy Report by Admiral Fogarty is dated before the testimony of Maier 
and Sofaer here excerpted, though it may not have made it up through channels by the time of 
zhe congressional hearings. 
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aircraft may be, is entirely inadmissible and contrary to all standards of 
civilized behavior.’”® 

e On July 23, 1954, a British airliner on a scheduled flight from Bangkok 
to Hong Kong was shot down about 30 miles south of Hainan Island, killing 
13 out of 21 persons on board, including three U.S. citizens. Both the 
United Kingdom and the United States issued strong condemnations, in- 
voking “universally recognized rules of international law,” and demanding 
both punishment for the persons involved and compensation for the loss of 
life and property.” The Government of the People’s Republic of China took 
responsibility for the incident, which it attributed to a misidentification of 
the aircraft. The British Government presented a claim of £367,000, which 
was paid in full, together with formal assurances that measures “have been 
taken to prevent recurrence of such incidents.’’* 

e On July 27, 1955, a civilian airliner belonging to El Al Israel Airlines, 
flying from Vienna to Tel Aviv, apparently departed from its flight path 
over Greece and intruded into Bulgarian airspace, where it was shot down 
by Bulgarian aircraft, killing all 58 persons on board. Several governments, 
including that of the United States, declared that the attack was “ʻa grave 
violation of accepted principles of international law,” and demanded pun- 
ishment of the persons involved and compensation for the victims. At first, 
the Bulgarian Government admitted “‘a certain haste” on the part of its air 
defense units and expressed its “profound regret for this great disaster.” 
Subsequently, Bulgaria changed its position and offered to compensate the 
victims ex gratia, without accepting any legal responsibility. The United 
Kingdom, the United States and Israel rejected this position, and brought a 
suit against Bulgaria in the International Court of Justice.? The Court dis- 
missed the action on the ground of lack of jurisdiction;’® certainly the 
claimant countries did not withdraw their legal positions. 

e On February 21, 1973, a Libyan Airlines B~727 was shot down by 
Israeli fighter planes while overflying the (then Israeli-occupied) Sinai Pen- 
insula on a flight from Tripoli to Cairo, with the loss of 108 lives. Israel at 
first stated that its fighters had acted “‘in strict Compliance with international 
law,” having taken “maximal warning measures.” Subsequently, however, 
Israel expressed ‘ ‘profound sorrow” and made compensation of $30,000 
per victim.’! The Council of the International Civil Aviation Organization 
adopted a resolution condemning Israel’s “flagrant violation of the princi- 
ples enshrined in the Chicago Convention.” ?? 


6 See N.Y. Times, Apr. 30, 1952, at 1, col. 1; id., May 1, 1952, at 1, col. 4, 3, col. 2. 

7 See 31 Dep’ ST. BULL. 165, 196, 241-42 (1954). 

8 See 8 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW 1265-66 (1967). 

° Id. at 891-98. 

10 Case concerning the Aerial Incident of July 27th, 1955 (Israel v. Bulgaria), Preliminary 
Objections, 1959 ICJ Rep. 127 (Judgment of May 26). Subsequently, Bulgaria paid compensa- 
tion to Israel equal to the limits of liability provided for in the Warsaw Convention (see p. 330 
n.9 supra) for persons injured in international air transport accidents. 

1l See N.Y. Times, Feb. 22, 1973, at 1, cols. 5—8; id., Feb. 23, 1973, at 1, cols. 4—5; id., Feb. 
24, 1973, at 1, cols. 6-7; id., Mar. 7, 1973, at 8, col. 1. 

12 ICAO Council Resolution of June 4, 1973, ICAO Doc. 9073-C/1011, C-Min 79/4, 
reprinted in 12 ILM 1180 (1973). 
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e On April 20, 1978, a Korean Air Lines B—707 on a polar flight from 
Paris to Seoul strayed off course into Soviet airspace. A Soviet interceptor 
plane attempted by wing signals and radio contact to direct the airliner to 
land, but when these communications failed, the Soviet plane fired a missile 
at the airliner, which sheared off 15 feet of the plane’s left wing and tore a 
hole in the fuselage. Nevertheless, the plane was not completely destroyed 
and managed to land on a frozen lake, with the loss of only two lives. Within 
2 days an American rescue plane took the passengers out, and the crew was 
released a few days later, after interrogation.'? Unlike all the other incidents 
mentioned, this one did not produce a global outcry: apparently, the inter- 
national community understood that while national sovereignty over air- 
space must be respected, there is an equally important principle that civilian 
aircraft must not be destroyed in flight with total loss of life. 

e Finally, in the morning of September 1, 1983, a Korean Air Lines 
B-747 with 269 persons on board was shot down by Soviet fighter planes 
after it had strayed into Soviet airspace over the Sea of Okhotsk, with total 
loss of life. This time there was a global outcry—an emergency meeting of 
the United Nations Security Council; an emergency session of the Council 
of ICAO; an extraordinary session of the Assembly of ICAO; suspension of 
Aeroflot’s landing rights in the United States; suspension of British Airways 
service to Moscow; and so on. A week after the disaster, U.S. Ambassador 
Jeane Kirkpatrick said in the Security Council: 

Had the Soviet Government taken responsibility for the action, admit- 
ted that a terrible mistake had-been made, offered compensation to the 
families for the loss of life, and in co-operation with other States, under- 
taken a review of the incident to ensure that such a tragedy would not 
recur, then the consequences of the event would have been contained 
and, to the degree possible, minimized. Nothing, to be sure, could 
reclaim the lives of those 269 people, but relations among nations 
would not have suffered, and civilian air travel might have been ren- 
dered less vulnerable to such errors in the future.! 

When the chief of the Soviet General Staff finally held a news conference 
on the disaster the next day, he replied to a question: * 

I’m certain that you all know that the Soviet Union’s Government has 
expressed its grief about the death of innocent people who were aboard 
the plane. As far as responsibility and not only financial responsibility is 
concerned, that falls on those who sent them to their deaths. Referring 
to President Reagan’s claim that we should apologize, President Reagan 
should simply turn around and take one look in his mirror and i it would 
become clear to him who should answer. questions of this sort.’ 
The Soviet Union did not cooperate with the ICAO investigation, and to 
this day, as far as I know, it has not apologized or offered to pay compensa- 
zion to the victims of KAL 007, though of course its relations with the 
United States and the West in general have greatly improved. 


13 See N.Y. Times, Apr. 21, 1978, at 1, col. 5; id., Apr. 30, 1978, at 1, col. 5. For reccllections 
of the experience by the pilot of the Korean plane, see id., Sept. 9, 1983, at A11, cols. 5-6. 

14 UN Doc. S/PV.2474 (1983), reprinted in 22 ILM 1136, 1145 (1983). 

15 Marshal Nikolai V. Ogarkov, news conference, Sept. 9, 1983, reprinted in N.Y. Times, 
Sept. 10, 1983, at 4, cols. 1-6. 
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Each of the episodes cited in this brief summary was in some way distin- 
guishable from the case of Iran Air 655. Each was also in some way similar, 
in that it involved countries hostile to each other, and times of political 
tension. In each prior case, the United States has asserted a principle of 
responsibility, not for ex gratia payment, not for nonlegal or public relations 
‘purposes, but on the basis of its understanding and declaration of the law. 
This is the first such case, as far as I know, in which it was the United States 
that brought down the civilian airliner. I find it very troubling, therefore, 
when the spokesmen for the United States Government now advocate a 
quite different legal principle. 

Lest I be misunderstood, I want to summarize my position. I do believe 
that the downing of Iran Air 655 was an accident, in the sense that it was not 
a task assigned to the Vincennes by the Navy or the U.S. Government, and in 
the sense that the commander of the ship did not realize that he was firing 
on a civilian airliner. The situation was also very different from that of KAL 
007, in that the Soviets had two and a half hours to consider their response, 
while the Vincennes had 7 minutes. Also, the United States did apologize, 
and it cooperated fully with the ICAO investigation and made its own 
investigation public. But in this area, responsibility does not depend on 
discovery or apportionment of fault. The correct legal principle, in my view, 
is as set forth in the amendment to the basic document of international 
aviation, the Chicago Convention,’® that came out of the Korean Air Lines 
disaster. Proposed new Article 3 bis—not yet in force but I believe declara- 
tory of international law'’—reads: 


(a) The contracting States recognize that every State must refrain from 
resorting to the use of weapons against civil aircraft in flight. . . .'8 


That principle, it is clear, was breached by the United States in the case of 
Iran Air 655, and it follows that the United States is responsible. To say that 
is not to condemn the United States or even to find fault. It is simply to state 
that responsibility flows from the action itself. 

The U.S. Navy is already reexamining its crew training, and the utility of 
its (perhaps too complex) RCA Aegis Radar system. I would hope that the 
State Department and its advocates would also do some reexamining, and 
acknowledge that, yes, international legal responsibility lies with the state 
whose military bring down civilian aircraft, whether the act was committed 
in bad faith, good faith or no faith at all. 


ANDREAS F. LOWENFELD* 


16 Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, TIAS No. 1591, 
15 UNTS 295. 

17 For a discussion of the declaratory character of the proposed amendment, see Cheng, The 
Destruction of KAL Flight KE007, and Article 3 bis of the Chicago Convention, in LIBER AMICORUM 
HONOURING PROF. I. H. DIEDERIKS-VERSCHOOR 49, 59-61 (1985). 

'8 The text continues: “and that, in case of interception, the lives of persons on board and the 
safety of aircraft must not be endangered. This provision shall not be interpreted as modifying 
in any way the rights and obligations of States set forth in the Charter of the United Nations.” 
ICAO Doc. 9437, A25-Res. (May 10, 1984), reprinted in 23 ILM 705 (1984). 

* Of the Board of Editors. 


NOTES AND COMMENTS 


NAGENDRA SINGH (1914-1988) 


Nagendra Singh, who died in The Hague on December 11, 1988, was 
among the last of the great generation of Indian jurists whose academic and 
professional legal formation was acquired under the British raj in the prein- 
dependence period (in Cambridge and Dublin as well as in Indian universi- 
ties). On the announcement, at war’s end in 1945, by Prime Minister Attlee 
of the British Labour Government’s decision to give up sovereignty over 
India, Dr. Singh became a member of the Constituent Assembly charged 
with the elaboration of the new postdecolonization, republican, federal 
Constitution of India. He was to continue these constitutional law interests 
throughout his professional legal life, which included, among other offices, 
Secretary to the President of India from 1966 to 1972. Dr. Singh was 
elected to the International Court of Justice in 1973, serving continuously as 
a judge until his death in December 1988, and holding the office of Presi- 
dent of the Court for the 3-year term from early 1985 until early 1988. 

Dr. Singh’s intellectual interests in law, as reflected in his published works 
and in his active involvement in scientific legal organizations like the Institut 
de Droit International, the International Law Association and the American 
Society of International Law (of which he was an elected Honorary 
Member), were broad and eclectic, covering such widely varied fields as 
maritime law, international environmental protection law, and nuclear and 
general disarmament. He had published a legally innovatory and politically 
influential monograph on the legality of nuclear arms, in 1959; it was re- 
published, in a revised and updated and expanded version (with a coauthor), 
under the title Nuclear Weapons and Contemporary International Law, just a 
week before his sudden death. 

Apart from his numerous judicial opinions, Dr. Singh will be remembered 
for his longstanding commitment to peace and disarmament, and also for his 
ability, as a graceful, tactful and persuasive interlocutor between East and 
West, to rally an intersystemic consensus in support of new international 
legal norms and norm making for the protection of the Earth’s scarce 
resources, including the rapidly vanishing wildlife. 


EDWARD MCWHINNEY* 


CORRESPONDENCE 


TO THE EDITOR IN CHIEF: 
Oct. 11, 1988 


I read with attention the article by Professor Yehuda Z. Blum, The Seventh 
Emergency Special Session of the UN General Assembly: An Exercise in Procedural 
Abuse (80 AJIL 587 (1986)). Its principal idea is that 


* Professor of Law, Simon Fraser University. 
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[t]he formal basis for holding emergency oe sessions of the General 
Assembly is to be found in Resolution 377A (V), adopted by the Gen- 
eral Assembly on November 3, 1950 (commonly known as the “Uniting 
for Peace” Resolution), and the Rules of Procedure of the General 
Assembly, as amended in the annex to that resolution [p. 587]. 


Similar views can be found in other influential pronouncements on emer- 
gency special sessions. Thus, for example, the representative UN publica- 
tion, The United Nations at Forty (1985), asserts that “[u]nder the ‘Uniting for 
Peace Resolution’ adopted by the General Assembly in 1950 an emer- 
gency session of the General Assembly can be convened within 24 hours” (p. 
27). These propositions, however, do not reflect exactly the present-day 
situation in this area. In my opinion, any relevant contemporary discussion 
concerning this kind of General Assembly session is bound to take into 
account the new facts and trends that have emerged in the course of the 
more than 40 years of existence of the United Nations. The main reason for 
my writing this letter is that I failed to detect the proper acknowledgment of 
these new trends in Professor Blum’s article. 


The first general remark that has to be made in this connection is that 
Resolution 377A (V) is not the exclusive basis for convening emergency 
special sessions of the General Assembly. Out of the nine such sessions held 
to this day, five were convened without any reference to this resolution. In 
the latter case, emergency special sessions may be convened either (1) at the 
initiative of the UN Security Council; or (2) at the initiative of a majority of 
the member nations, represented by one member nation; or (3) at the 
initiative of a single state after obtaining the consent of the majority of UN 
members. 


An emergency special session was first convened without reference to the 
“Uniting for Peace” Resolution in 1958, when the third emergency special 
session was held to discuss the Middle East problem. This procedure re- 
curred in one instance in the late sixties, and several times again in the 
eighties when several emergency special sessions of the General Assembly 
were convoked without any reference to the resolution. These sessions were 
summoned either by the Security Council or by some member states of the 
United Nations (cf the table on p. 344). In all these cases, we can speak of a 
new practice of the United Nations brought about by the need to secure 
international peace and security. Emergency special sessions of this kind 
represent an effort by the United Nations as a whole to maintain interna- 
tional peace and security immediately after the Security Council becomes 
unable to act owing to the veto of one or more of its permanent members. 
This practice of the Security Council and/or member states has helped 
create a new mode of procedure that, in conjunction with Article 20 of the UN 
Charter, has extended the original concept of the “special session of the 
General Assembly” to include a new kind of session with more flexible 
timing. In contrast to the emergency special sessions called by referring to 
Resolution 377A (V), this kind of General Assembly session takes place in 
full agreement with the UN Charter in that it does not encroach upon the 
exclusive authority of the Security Council under chapter VII to adopt 
collective measures for the preservation of peace. 


Another development which creates a new precedent in this field is the 
practice of adjournment and subsequent reconvening of the emergency 
special session, providing that certain requirements are met. This trend was 
commenced at the fifth emergency special session of the General Assembly 
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TABLE 1 


EMERGENCY SPECIAL SESSIONS 








Referring to 





ESS Topic Date(s) Convened by Res. 377A (V) 
First Middle East Nov. 1—10, 1956 Security Council Yes 
Second Hungary Nov. 4-10, 1956 Security Council Yes 
Third Middle East Aug. 8-21, 1958 Security Council No 
Fourth The Congo Sept. 17-19, 1960 Security Council Yes 
Fifth Middle East June 17~Sept. 18, 1967 Soviet Union No 
Sixth Afghanistan Jan. 10-14, 1980 Security Council No 
Seventh* Palestine July 22-29, 1980 Senegal (Chairman, Yes 

Apr. 20-28, 1982 Palestinian 
June 25-26, 1982 Rights 
Aug. 16-19, 1982 Committee) 
Sept. 24, 1982 
Eighth Namibia Sept. 3-14, 1981 Zimbabwe . No 
Ninth Occupied Jan.29-Feb. 5, 1982 Security Council No 
Arab 
Territories 





* This session has not been formally adjourned and can be resumed whenever circumstances 
so require. 


in 1967, even though there was no follow-up meeting in this case. Paragraph 
2 of Resolution 2256 (ES-V) of July 21, 1967, dealing with the ‘Situation in 
the Middle East,” states that the General Assembly “decides to adjourn the 
fifth emergency special session temporarily and to authorize the President 
of the General Assembly to reconvene the session as and when necessary.” 
The preconditions for such a resumption are (1) the presence of a danger to 
international peace and security not resolved for an extended period of time 
due to the lack of unanimity of the permanent members of the Security 
Council, and (2) the agreement among member nations of the United Na- 
tions to present a sustained reaction to this situation on the part of the 
General Assembly while using a flexible procedural mechanism for calling 
the subsequent meeting(s) of the emergency special session. In practice, the 
mechanism of triggering a resumed emergency special session through the 
Security Council or the Secretary-General is only used for the first meeting. 
A simpler mechanism is applied for the calling of the following meetings: at 
the request of UN member nations these meetings are called by the Presi- 
dent of the latest regular session of the General Assembly. 


At present, there are two topical issues in world politics warranting the 
potential application of this procedure, the Palestinian and Namibian ques- 
tions. In both instances, we can speak of problems unresolved for an ex- 
tended period of time and endangerment to international peace and secu- 
rity, inter alia, due to the lasting inability of the Security Council to act 
effectively. The second requirement (i.e., the agreement of member states) 
so far has only been met in connection with the Palestinian question. In fact, 
in some of the resolutions of the seventh emergency special session devoted 
to the Palestinian question, explicit mention is made of both of the require- 
ments mentioned above. The first of these is Resolution ES—7/2 of July 29, 
1980, concerning the “Question of Palestine,” which in paragraph 14 says 
that the General Assembly “[d]ecides to adjourn the seventh emergency 
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special session temporarily and to authorize the President of the latest regu- 
lar session of the General Assembly to resume its meetings upon request 
from Member States.” Similar provisions are included in the subsequent 
resolutions concerning the “Question of Palestine”: in paragraph 17 of 
Resolution ES-7/4 of April 28, 1982; in paragraph 10 of Resolution 
ES—7/5 of June 26, 1982; in paragraph 12 of Resolution ES—7/6 of August 
19, 1982; and finally (so far), in paragraph 10 of Resolution ES—7/9 of 
September 24, 1982. These resolutions have generated the simplified pro- 
cedure for calling follow-up meetings of the seventh emergency special 
session by the President of the latest regular session of the General Assem- 
bly, replacing at the same time the indefinite wording ‘‘as and when neces- 
sary” with the formula “upon request from Member States.” The obliga- 
tion of the President of the General Assembly is derived from Article 36 of 
its Rules of Procedure, which states: “The President of the General Assem- 
bly performing his function remains within the jurisdiction of the General 
Assembly.”’.(Cf in this connection, for instance, the statement of Ismat T. 
Kittani, President of the 36th session of the General Assembly in April 
1982, that the resumption of the session “had been specifically provided for 
by the resolution adopted in July 1980.” )) 


Up to this point, I have tried to analyze the question of emergency special 
sessions only in connection with its relation, or lack thereof, to the “Uniting 
for Peace” Resolution, but not from the standpoint of the Rules of Proce- 
dure of the General Assembly, which were supplemented with new articles 
as a consequence of the adoption of that resolution in 1950. These new 
articles, namely, Articles 8(b), 9(b), and 85, create the possibility of calling 
emergency special sessions of the General Assembly exclusively on the basis of 
the “Uniting for Peace” Resolution. What if an emergency special session of 
the General Assembly is called without reference to the resolution? In such a 
situation, it is absolutely out of the question to use the provisions of the 
Rules of Procedure added in 1950 because these are “reserved” solely for 
the emergency sessions called by reference to Resolution 377A (V). How- 
ever, analysis of the new type of emergency special sessions unrelated to that 
resolution shows that the contents of the rules (i.e., the requirements for 
convening an emergency special session, the time factor, and the mono-the- 
matic character of the session) are also applied to these sessions. This situa- 
tion represents a natural reflection of this new kind of emergency special 
session of the General Assembly in the procedural aspect of the matter. 


JAN KLucKa* 


To THE EDITOR IN CHIEF: 
Jan. 1, 1989 


In his answer to my Appeal for Ratification by the United States of Protocol I 
Additional to the Geneva Conventions of 12 August 1949,’ the Legal Ad- 


"UN CHRON., September 1982, at 27. 

* Faculty of Law, P. J. Safarik University, Kosice, Czechoslovakia. 

' Agora: The U.S. Decision Not to Ratify Protocol I to the Geneva Conventions on the Protection of War 
Victims: Letter of Transmittal (of Protocol I) from President Reagan. 81 AJIL 910 (1987), followed 
by my An Appeal for Ratification by the United States, id. at 912. 
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viser of the Department of State, Judge Abraham D. Sofaer,? raises diverse 
issues which my article already dealt with. One-of his objections, however, 
asks for further clarification. 


Judge Sofaer writes that Protocol I 


eliminates one of the basic existing requirements that irregular groups 
must meet to qualify for combatant and POW status: that the group as 
such generally conduct its operations in accordance with the laws and 
customs of war. Instead, Protocol I provides that individual members of 
such groups must be accorded POW benefits (with very limited excep- 
tions) even if the group as such (e.g., the PLO) displays a callous and 
systematic disregard for the law. This means in effect that liberation 
groups can enjoy many of the benefits of the law of war without fulfill- 
ing its duties, and with the confidence that the belligerent state has no 
real remedy under the Protocol to deal with this matter.’ 


This statement gives the erroneous impression that the armed forces of a 
liberation movement which are involved in an armed conflict of the kind 
specified by Article 1(4) of Protocol I are not at all, or only to a lesser extent, 
bound to respect the law of war. Judge Sofaer also reports the views of the 
Joint Chiefs of Staff according to which “the Protocol grants irregulars a 
legal status which is at times superior to that accorded regular forces.’’* This 
statement makes the reader believe that ‘‘irregulars’’ (which presumably 
means fighters of a liberation movement) do not have to respect the same 
standards as members of a government’s armed forces. 


This presentation does not reflect the new law as it is commonly under- 
stood. A short comment is therefore necessary. - 


For the first time in the history of the law of armed conflict, Protocol I 
defines the notion of ‘armed forces.” Part of the definition reads as follows: 
“Such armed forces shall be subject to an internal disciplinary system which, 
- inter alia, shall enforce compliance with the rules of international law appli- 
cable in armed conflict.’ It is important to realize that Protocol I speaks of 
armed forces in general and makes no distinction between the armed forces 
of a state and those of a liberation movement.® 


It is correct to say that respect for humanitarian law is not a prerequisite, a 
condition for acquiring (or maintaining) the status of an armed force.’ 


2 Agora: The U.S. Decision Not to Ratify Protocol I to the Geneva Conventions on the Protection of War 
Victims (Cont'd): Sofaer, The Rationale for the United States Decision, 82 AJIL 784 (1988). 

3 Id. at 786. 

4 Id. at 785. The JCS report is classified and therefore not available for academic scrutiny. 

Ž Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts, Art. 43(1), reprinted in 16 ILM 1391 
(1977) [hereinafter Protocol I]. 

ê For the history of the rule, see 14 DIPLOMATIC CONFERENCE ON THE REAFFIRMATION 
AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CON- 
FLICTS, OFFICIAL RECORDS 318-34 (1978); M. BOTHE, K. J. PARTSCH & W. A. SOLF, NEW 
RULES FOR VICTIMS OF ARMED CONFLICTS 236, para. 2.2.2 (1982) (Commentary (by Solf) to 
Art. 43); COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA 
CONVENTIONS OF 12 AuGusT 1949, at 506, para. 1659 ff (Y. Sandoz, Ch. Swinarski & B. 
Zimmermann eds. 1987} (Commentary to Art. 43). j 

7M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 6, at 238, para. 2.3.2; and Mallison & 
Mallison, The Juridical Status of Privileged Combatants Under the Geneva Protocol of 1977 Concerning 
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Thus, it would clearly not be permissible to deny POW status to a captured 
combatant on the sole ground that the armed forces to which he belongs 
were allegedly violating the law of armed conflicts.’ That rule holds true for 
either type of armed forces. However, to say that respect for the law is not a 
prerequisite for a liberation movement to acquire the status of armed forces 
does not mean that such movements are under no constraints in the conduct 
of their operations. Would it make sense to say, as Article 43 of Protocol I 
does, that their armed forces must “be subject to an internal disciplinary 
system which, inter alia, shall enforce compliance with the rules of interna- 
uonal law applicable in armed conflict,” if they were not actually bound to 
respect the law? Of course not; the armed forces of a liberation movement 
likewise have to comply with the rules. Furthermore, if the armed forces of a 
state have to respect the rules because that state is party to the treaty in 
question (pacta sunt servanda), armed forces belonging to a liberation move- 
ment have to comply with the law because, by making the declaration under 
Article 96(3) of Protocol I, the authorities of such a movement solemnly 
undertake to apply the Geneva Conventions and Protocol I. The movement 
assumes thereby “‘the same rights and obligations as those which have been 
assumed by a High Contracting Party to the Conventions and this Proto- 
col.”’ Since that movement’s armed forces are then bound to respect the 
law of war to the same degree as government forces, there is no justification 
for saying that, by virtue of Protocol I, liberation movements “can enjoy 
many of the benefits of the law of war without fulfilling its duties.” "° If, 
however, while filing a declaration under Article 96(3), a liberation move- 
ment were simultaneously to reject the very idea of respecting humanitarian 
law, such a declaration would not have the desired effect and the said 
movement’s armed forces would not acquire the privileged status. 


In his reply Judge Sofaer also decries the “hypocrisy of the regime estab- 
lished by Article 1(4),” essentially on the grounds that no liberation move- 
ments have “‘bothered to file declarations with the Swiss Government ac- 
cepting the obligations of the Protocol.’’!’ It should be recalled that such a 
declaration may be made only by a liberation movement engaged in a 
conflict with a state party to Protocol I. No state involved in a-conflict held 
to be of such a kind has hitherto ratified Protocol I; a declaration under 
Article 96(3) would therefore have no legal effect. I presume that the de- 
positary state would not even accept such a declaration for notification to 
parties to the Protocol. 


Finally, I want to make it clear that J in no way qualified the United States 
position as “‘political” and ‘“‘partisan,’’ as Judge Sofaer writes. I did warn, 
but in general terms, that victims of war might eventually suffer “if humani- 
tarian law treaties were no longer accepted as being above political and 
partisan controversy.” Humanitarian law is a delicate matter. 


HANS-PETER GASSER* 


International Conflicts, LAw & CONTEMP. PROBS., Spring 1978, at 4, 20 (“While this article 
promotes observance of the law, it does not make such observance a requirement for inclusion 
as ‘armed forces’ *’). 

8 Remember the experience of U.S. POWs during the Vietnam War! 

° Protocol I, supra note 5, Art. 96(3).. 10 Sofaer, supra note 2, at 786. 

" Id. $ 

* Legal Adviser to the Directorate, International Committee of the Red Cross. 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in International 
Law, published by the Department of State. 


NATIONAL LIBERATION MOVEMENTS 
(U.S. Digest, Ch. 2, §7) 
Palestine Liberation Organization (PLO) 


Secretary of State George P. Shultz announced at a press briefing on 
December 14, 1988, that as a result of a statement issued that day (in 
Geneva) by the Palestine Liberation Organization in regard to Israel,’ the 
United States was prepared for a substantive dialogue with PLO representa- 
tives and that he was designating the United States Ambassador to Tunisia 
(Robert H. Pelletreau, Jr.) as the “only authorized channel” for that dia- 
logue. The PLO’s statement had accepted UN Security Council Resolutions 
242 (1967) and 338 (1973), had recognized Israel’s right to exist in peace 
and security, and had renounced terrorism, the Secretary said; and it was 
clear, without the ambiguities of earlier statements that had tended to allow 
different interpretations. The Secretary’s announcement stated, in part: 


The objective of the United States remains, as always, a comprehensive 
peace in the Middle East. 


In that light, I view this development as one more step toward the 
beginning of direct negotiations between the parties which alone can 
lead to such a peace. 


Nothing here may be taken to imply an acceptance or recognition by 
the United States of an independent Palestinian state. The position of 
the U.S. is that the status of the West Bank and Gaza cannot be deter-. 
mined by unilateral acts of either side but only through a process of 
negotiations. The United States does not recognize the declaration of 
an independent Palestinian state.” 


* Office of the Legal Adviser, Department of State. 

' For the text, see Wash. Post, Dec. 15, 1988, at A40, col. 1 (final ed.), N.Y. Times, Dec. 15, 
1988, at ‘A19, col. 4 (late city final ed.). The statement had followed an address by PLO 
Chairman Yasir Arafat before the UN General Assembly at Geneva on Dec. 13, 1988, UN 
Doc. A/43/PV.78, at 2-37/40 (1989). 

? Palestine National Council, Political Communiqué and Declaration of inagpendence (Nov. 
15, 1988) (the latter declaring “the establishment of the State of Palestine in the land of 
Palestine with its capital at Jerusalem”). For the texts, see letter from the Permanent Repre- 
sentative of Jordan, Ambassador Abdullah Salah, to the United Nations Secretary-General, 
Nov. 18, 1988, transmitting as Ann. I, letter from Riyad Mansour, Deputy Permanent Ob- 
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It is also important to emphasize that the United States’ commitment 
to the security of Israel remains unflinching.” 


In a question-and-answer session following the press briefing on De- 
cember 14, Secretary Shultz pointed out that acceptance of Security Coun- 
cil Resolutions 242 and 338 and recognition of Israel’s right to exist had 
been U.S. conditions for a dialogue with the Palestine Liberation Organiza- 
tion as far back as 1975 and that the United States had subsequently in- 
sisted, as well, on a renunciation of terrorism. The meetings with PLO 
representatives were not an end in themselves, he added, and any dialogue 
with them and others would emphasize the U.S. objective of peace. Men- — 
tioning a meeting he had unsuccessfully sought with the Palestinians earlier 
in 1988, the Secretary stated that they must ‘‘obviously’’ be included in the 
process for a peaceful settlement in the Middle East, ‘‘from the beginning 
- and at the end.” In response to a further question, whether Israel should not 
now talk to the PLO, the Secretary said: i 


Israel has its own views and own policies and Israel has always made it 
clear that these conditions that are U.S. conditions are not necessarily 
theirs. So I am not in any way speaking for Israel. It’s totally for Israel to 
make its own decisions about what it wants to do, and there’s nothing to 
be inferred judgmentally about what they should do. 


I’m only saying that for the period since 1975, the U.S. has had a 
position in effect that if the PLO meets these conditions, we will have a 
substantive dialogue. And since they have met the conditions, we are 
carrying through on our policy. That’s the sum and substance of it.* 


LIMITS OF THE TERRITORIAL SEA 
(U.S. Digest, Ch. 7, §3) 


Extension by the United States 


By Proclamation No. 5928, issued December 27, 1988, President Ronald 
Reagan, acting under his constitutional authority “and in accordance with 
international law,” extended the territorial sea of the United States of 
America, the Commonwealth of Puerto Rico, Guam, American Samoa, the 
United States Virgin Islands, the Commonwealth of the Northern Mariana 
Islands, and any other territory or possession over which the United States 
exercises sovereignty, to 12 nautical miles from the baselines of the United 


server of the PLO, to the Secretary-General, Nov. 16, 1988 (enclosing the Political Commun- 
iqué and Declaration of Independence as Anns. II and III, respectively). See further Dept. of 
State news briefing, DPC No. 208, Nov. 15, 1988, at 1-5. 

3 Dept. of State Press Release, No. 257, Dec. 14, 1988, reprinted in DEPT. ST. BULL., No. 
2143, February 1989, at 51. 

‘Id. For a statement by President Reagan, Dec. 14, 1988, on the opening of diplomatic talks 
with the PLO, and informal exchanges with reporters on the subject, Dec. 15, 1988, see 24 
WEEKLY Comp. Pres. Doc. 1625 (Dec. 19, 1988). 
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States determined “‘in accordance with international law.” | With a further 
reference to international law, “as reflected in the applicable provisions of 
the 1982 United Nations Convention on the Law of the Sea,” the procla- 
mation states that ‘‘within the territorial sea of the United States, che ships 
of all countries enjoy the right of innocent passage and the ships and aircraft 
of all countries enjoy the right of transit passage through international 
straits.” A final, ‘‘savings’’ paragraph provides that nothing in the procla- 
mation ‘‘(a) extends or otherwise alters existing Federal or State law or any 
jurisdiction, rights, legal interests, or obligations derived therefrom; or (b) 
impairs the determination, in accordance with international law, of any 
maritime boundary of the United States with a foreign jurisdiction.” ? 

The preambular paragraphs of Proclamation No. 5918 explain the action 
taken as follows: 


International law recognizes that coastal nations may exercise sover- 
eignty and jurisdiction over their territorial seas. 


The territorial sea of the United States is a maritime zone extending 
beyond the land territory and internal waters of the United States over 
which the United States exercises sovereignty and jurisdiction, a sover- 
eignty and jurisdiction that extend to the airspace over the territorial 
sea, as well as to its bed and subsoil. 


Extension of the territorial sea by the United States to the limits 
permitted by international law will advance the national security and 
other significant interests of the United States.* 


The United States did not sign the UN Convention on the Law of the Sea, 
adopted by the Third UN Conference on the Law of the Sea on April 30, 
1982, because its provisions on deep seabed mining did not satisfy objectives 
in this regard sought by the United States.* 

Subsequently, on March 10, 1983, the President announced a statement 
of U.S. oceans policy, as part of which he proclaimed a 200-nautical-mile 
exclusive economic zone for the United States. In his statement the Presi- 
dent declared that the 1982 UN Convention contained provisions other 
than those on deep seabed mining, in regard to traditional uses of the 
oceans, that generally confirmed existing maritime law and practice and 
“fairly” balanced the interests of all states. With respect to such traditional 
uses as navigation and overflight, the President said, the United States 
would recognize the rights of other states in the waters off their coasts, ‘‘as 
reflected in the [1982] convention, so long as the rights and freedoms of the 
United States and others under international law are recognized by such ` 
coastal states.” * 


1 On Oct. 6, 1988, the House of Representatives had passed H.R. 5069, which, among other 
things, would have extended (for international purposes), “upon issuance of a proclamation,” 
the U.S. territorial sea from 3 to 12 nautical miles and the U.S. contiguous zone from 12 to 24 
miles. 134 Conc. Rec. H9876 (daily ed. Oct. 7, 1988). 

254 Fed. Reg. 777 (1989), 24 WEEKLY Comp. Pres.. Doc. 1661 (Jan. 2, 1989). 

3 Id. 

4 See President Reagan’s announcement of July 9, 1982, 1982 Pus. PAPERS 911. 

5 1983 id. at 378. 
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Neither of the two previous UN Conferences on the Law of the Sea had 
reached agreement on the breadth of the territorial sea; which according to 
customary international law remained at 3 nautical miles, or one marine 
league, the maximum range of an 18th-century cannon shot. Actual state 
practice had already begun, nevertheless, to diverge from the 3-mile limit. 
The 1958 conference did achieve agreement on the breadth of the contigu- 
ous zone, the high seas zone outside or beyond a coastal state’s territorial 
sea. The Convention on the Territorial Sea and the Contiguous Zone pro- 
vides that the contiguous zone “may not extend beyond twelve miles from 
the baseline from which the breadth of the territorial sea is measured.” ê 

Under Article 3 of the 1982 Convention, ‘“‘Breadth of the Territorial 
Sea,” every state has the right to establish the breadth of its territorial sea up 
to a limit not exceeding 12 nautical miles, measured from baselines deter- 
mined in accordance with the Convention. Article 5, “Normal Baselines,” 
states that, except where otherwise provided in the Convention, the normal 
baseline for measuring the breadth of the territorial sea is the low-water line 
along the coast, as marked on large-scale charts officially recognized by the 
coastal state.” Under Article 33 of the 1982 Convention, ‘Contiguous 
Zone,” the coastal state may exercise in its contiguous zone the control 
necessary to prevent and punish infringement of its customs, fiscal, immi- 
gration, or sanitary laws or regulations within its territory or territorial sea. 
Under the same article, the coastal state may now extend its contiguous zone 
up to 24 nautical miles from the baselines from which the breadth of its 
territorial sea is measured.’ 

An informal survey of state practice by the Department of State late in 
1988 indicated that 104 states claimed a territorial sea breadth of 12 miles, 
and only 12, including the United States at that time, retained a 3-mile 
territorial sea. Six claimed a territorial sea breadth of more than 3 but less 
than 12 miles, and 22 claimed territorial sea limits ranging from 15 to 200 
miles. At that time, also, 40 nations claimed contiguous zones beyond their 
territorial seas, 37 of which were beyond 12 nautical miles. Only 2 of the 37. 
states claimed contiguous zones exceeding 24 nautical miles. 

On December 27, 1988, the Federal Aviation Administration, Depart- 
ment of Transportation, issued a final rule extending controlled airspace 
and the applicability of certain air traffic rules to coincide with the extension 
of the limits of the United States territorial sea from 3 to 12 nautical miles.® 


6 Apr. 29, 1958, 15 UST 1606, TIAS No. 5639, 516 UNTS 205, Art. 24(2). 

7 See also 4 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW 137 (1965) (stating as the 
general rule, “that baselines follow the low-tide line along the coastline except where there are 
inland waters”). 

§ For the official text of the 1982 Convention, opened for signature Dec. 10, 1982, see UNITED 
NATIONS, OFFICIAL TEXT OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 
WITH ANNEXES AND INDEX, UN Sales No. E.83.V.5 (1983). 

® See 54 Fed. Reg. 263 (1989). Under the Chicago Convention, for its purposes, “the, terri- 
tory of a State shall be deemed to be the land areas and territorial waters adjacent thereto 
under the sovereignty, suzerainty, protection or mandate of such State.” Convention on Inter- 
national Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, TIAS No. 1591, 15 UNTS 295, Art. 2. 
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PEACEFUL SETTLEMENT OF DISPUTES 
(U.S. Digest, Ch. 13, §1) 


United States-Chile: Invocation of Disputes Treaty 


By a diplomatic note from the Department of State to the Embassy of Chile 
at Washington dated January 10, 1989, the United States invoked the 1914 
(“Bryan”) Treaty between the two nations for the pacific settlement of dis- 
putes,’ to resolve differences between them related to the deaths of Orlando 
Letelier and Ronni Moffitt in Washington, D.C., on September 21, 1976. 

Having exhausted other diplomatic means to obtain the cooperation of 
the Government of Chile in the case, the United States invoked the Treaty 
to request that an international commission, constituted in accordance 
therewith, investigate and report upon the deaths in question, including the 
involyement in those deaths of Chilean government officials, as well as upon 
subsequent investigations into the matter by that Government. The com- 
mission would consist of one U.S. citizen, one noncitizen appointed by the 
United States, one Chilean citizen, one noncitizen appointed by Chile, anda 
fifth, or neutral, member chosen by agreement between the two Govern- 
ments to serve as president. (If the parties are unable to agree on the fifth 
member, that member will be appointed by the President of the Swiss 
Confederation.)? 

The United States had sought since September 20, 1978, the extradition 
of three officials of the Chilean Directorate of National Intelligence 
(DINA), Juan Manuel Contreras Sepúlveda, Pedro Espinoza Bravo, and 
Armando Fernandez Larios, against whom a U.S. grand jury in the District 
of Columbia had returned indictments for conspiracy to kill Letelier.’ 

On or about January 31, 1987, Fernandez Larios returned to the United 
States to face charges and, as part of his cooperation in the matter, provided 
detailed information concerning the Chilean Government’s inquiry into the 
Letelier/Moffitt murders. 

Subsequently, as a result of information from Fernandez Larios as well as 
information otherwise developed through its long-running investigation of 
the case, the United States filed several applications in the same proceeding 
for the court to request international judicial assistance from the Republic 
of Chile in specific regard to Contreras Sepúlveda and Espinoza Bravo. On 
December 28, 1988, the American Embassy at Santiago forwarded to the 
Chilean Ministry of Foreign Affairs letters rogatory issued by the United 
States District Court for the District of Columbia for judicial assistance in 
obtaining replies from seven current and former Chilean officials to a num- 
ber of questions regarding all the defendants.* 

In the meantime, the United States Government had formally espoused 
the claims of the survivors and personal representatives of the decedents 
against the Government of Chile. 


! Treaty for the Settlement of Disputes. That May Occur Between the United States of 
America and Chile, July 24, 1914, 39 Stat. 1645, TS No. 621. 

2? Dept. of State daily press briefing, DPC No. 14, Jan. 14, 1989, at 9-11. 

3 See United States v. Contreras Sepúlveda, No. 78-00367 (D.D.C. filed Aug. 1, 1978). 

* For subsequent developments in Chile, see N.Y. Times, Jan. 26, 1989, at Al, col. 1 (late 
city final ed.). 
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PETER D. TROOBOFF* 


International Court of Justice—jurisdiction and admissibility—Pact of Bogota 


BORDER AND TRANSBORDER ARMED ACTIONS (NICARAGUA v. HON- 
DURAS), JURISDICTION AND ADMISSIBILITY. 1988 ICJ Rep. 69, 28 ILM 
335 (1989). 

International Court of Justice, December 20, 1988. 


On July 28, 1986, the Republic of Nicaragua filed an application institut- 
ing proceedings against the Republic of Honduras in the International 
Court of Justice. Nicaragua alleged that Honduras had allowed armed 
bands, known as contras, to operate from its territory to the detriment of 
Nicaraguan sovereignty, that Honduran military forces had directly partici- 
pated in attacks on Nicaragua and that the Government of Honduras had 
given material aid and logistical support to the rebels. Nicaragua requested 
that the Court declare the acts and omissions of Honduras to be violations of 
international law and order it to desist from all such activities and to make 
reparations to Nicaragua. Honduras objected to the jurisdiction of the 
Court and to the admissibility of the Application. The parties subsequently 
agreed that the Court should first decide these questions before proceeding 
to the merits. Relying on the Pact of Bogota for its jurisdictional rationale, 
the Court unanimously held: that it had jurisdiction and that the Application 
could be entertained. 

Nicaragua pleaded two separate grounds for jurisdiction. The first was 
compulsory jurisdiction by virtue of the optional clause declarations of both 
countries.’ The second was the grant of jurisdiction made under the 1948 
Pact of Bogota,” a treaty forming an essential part of the inter-American 
system of dispute resolution. The Court declined to consider optional clause 
jurisdiction, and instead based its ruling on Article 31 of the Pact, which 
declared that the parties “recognize, in relation to any other American 
state, the jurisdiction of the Court as compulsory ipso facto. . . in all dis- 
putes of a juridical nature that arise among them.” 

The first objection raised by Honduras was that Article 31 of the Pact had 
no independent force: it was merely an invitation to the parties to that 


* Pamela S. Passman of the District of Columbia and Virginia Bars assisted the Editor in the 
preparation of the summaries in this issue. 

11988 ICJ Rer. 69, 78-82, paras. 21—25. For the text of the Honduran declaration, see 
1959-1960 ICJ Y.B. 241. This was modified, with the intent of frustrating jurisdiction over 
the subject matter of this case, by a later declaration. See 1985-1986 id. at 71. Nicaragua relied 
on its 1929 adherence to the jurisdiction of the Permanent Court of International Justice, a 
declaration that was previously found valid in Military and Paramilitary Activities in and 
against Nicaragua (Nicar. v. U.S.), Jurisdiction and Admissibility, 1984 ICJ Rep. 392, 441 
(Judgment of Nov. 20). 

? American Treaty on Pacific Settlement, Apr. 30, 1948, 30 UNTS 55. The United States 
signed, but did not ratify, this Treaty. 
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instrument to deposit unilateral declarations of acceptance of the Court’s 
compulsory jurisdiction. Under that theory, the grant of jurisdiction in the 
Pact of Bogota would extend only so far as Honduras had permitted it in its 
own declaration, which it had modified in 1986 to exclude precisely the sort 
of application Nicaragua filed.? The Court rejected this contention, holding 
that Article 31 need not have been supplemented by a unilateral declaration 
and that the 1986 modification by Honduras could not have had any effect 
on its obligations under the Pact. If Honduras had wished to alter those 
obligations, it should have made either a contemporary reservation or a 
later renunciation. Honduras did neither and so could not now challenge 
jurisdiction on that ground.* 

The second objection to jurisdiction rested on Article 32 of the Bogota 
Pact, which, Honduras argued, allowed recourse to the Court only after a 
conciliation procedure was employed. The Court agreed that the Pact itself 
circumscribed the conditions under which a dispute could be referred to it® 
but found that the failure of conciliation was not one of those conditions. 
The interpretation set forth by Honduras would empty Article 31 of all 
content, “contrary to both the object and the purpose of the Pact.’ 

Having decided that its jurisdiction was properly founded on the Pact of 
Bogota, the Court then considered four objections raised by Honduras that 
the Application was nonetheless inadmissible. The first was that Nicaragua’s 
Application was a “‘politically-inspired, artificial request which the Court 
should not entertain consistently with its judicial character.”” The Court 
replied that the mere presence of “political aspects” did not make a case 
inadmissible, provided that the submitted dispute was ‘‘legal,”’ that is, “‘capa- 
ble of being settled by the application of principles and rules of international 
law.”® As for the Application’s being “artificial,” a reference to the serial 
character of the cases brought by Nicaragua against the United States, 
Honduras and Costa Rica, the Court reassured Honduras that no facts 
established in the Military and Paramilitary Activities case would serve as res 
judicata in the instant matter.® The second objection to admissibility, that 
the Application was vague and its allegations insufficiently particularized, 
was rejected out of hand. 

The third and fourth objections were far more potent because they were 
based on language contained in the Pact of Bogota itself. Article 2 of the 
Pact notably allows recourse to dispute resolution procedures only when a 
matter ‘“‘cannot be settled by direct negotiations through the usual diplo- 
matic channels.” The Court agreed that ‘the exhaustion of direct negotia- 
tions was a condition precedent for a matter to be referred to it. Neverthe- 


3 1988 ICJ Rer. at 82-83, paras. 29-31; see supra note 1. 

‘The United States made a contemporary reservation when it signed the Pact, and El 
Salvador renounced the Pact in 1973. Id. at 84, 86-88, paras. 32, 34, 38—40. 

5 The Judgment discussed those provisions of the Pact which negated the Court’s jurisdiction 
over matters within the domestic jurisdiction of the parties, or over matters already settled by 
negotiation, arbitration or treaty. Id. at 84-85, para. 35 (citing Arts. 5 and 6 of the Pact, supra 
note 2). 

ê Id. at 89, para. 46. 7 Id. at 91, para. 51. 

8 Id., para. 52. ° Id. at 91-92, para. 54. 
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less, it was unclear whether one or both states involved had to agree that 
further talks were fruitless before an application could proceed. The Court 
avoided a difficult choice among the four equally authentic texts of the Pact 
and, instead, assumed that it was necessary for both Nicaragua and Hon- 
duras to have held the opinion that further direct talks were futile. The 
Court decided to examine the intentions of the parties to continue negotia- 
tions as of the date the Application was filed, July 28, 1986. After examining 
in much detail the course of the negotiations known as the Contadora 
process, the Court concluded that they were a mediation undertaken with 
the good offices of the Contadora group (Colombia, Mexico, Panama and 
Venezuela), and were not direct talks at all. Both Nicaragua and Honduras 
had therefore manifested the opinion that direct negotiations, as defined in 
Article 2 of the Pact of Bogota, were useless.'® 

The final objection hinged on Article 4 of the Bogota Pact, which re- 
quired that any “pacific procedure,” once initiated, be completed before 
another was begun. Honduras claimed that the Contadora process qualified 
.as just such a procedure; because that process had not been concluded when 
Nicaragua’s Application was filed, Honduras argued, the case should be 
barred. The Court merely identified the legal premise for this objection, 
and then, as it had for the “direct negotiations” point under Article 2. 
rejected the factual basis: the Court concluded that the Contadora process 
had been definitively terminated by July 1986.'! Although Nicaragua had 
conceded (for political reasons) that the later peace initiative of Oscar Arias. 
the Costa Rican President, was a continuation of the Contadora process, 
the Court found otherwise. Nicaragua was thus free to initiate the IC] pro- 
ceeding. 

The separate opinions filed by Judges Oda and Schwebel did not dispute 
the holdings that the Court had jurisdiction over the case and that the 
Application was admissible. Judge Oda did, however, express doubts about 
the intent of the parties to the Bogota Pact to confer compulsory jurisdiction 
on the Court under Article 31. After distinguishing the judicial settlement 
clauses in the 1949 Revised General Act for the Pacific Settlement of Inter- 
national Disputes’? and the 1957 European Convention for the Peaceful 
Settlement of Disputes,'® Judge Oda surmised that the Bogotá Pact was 
perhaps intended as an invitation to its signatories to adopt the compulsory 
jurisdiction of the Court, and not as an independent basis for that jurisdic- 
tion.'* Judge Schwebel, in his separate opinion, wrote that the Court should 
have more vigorously denied any possibility that the earlier factual findings 
in the Military and Paramilitary Activities case would have res judicata effect in 
the matter between Nicaragua and Honduras.’® Judge Lachs appended a 


10 Id. at 94-99, paras. 62-76. 

i1 Fd, at 99-105, paras. 77-93. The Court also held that “elementary considerations of good 
faith” could not prevent Nicaragua from proceeding with the case. See id. at 105, para. 94. 

1? Apr. 28, 1949, 71 UNTS 101, Art. 17. 

!3 Apr. 29, 1957, 320 UNTS 243, Art. 1. 

14 Separate Opinion of Judge Oda, 1988 ICJ Rep. at 109, 124-25, para. 15. 

15 Separate Opinion of Judge Schwebel, 1988 ICJ Rep. at 126, 130-32 [hereinafter 
Schwebel opinion]. 
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declaration to the opinion; Judge Shahabuddeen wrote a lengthy separate 
opinion amplifying, but not seriously disputing, the conclusions reached in 
the Court’s Judgment. 


* ke FF 


r 

Although quite defensible in its legal reasoning, this Judgment should 
generate much surprise, disappointment and confusion. The surprise, of 
course, is the Court’s bypassing of the issue of compulsory jurisdiction and 
embracing the Pact of Bogota as the sole ground for decision on the juris- 
dictional issue. Nowhere is this adequately explained. The Court offered the 
weak observation that because “‘in relations between the States parties to the 
Pact of Bogotá, that Pact is governing,” it had looked first to that instru- 
ment.! Only Judge Schwebel addressed what the Court avoided: it could 
not have found compulsory jurisdiction.'” That leaves publicists in a quan- 
dary because the Court had no misgivings in invoking the optional clause 
against the United States in the Military and Paramilitary Activities case.'® 
Why not now? Many assumed that Nicaragua had a stronger argument for 
compulsory jurisdiction against Honduras than it had against the United 
States. In taking what appears to be the course of least resistance, the Court 
failed to present what might have been an important addition to its jurispru- 
dence on compulsory jurisdiction. 

Those expecting some refined pronouncements on the admissibility of 
applications to the ICJ will also be disappointed. The Court seemed to reject 
altogether a “political question” doctrine for international disputes. It is 
enough that the dispute before it is a “legal dispute” and “‘that the Court has 
jurisdiction to deal with it, and that that jurisdiction is not fettered by any 
circumstance rendering the application inadmissible.”'? Nowhere does the 
Court consider whether a matter presenting a significant ‘“‘political ques- 
tion” might, in some circumstances, lose its legal character, or become 
incapable of, or unsuitable for, resolution by adjudication despite the rele- 
vance of legal principles to the underlying dispute. Although this may not 
have been the case to consider that question, the Court will find little future 
guidance in its elliptical treatment of this point. 

Finally, in holding Article 31 of the Bogota Pact to be an jmdenendenit 
source of jurisdiction, this Judgment might cause much confusion. If Judge 
Oda’s surmise that this was not the original intention of the article was 
correct, or if many American states decide not to be bound to such an 
obligation, a wholesale renunciation of the Pact may result. The Court’s 
decision may already have adversely influenced the round of negotiations 
under way in Central America.”° That is because the Court engaged in a bit 


18 1988 IC] Rer. at 82, para. 27. a 


17 Schwebel opinion, supra note 15, at 126 (‘‘Believing as I do that jurisdiction in this case can 
only be founded on the Pact of Bogota. . .”). 
18 1984 ICJ Rep. at 415-21. 19 1988 ICJ Rep. at 91, para. 52. 


20 See, e.g., Central American Summit Talks Imperiled, Int'l Herald Tribune, Dec. 24-25, 1988, 
at 5, col. 3 (quoting the Honduran Foreign Minister as saying, “This ruling affects and inter- 
feres with the political process launched by the five Central American presidents because it 
establishes a judicial precedent totally incompatible with peace negotiations”). 
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of self-fulfilling prophecy. By eulogizing the Contadora process, and dis- 
counting the subsequent Arias peace plan, the Court has not necessarily 
contributed to the difficult task of reaching a truly negotiated settlement in 
the region. Nicaragua and Honduras may now have to be satisfied, it seems, 
with a judicial resolution of their dispute. Until a decision on the merits is 
rendered, we can only speculate whether such a ruling is more likely than a 
negotiated settlement to satisfy both parties. 


DAVID J. BEDERMAN* . 
Legal Assistant, Iran—United States Claims Tribunal 


EEC competition law—applicability to concerted practices of non-EC companies and 
trade associations affecting prices within the Community—territoriality and 
noninterference—consultation under EEC | Finnish Free Trade Agreement 


A. AHLSTRÖM OSAKEYHTIÖ v. COMMISSION OF THE EUROPEAN COMMUNI- 
TIES. Joined Cases 89, 104, 114, 116, 117 and 125-129/85, 4 Com- 
mon Mkt. Rep. (CCH) 114,491. 

Court of Justice of the European Communities, September 27, 1988. 


Canadian, Finnish and United States producers of wood pulp and two 
trade associations of such producers, one Finnish and one American, ap- 
plied to the Court of Justice of the European Communities for annulment of 
a 1984 decision’ of the Commission of the European Communities. Under 
the 1984 decision, the Commission found the applicants to have infringed 
Article 85 of the EEC Treaty” by engaging in concerted actions relating to 
the prices of wood pulp exports into the European Community (EC). The 
applicants, whose registered offices were all outside the Community, were 
ordered to terminate the pricing practices and to refrain in the future from 
measures having the same object or effect. The Commission fined all but 
two of the applicants for their past conduct. In this preliminary judgment, 
the Court held: (1) that the territorial scope of Article 85 of the EEC Treaty 
applies to the pricing practices of the applicants; (2) that by applying Article 
85 to such practices, the EC had not infringed the public international law 
principles of territoriality and noninterference; (3) that the Commission’s 
decision is vacated insofar as it concerns the pricing actions of KEA, an 
association of U.S. wood pulp producers registered as an export cartel 
under the Webb-Pomerene Act;* and (4) that the competition rules in the 
Free Trade Agreement between Finland and the Community” do not pre- 
clude the application of the EEC Treaty. 


* The views expressed here are solely the writer’s. 

1 Commission Decision of Dec. 19, 1984, 85/202/EEC (Wood Pulp), 27 O.J. Eur. COMM. 
(No. L 85) 1 (1984), [1982-1985 New Developments Binder] Common Mkt. Rep. (CCH) 
710,654 (1985) [hereinafter CCH]. 

? Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 UNTS 11 
[hereinafter EEC Treaty]. f l 

3 The Pulp, Paper and Paperboard Export Association of the United States, formerly named 
Kraft Export Association of the United States (KEA). 

415 U.S.C. §§61-66 (1982). 

5 Agreement between the European Economic Community and the Republic of Finland, 
Oct. 5, 1973, 16 O.J. Eur. Comm. (No. L 328) 2 (1973). 
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The Court began by finding the conduct in question within the territorial 
scope of Article 85 of the EEC Treaty. Specifically, the Court held that 
under Article 85, “competition within the Common Market” is restricted 
when producers ‘‘concert on the prices to be charged to their customers in 
the Community and put that concertation into effect by selling at prices 
which are actually co-ordinated.” Addressing the contention that such an 
interpretation of Article 85 would be contrary to public international law, 
the Court elaborated that conduct under Article 85 comprises “two ele- 
ments, the formation of the agreement, decision or concerted practice and 
the implementation thereof.’”” Since the parties are free to choose the place 
of the agreement, decision or formation of the concerted practice, the 
Court found the decisive factor for its international law analysis to be “the 
place where it [the conduct] is implemented.’’® In that respect, the Court 
considered it to be “immaterial” whether or not the applicants had recourse 
to subsidiaries, agents or branches to carry out the implementation of their 
pricing agreement as long as it took place within the Community. 

Having so characterized the parties’ action, the Court held that the con- 
duct in question was “covered by the territoriality principle as universally 
recognized in public international law.’® In adopting this analysis, the Court 
followed the reasoning advanced by the United Kingdom,’® an intervenor 
in the case. The Court did not take up the suggestion of the Advocate 
General’?! of basing the Community’s jurisdiction on the substantial, direct 
and foreseeable effects resulting from the cartel agreements concluded 
outside the Community. The United Kingdom had urged that the Court 
avoid adopting the controversial “effects doctrine” as a basis for EC jurisdic- 
tion in this case. 

As a separate issue of international law, the Court then discussed whether 
the Commission, by applying Article 85 to KEA members, had infringed the 
principle of noninterference. The U.S. companies had argued that the 
Community had failed to exercise its jurisdiction with the moderation owed 
to the laws of the United States, the home state of the applicants. The Court 
saw “no need to enquire into the existence in international law of such a 
rule” because there was no “contradiction between the conduct required by 
the United States and that required by the Community.”!? The Webb- 
Pomerene Act, the Court continued, ‘‘merely exempts the conclusion of 
export cartels from the application of United States anti-trust laws but does 
not require such cartels to be concluded.”’* Further, the United States 
authorities had not raised any objections to the EC proceedings when they 


6 Joined Cases 89, 104, 114, 116, 117 and 125-129/85, slip op. at 13-14, para. 13, CCH 
114,491, at 18,612. 

7 Slip op. at 14, para. 16, CCH at 18,612. 

s Slip op. at 15, para. 16, CCH at 18,612. 

3 Slip op. at 15, para. 18, CCH at 18,612. 

10 Report for the Hearing in Joined Cases 89, 104, 114, 116, 117 and 125 to 129/85, at 
30-32, 39 [hereinafter Report], CCH at 18,605. 

i Opinion of Mr. Advocate General Darmon in Joined Cases 89, 104, 114, 116, 117 and 
125 to 129/85, at 26 eż seq. [hereinafter Darmon Opinion], CCH at 18,614, 18,623. 

1? Slip op. at 16, para. 20, CCH at 18,612. 3 Id., CCH at 18,612. 
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were consulted pursuant to the OECD Council Recommendation of Oc- 
tober 25, 1979." 

The Court also could not find a ‘‘disregard of international comity,” 
some applicants had suggested. The Court reasoned that this argument 
amounted “‘to calling in question the Community’s jurisdiction to apply its 
competition rules to conduct such as that found to exist in this case,” an 
argument, it explained, that it had “already . . . rejected.’’! 

Leaving open whether it was a point of jurisdiction or substance, the . 
Court found that KEA itself had not engaged in the “manufacture, selling 
or distribution” of wood pulp but only served as a clearinghouse for. its 
members for information on their export markets. KEA therefore had not 
played a role separate from that of its members in the implementation of the 
agreements. For this reason, the Court held void the Commission’s decision 
. with respect to KEA. 

Finally, the Court considered whether Articles 23 and 27 of the EEC/ 
Finnish Free Trade Agreement’? precluded the application of Article 85 
with respect to trade between Finland and the Community, as the Finnish 
applicants contended. In the Court’s view, Articles 23 and 27 presuppose 
that the contracting parties have competition rules enabling them to take 
action against pricing practices incompatible with the Free Trade Agree-. 
ment. Regarding the Community, those rules are Articles 85 and 86 of the 
EEC Treaty. The Court found that the Finnish applicants could not have 
expected that the Commission, before initiating proceedings, would consult 
with the Joint Committee established under Article 27 of the Free Trade 
Agreement. Such consultations were not required since more than trade 
with Finland was affected; the Finnish applicants were involved in pricing 
practices that were part of “a very much larger concertation with United 
States, Canadian and Swedish undertakings which restricted competition 
within the Community.” 1” 


* k k*k * 


The Court again resisted suggestions by an Advocate General that it hold 
the effects principle to be a basis of jurisdiction, confirming its approach of 
some 16 years earlier in the Dyestuffs cases.'® In those cases, various dyestuff 
producers, some of them domiciled outside the Community, were found to 
have engaged in pricing practices outside the Community that were never- 
theless applicable to transactions within the Community. The then Advo- 
cate General urged the application of EC anticompetition rules on the basis 


14 OECD Council Recommendation concerning Co-operation between Member Countries 
on-Restrictive Business Practices affecting International Trade, Oct. 25, 1979, 19 ACTS OF 
THE ORGANIZATION 377, 

15 Slip op. at 16, para. 22, CCH at 18,612. 

16 See supra note 5. 

17 Slip op. at 19, para. 32, CCH at 18,613. 

18 Case 48/69, Imperial Chem. Indus., Ltd. v. Commission, 1972 ECR 619, 661-63; Case 
52/69, J. R. Geigy AG v. Commission, 1972 ECR 787, 834-37; Case 53/69, Sandoz AG v. 
Commission, 1972 ECR 845. 
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of substantial, direct and foreseeable effects within the Community.’® In- 
stead, the Court held that the non-EC companies had actually acted within 
the Community, under a theory of economic unity between the non-EC 
parent companies and their respective EC subsidiaries that had complied 
with the pricing arrangements made. 

As for the Wood Pulp ruling, the Court may be applauded for having 
dropped the highly controversial concept of economic unity. It will also be 
praised in some quarters for once more having avoided confirmation of the 
effects doctrine. The price, however, was to extend, if not overextend, the 
meaning of conduct for purposes of the principle of territoriality. Article 85 
clearly prohibits the conclusion of agreements or concerted conduct if those 
practices “may affect trade between Member States” and “have as their 
object or effect the prevention . . . of competition within the common 
market.” The substantive law of Article 85 and the principle of territoriality 
under international law were strained by making acts of implementation 
part of the prohibited practice. In fact, the criteria of substantial, direct and 
foreseeable effects might provide both for greater clarity and for narrower 
limits to the jurisdiction of states.?° 

The Court pointed out that the requirements of the rule of noninterfer- 
ence, if such a rule exists,2! were not present in this case. A rule that 
restrains the exercise of jurisdiction by balancing state interests, as the 
applicants had explained the rule,”* seems indispensable in an international 
order where formal connecting factors cannot prevent international con- 
flicts of jurisdiction from occurring.”° In this case, however, the Court was 
right to have denied the applicability of the balancing rule of noninterfer- 
ence. The United States as the home state apparently tolerated the EC 
proceedings since the pricing practices affected the market within the Com- 
munity to a much greater extent than the home market. 

The Court did not take a clear position on whether comity should operate 
as a principle limiting the exercise of jurisdiction, as the British Government 
had urged it to do as a matter of international law. In the British Govern- 
ment’s view, the Commission had not failed to give comity considerations 
adequate weight.2* However, on the basis of some dated authority, the 
Advocate General had given short shrift to the “concept of international 
comity.’”’®® Having denied a violation of the principle of noninterference, 
the Court found it unnecessary to enter into a discussion of comity. 


19 Opinion of Mr. Advocate General Mayras in Cases 48, 49 and 50-57/69, May 2, 1972, . 
1972 ECR 665, 692-97. 

20 On the merits of the effects doctrine, see Darmon Opinion, supra note 11, at 26, CCH at 
18,614. 

2! For a discussion of the rule of noninterference in antitrust law, see Meessen, Antitrust 
Jurisdiction Under Customary International Law, 78 AJIL 783, 803-10 (1984). 

2 Report, supra note 10, at 32, CCH at 18,605-07. 

‘28 Cf, the requirement of reasonable exercise of jurisdiction in §403(1) and (2) and the 
balancing rule in §403(3) of the Restatement (Third) of Foreign Relations Law of the United States 
11987). For an analysis, see Meessen, Conflicts of Jurisdiction Under the New Restatement, LAW & 
CONTEMP. PROBS.; Summer 1987, at 47. 

24 Report, supra note 10, at 40, CCH at 18,607—08. 

25 Darmon Opinion, supra note 11, at 33, CCH at 18,624, 
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It is significant that the Court in a preliminary ruling on jurisdiction 
vacated the Commission’s decision with respect to KEA. This demonstrates 
that the concept of conduct performed through the acts of others, such as 
subsidiaries and agents, has its limits. The Court might in the future have to 
explain where those limits lie. Under an analysis based on the effects doc- 
trine, it would have been simple in principle to state that because the pricing 
arrangement within the Community was not a “direct” effect resulting from 
KEA’s conduct, the Community had no jurisdiction to apply its competition 
law to that conduct. 

` Finally, the Court’s decision concerning the Free Trade Agreement 
leaves an unanswered question. Why should consultations between the 
Commission and the Joint Committee created under the Free Trade 
Agreement not have to take place when, in addition to Finnish companies, 
companies headquartered elsewhere are involved? It might have been more 
convincing if the Court had reasoned that the Finnish Government must 
have eventually learned of the proceedings and could have made its views 
known to the Commission. It would not have been practical to vacate the 
decision at this stage and to require the Commission to consult with the 
Finnish Government when it was foreseeable that, after those consultations, 
the same decision would be taken again. 


ADELHEID PUTTLER* 
Bavarian Ministry of Economics, 
Federal Republic of Germany 


Human rights—compliance of Honduras with American Convention—exhaustion 
of domestic legal remedies—proof of disappearances—proof of governmental 
liability 


VELÁSQUEZ RODRÍGUEZ CASE. Series C, No. 4, 28 ILM 291 (1989). 
Inter-American Court of Human Rights, July 29, 1988. 


The Inter-American Commission on Human Rights (Commission)* 
brought this action in 1986 against the Government of Honduras in the 
Inter-American Court of Human Rights.? The Commission alleged that 


* The views expressed here are those of the author and do not necessarily represent the. 
position of the Bavarian Ministry of Economics, Federal Republic of Germany. 

! The organization, functions, competence and procedures of the Inter-American Commis- 
sion on Human Rights are detailed in Articles 34-51 of the American Convention on Human 
Rights, opened for signature Nov. 22, 1969, reprinted in ORGANIZATION OF AMERICAN STATES, 
Basic DOCUMENTS PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM 
{hereinafter OAS HANDBOOK] 25, OEA/Ser.L/V/II.71, doc. 6, rev.1 (1988), and 9 ILM 673 
(1970) [hereinafter Convention]. 

? The Court sits in Costa Rica and is composed of seven nationals of the member states of the 
Organization of American States, elected in an individual capacity. Convention, Art. 52(1). Its 
adjudicatory jurisdiction consists of cases submitted by the Commission or by a state party 
concerning ‘‘the interpretation and application of the provisions of this Convention.” Id., Arts. 
61 and 62(3). Its organization, jurisdiction and procedures are detailed in id., Arts. 52-69. For 
a discussion of the Court and its jurisdiction, see Buergenthal, The Inter-American Court of 
Human Rights, 76 AJIL 231 (1982). 
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Honduras had violated Articles 4, 5 and 7 of the American Convention on 
Human Rights (Convention)® with respect to the 1981 detention and subse- ` 
quent disappearance of a Honduran student, Angel Manfredo Velasquez 
Rodriguez. The Court ruled for the Commission and unanimously held: (1) 
that domestic Honduran legal remedies were ineffective and did nat bar the 
Court’s jurisdiction; (2) that a systematic pattern of disappearances was 
carried out or tolerated by Honduran government officials from 
1981 to 1984; (3) that Honduras had violated the victim’s rights as part of 
that practice; and (4) that Honduras must therefore compensate the family 
of the victim and that any agreement on the form and amount of compen- 
sation must be approved by the Court. The Court further held, by six to one, 
that it would decide the form and amount of compensation if Honduras and 
the Commission were unable to negotiate an agreement within 6 months. 
Judge Piza filed a dissenting opinion. 

On October 7, 1981, shortly after Velasquez disappeared, his family filed 
a petition with the Commission against the Government of Honduras.* 
When the Government failed to respond to the Commission’s requests for 
information, the Commission on October 4, 1983, found the allegations in 
the petition to be true and advised the Government that it had ‘violated the 
American Convention.® On May 30, 1984, after the Government offered to 
cooperate, the Commission agreed to reconsider this decision. However, on 
April 18, 1986, the Commission referred the case to the Court, finding that 
the Government had submitted insufficient evidence to warrant reconsid- 
eration of the Commission’s earlier. decision. 

The Court’s jurisdiction was based upon ratification by Honduras of the 
Convention on September 8, 1977, and its acceptance of the Court’s con- 
tentious jurisdiction on November 9, 1981, pursuant to Article 62(2) of the 
Convention. The Commission was authorized to bring the case before the 


3 Article 4 of the Convention provides in part: “1. Every person has the right to have his life 
respected. . . . No one shall be arbitrarily deprived of his life.” 
Article 5 of the Convention provides in part: 


1. Every person has the right to have his physical, mental, and moral integrity re- 
spected. 


2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment 
or treatment. All persons deprived of their liberty shall be treated with respect for the 
inherent dignity of the human person. 


Article 7 of the Convention provides in part: “1. Every person has the right to personal 
liberty and security.. . . 3. No one shall be subject to arbitrary arrest or imprisonment.” 

4 The petition stated in part that Velásquez had been violently arrested without a warrant on 
Sept. 12, 1981, “accused of alleged political crimes and subjected to harsh interrogation and 
żruel torture.” Judgment of July 29, 1988, reprinted in INTER-AMERICAN COURT OF HUMAN 
RIGHTS, ANNUAL REPORT, OAS/Ser.L/V/IIL19, doc. 13, at 35, para. 3 (1988) [hereinafter 
Judgment}. 

5 Comm'n Res. 30/83, Case 7920 (Honduras), OEA/Ser.L/V/II.61, doc. 44 (1933). The 
Commission’s regulations state that petitions may generally be presumed true if the Govern- 
-nent involved does not provide pertinent information regarding the complaint. Regulations of 
zhe Inter-American Commission of Human Rights, Art. 42, reprinted in OAS HANDBOOK, 
cupra note 1, at 90. 

5 Comm'n Res. 22/86, Case 7920 (Honduras), OEA/Ser.L/V/I1.68, doc. 8, rev.1 (1986). 
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Court under Convention Article 61 after completing its internal consider- 
ation of the dispute. 

On June 27, 1987, the Court rejected the preliminary jurisdictional ob- 
jections advanced by Honduras, except with respect to issues relating to the 
exhaustion of domestic legal remedies, which were considered with the 
merits of the case.” Subsequently, an oral hearing was held in which the 
Commission presented witnesses who testified on the pattern of disappear- 
ances in Honduras from 1981 to 1984, domestic legal remedies available in 
Honduras during that period and the specific facts relating to this incident.® 
In January 1988, following the assassination of two witnesses in Honduras, 
the Court ordered the Government to take immediate measures to protect 
witnesses in the case and to identify and punish those who had committed 
the crimes.’ 

The Court considered and rejected Honduras’s preliminary objection 
that the dispute was inadmissible for failure to exhaust Honduran legal 
remedies. Three unsuccessful habeas corpus petitions and two criminal 
complaints had been brought in Honduras by the victim’s family or other- 
wise on his behalf.'° The Government did not dispute that these remedies 
had been pursued, but maintained that other civil and criminal remedies 
were available and that no final decisions had been entered to show oth- 
erwise. 

The Commission argued that the other remedies cited by the Govern- 
ment were ineffective because of internal conditions in Honduras between 
1981 and 1984. The Commission introduced evidence, including news- 
paper clippings and oral testimony from persons who at one time had disap- 
peared and from relatives of “disappeared” persons, to demonstrate the 
ineffectiveness of the legal remedies urged by the Government and, inter 
alia, systematic governmental intimidation of lawyers filing writs of habeas 
corpus. £ 

The Court observed that the exhaustion requirement in Article 46 of the 
Convention was a jurisdictional prerequisite to the admissibility of a petition 


7 Velásquez Rodríguez Case, Preliminary Objections, Judgment of June 26, 1987, ser. C: 
Judgments and Opinions, No. 1. The Court reasoned that in cases of the alleged forced 
disappearance of a person on instructions from public authorities, “given the interplay between 
the problem of domestic remedies and the very violation of human rights, the question of their 
prior exhaustion must be taken up together with the merits of the case.” Id., para. 94. 

8 The Commission called 15 witnesses, most of whom testified about conditions in Honduras 
between 1981 and 1984, The Government’s case was presented primarily through written 
pleadings. Only three witnesses testified on behalf of the Government, and those appeared only 
after a request for certain testimony by the Court. Judgment, paras. 28, 31, 97 and 98. 

° Id., paras. 39-49. Three assassinations were reported to the Court during the proceeding. 
José Isaias Vilorio, an employee of the Honduran National Office of Investigations who had 
been summoned by the Court to testify on Jan. 18, 1988, was murdered on the preceding Jan. 
5. Id., para. 40. Then, on Jan. 14, Miguel Angel Pavón and Moisés Landaverde were mur- 
dered. Pavón had already testified before the Court about the pattern of kidnappings and. 
disappearances in Honduras between 1981 and 1984. Id., para. 41. Other witnesses were 
threatened. Id., paras. 39, 43. 

10 The habeas corpus petitions achieved “no result” or were denied. The first criminal 
complaint achieved “no result” and the second led to a complaint against General Gustavo 
Alvarez Martinez, who was declared a defendant in absentia. Id., para. 74. ’ 
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before the Commission (and hence to the Commission’s derivative ability to 
bring an action before the Court). It also noted, however, that under the 
Convention the requirement does not apply, inter alia, where due process of 
law was unavailable or where the party alleging a violation of his rights has 
been denied access to domestic remedies. It is up to “the State claiming 
non-exhaustion . . . to prove that domestic remedies remain to be ex- 
hausted and that they are effective.”'' Once a state proves that specific 
remedies should have been utilized, the opposing party must shew either 
that they were utilized or that the case falls within an exception to the 
requirement. The Court noted that it “must not be rashly presumed that a 
State Party to the Convention has failed to comply with its obligation to 
provide effective domestic remedies” and observed that the exhaustion rule 
allowed a:state to resolve problems under its domestic law before facing an 
international proceeding.'? 

The Court held that under generally accepted principles of international 
law, domestic remedies are to be judged not only by their formal existence, 
but also by their “adequacy” and ‘‘effectiveness.”’!* A remedy is “adequate” 
if it is “suitable to address an infringement of a legal right.”!* It is “effec- 
tive” if under the circumstances it can achieve the result for which it was 
designed. For example, “[p]rocedural'requirements can make the remedy 
of habeas corpus ineffective—if [the remedy] is powerless to compel the 
authorities, if it presents a danger to those who invoke it or if it is not 
impartially applied.” 15 

Applying these principles, the Court ruled that the unrefuted testimony 
showed that 


although there may have been legal remedies in Honduras that occa- 
sionally allowed a person detained by the authorities to be found, those 
remedies were ineffective because the imprisonment was clandestine, 
formal requirements made them inapplicable in practice, the author- 
ities against whom they were brought simply ignored them, or attor- 
neys and judges were threatened and intimidated by those authorities. "° 


The Court also observed that the limited testimony of the Government's 
armed forces witnesses was insufficient to overcome the weight of the Com- 
mission’s evidence that Honduran ‘‘judicial and governmental authorities 
did not act with due diligence in cases of disappearances” such as the in- 
stant case.!” 


11 Jd., para. 59 (quoting Velásquez Rodriguez Case, Preliminary Objections, supra note 7, 
Dara. 88). ; 

12 d., paras. 60-61. See also id., para. 62. 13 Id., para. 63. 

14 Id., para. 64. The Court noted that only a writ of habeas corpus would have achieved the 
objectives of finding Velasquez Rodriguez, determining if he was being lawfully held, and 
perhaps obtaining his liberty. Id., para. 65. The Court observed, however, that given the 
Government’s requirement that a writ of habeas corpus identify the place of detention and the 
governmental authorities involved, even habeas corpus “would not be adequate for finding a 

. person clandestinely held by State officials, given that in such cases there is only hearsay 
evidence of the detention and the whereabouts of the victim is unknown.” Id. 
15 Id., para. 66. '8 Id., para. 80. 
17 Id., para. 79. 
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The Court then addressed the Commission’s allegations that the Govern- 
ment had violated the victim’s rights under the American Convention. The 
Commission had presented oral and written evidence to demonstrate a 
pattern of kidnappings and disappearances carried out by Honduran Armed 
Forces between 1981 and 1984. To a‘much more limited extent, the Com- 
mission introduced evidence relating to the facts surrounding the disappear- 
ance of Manfredo Velasquez. 

To prove the general pattern of disappearances, the Commission called 
eight witnesses who had been victims or were otherwise familiar with a 
systematic pattern of kidnappings, torture and disappearances conducted by 
Honduran Armed Forces. Only three witnesses provided testimony on facts 
relating directly to Velasquez. His sister described his kidnapping on the 
basis of conversations she had had with witnesses, and told the Court that a 
former Honduran military official had announced that Velasquez was kid- 
napped by a special military squadron acting under orders of the Chief of 
the Armed Forces. A second witness asserted that he had been told by a 
Honduran military officer about the disappearance and a third testified that 
he had spoken in prison to a man who identified himself as Velasquez. 

The Government denied the allegations of the Commission and at- 
tempted to impeach the credibility of its witnesses, arguing that certain 
witnesses were not credible because of their alleged criminal activities, ideol- 
ogy, origin or nationality, family relations or desire to discredit Honduras.'8 
Three members of the Honduran Armed Forces denied any knowledge of 
or personal involvement in the offenses in which they were alleged to have 
played a role by the Commission’s witnesses. 

The Court concurred in the Commission’s general formulation of the 
burden of proof, i.e., that given the inherent difficulty of proof in a disap- 
pearance case, 


[i]f it can be shown that there was an official practice of disappearances 
in Honduras, carried out by the Government or at least tolerated by it, 
and if the disappearance of Manfredo Velasquez can be linked to that 
practice, the Commission’s allegations will have been proven to the 
Court’s satisfaction, so long as the evidence presented on both points 
meets the standard of proof required in cases such as this. ?’ 


The Court noted that the standard of proof in an international legal case 
was less formal than in a domestic case. Circumstantial and presumptive 
evidence was especially important in a disappearance case, because this 
“type of repression is characterized by its attempt to suppress any informa- 
tion about the kidnapping or the whereabouts and fate of the victim.’’?° 


18 The Court rejected these attempts to impeach the Commission’s witnesses, noting that 
although these factors might influence a witness’s truthfulness, the Government had presented 
no evidence that these witnesses had not told the truth and instead had limited itself to “general 
observations regarding their alleged incompetency or lack of impartiality.” Id., para. 143. The 
Court pointedly rejected the Government’s arguments that certain witnesses were not credible 
because they were disloyal to Honduras, noting that human rights are “higher values” tran- 
scending an individual’s nationality and are “based upon attributes of his human personality.” 
Id., para. 144 (quoting the Preamble to the Convention). 

'9 Id., para. 126. 20 Id., paras. 128, 131. 
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Observing that the Government had offered no documentary evidence to’ 
support its position on the merits, the Court found that negative inferences 
could be drawn from the manner in which the Government had conducted 
its defense, notably its failure to rebut pointedly adverse evidence. The 
Court emphasized its own efforts to balance the case by permitting the 
admission of Honduran- evidence that was untimely and by ordering presen- 
tation of additional evidence. 

Applying these principles, the Court held that a systematic pattern of 
disappearances had been carried out in Honduras between 1981 and 1984 
by military personnel, police or persons acting under their orders, and that 
the disappearance of Manfredo Velasquez was part of that pattern. The 
Court ruled that disappearances violated basic rights guaranteed in the 
American Convention, including the rights to personal liberty, to be free 
from arbitrary arrest or imprisonment and not to be arbitrarily deprived 
of life.” 

Having found that disappearances violate human rights and that 
Velasquez was a victim of a disappearance, the Court considered the Gov- 
ernment’s liability. Under Article 1(1) of the Convention, states parties are 
generally required to respect and guarantee the rights in the Convention. 
The Court found this responsibility to include the duty to “‘prevent, inves- 
tigate and punish any violation of the rights recognized by the Convention,” 
and, as appropriate, the duty to restore rights that had been violated and 
provide appropriate compensation for damages resulting from any such 
violation.** Thus, even if the officials responsible for the disappearance 
were not acting under color of state authority, the Government could be 
held liable for its inaction in the face of human rights violations. 

Applying these principles, the Court held the Honduran Government 
liable on two grounds for violating Articles 1(1), 4, 5 and 7 of the American 
Convention. First, the Velasquez disappearance was carried out under color 
of public authority. Thus, even if the responsible members of the armed 
forces were acting “‘outside the sphere of their authority or in violation of 
internal law” or without official orders, the Government would be liable 
under principles of international law.?° Second, the judicial and executive 
branches of the Honduran Government had failed to respect and guarantee 
the human rights of Velasquez. The courts had failed to act on either the 
habeas corpus or the criminal complaints. The executive branch, by letting 
the military investigate a disappearance for which it was allegedly responsi- 
dle, had failed to conduct “a serious investigation” into the disappearance 
and had not otherwise guaranteed respect for the human rights of the 
victim.” 


2l Jd., paras. 147-48, 155-57. 

22? Id., para. 166. See generally id., paras, 160-81. 

33 Id., para. 170. See also id., paras. 182-83. 

24 Id., para. 180. See generally id., paras. 178-82. The Court also noted that Honduras’s 
kability remained unchanged, despite a change in government, under the international law 
principle of state continuity. Id., para. 184. 
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On the basis of these findings, the Court ordered the Government to 
make compensation to the victim’s next of kin. As no evidence had been 
presented to the Court on damages, the Court directed the Government 
and the Commission to try to negotiate an appropriate amount and report 
the results to the Court for approval if an agreement is reached.” 


ž k k * 


In this first decision in a proceeding invoking its compulsory jurisdiction, - 
the Inter-American Court makes a critical contribution to the growing law 
of international human rights. The Court cogently analyzed the require- 
ment for exhaustion of local remedies and then applied it in a sensible way. 
Even more significant is the Court’s pragmatic treatment of the dilemma of 
those seeking to prove government-sanctioned disappearances. While such 
acts are among the most shocking of human rights violations, they are often 
the most difficult to prove because of the unavailability of direct evidence 
and the government’s general unwillingness to cooperate. In the case of 
Velasquez, by considering a broad range of circumstantial evidence (i.e., 
direct proof of similar incidents and only hearsay and indirect proof of the 
victim’s fate), the Court was able to find that the victim’s human rights had 
been violated. Finally, the Court ruled that state responsibility for the pres- 
ervation of human rights under the. American Convention includes an af- 
firmative duty to prevent, investigate and punish human rights violations, in 
addition to a duty to ensure that such violations do not take place under 
color of public authority. In applying this appropriately high standard of 
responsibility, the Court found the Honduran Government liable for dam- 
ages for the violation of the victim’s fundamental human rights. 

It will be interesting to see whether Honduras and the Commission are 
able to negotiate an appropriate level of compensation settlement and, if so, 
what criteria the Court will apply in determining whether to approve that 
amount. If a settlement cannot be achieved, the Court faces a host of diffi- 
cult additional issues in assessing the amount of compensation to be paid. 


SAMUEL M. WITTEN* 
Attorney / Adviser, U.S. Department of State 


25 Id., paras. 189-92. Article 63(1) of the Convention authorizes the Court to award dam- 
ages. The Court reserved the right to approve the amount of compensation or to set an amount 
if no agreement is reached. Although the Court’s Judgment was unanimous in every other - 
respect, Judge Piza dissented in part from the damages ruling, on the ground that compensa- 
tion should be negotiated by the Honduran Government directly with the injured parties, with 
the Commission playing a facilitating role in the process. On Jan. 20, 1989, the Court issued its 
second decision in a proceeding invoking its compulsory jurisdiction, the Godinez Cruz case, and 
held unanimously that Honduras had violated several provisions of the Convention in connec- 
tion with another disappearance and required Honduras to pay compensation to the next of kin 
of the victim in an amount to be determined by the Court if the parties cannot reach agree- 
ment. 

* These views are those of the author and not necessarily those of the United States Gov- 
ernment. 
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Recognition of governments—standing of foreign states to sue in U.S. courts—di- 
versity jurisdiction 


NATIONAL PETROCHEMICAL Co. OF IRAN v. THE M/T STOLT SHEAF. 860 
F.2d 551. 
U.S. Court of Appeals, 2d Cir., October 31, 1988. 


In an action brought in the U.S. District Court for the Southern District 
of New York, plaintiff, the National Petrochemical Co. of Iran (NPC), 
sought damages agairist Monnris Enterprises of Dubai, the United Arab 
` Emirates, Rotexchemie Brunst & Co. of Hamburg (Rotex), and Rotex’s 
Geneva affiliate, Formula S.A., for breach of an agreement to sell chemicals 
to NPC. Asserting that NPC is a subsidiary of the National Iranian Oil Co., 
which is in turn owned wholly by the Government of Iran, defendants 
moved to dismiss on the ground that the United States does not recognize 
the Khomeini Government of Iran and, hence, that neither Iran nor its 
instrumentality NPC has standing to sue in U.S. courts. The district court 
granted the motion,’ NPC appealed and the U.S. Court of Appeals for the 
Second Circuit held: (1) that a foreign state may have standing to sue in U.S. 
courts even if the United States does not recognize its government or have 
diplomatic relations with it; (2) that an unrecognized government will have 
standing to sue if the U.S. executive branch has evinced a willingness to 
permit the plaintiff to litigate its claims in U.S. courts; and (3) that the level 
of intercourse between the United States and Iran, and a Statement of 
Interest filed in this case by the United States as amicus curiae, show that the 
executive branch is willing to permit NPC to litigate its claims in U.S. courts. 

The court first set forth several basic legal principles. The federal judicial 
power in the Constitution has been implemented by creating diversity juris- 
diction for actions in U.S. courts involving foreign states.” International law 
generally defines a “state” as “an entity that has a defined territory and a 
permanent population, under the control of its own government, and that 
engages in, or has the capacity to engage in, formal relations with other such 
entities.”* Recognition of the particular government of a foreign state is not 
mandatory; moreover, nations may derecognize the regime governing a 
state upon granting recognition to a new regime. Finally, a break in diplo- 
matic relations does not necessarily ‘‘signify denial of access to federal 
courts.”’* Courts are unsuited to assessing accurately “how friendly or un- 
friendly our relationship with a foreign government is at any given mo- 


ment’’;> consequently, “any relationship, short of war, with a recognized 


1671 F.Supp. 1009 (S.D.N.Y. 1987). 
- ? Article IJI extends the féderal judicial power to “all Cases. . . between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects.” U.S. CONST. Art. H, §2, cl. 1. This 
authorization is implemented by the judicial code, which provides for the exercise of diversity 
jurisdiction over civil actions between “ʻa foreign state. . . as plaintiff and citizens of a State or 
of different States.” 28 U.S.C. §1332(a)(4) (1982). 

3 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §201 
71987). 

4 860 F.2d 551, 554. 5 Id. 
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sovereign power” should be regarded “as embracing the privilege of re- 
sorting to United States courts.’”® 

The United States had severed diplomatic relations with Iran during the 

hostage crisis in 1980, and relations have not been restored. The only 
evidence before the district court of the current status of U.S.-Iranian rela- 
tions appeared in a letter from the Department of State, filed in an unre- 
lated case, acknowledging the nonrecognition of the Khomeini regime.’ 
However, the United States appeared as an amicus curiae before the Second 
Circuit, arguing that the applicable standards should permit Iran and its 
instrumentalities to sue in U.S. courts even though formal relations with the 
present Government of that nation have not been established. 

Defendants responded that the failure of the United States to recognize 
the Khomeini Government left the executive branch with no discretion to 
permit Iran to sue here. This view is arguably supported by language in 
several cases, including Banco Nacional de Cuba v. Sabbatino? (“the refusal to 
recognize has a unique legal aspect. It signifies this country’s unwillingness 
to acknowledge that the government in question speaks. . . for the terri- 
tory it purports to control”). 

The court offered two reasons for rejecting this argument and for hold- 
ing that unrecognized governments of foreign states may in some circum- 
stances have standing to sue in U.S. courts. First, the United States main- 
tained as amicus that the practice of formally recognizing new governments 
had been “improperly interpreted [in the international arena] as U.S. gov- 
ernment statements of approval of those governments or of their policies.’”® 
As a result, the United States explained and the court agreed, the U.S. 
“practice of extending formal recognition to new governments!’ has 
changed “‘to deemphasize and avoid the use of recognition in cases of 
changes of governments.’’!’ Implicitly acknowledging that the rule in the 
past had denied standing to an unrecognized government, the court con- 
cluded that the law should adjust to the new reality and no longer treat 
recognition as the “touchstone for . . . access to United States courts.’ 

The court’s second reason stemmed from the first. For a new, less formal 
approach to recognition to be effective, the President alone must have the 
discretion to determine when to permit an unrecognized government to be 
heard in U.S. courts. Only the President—‘‘as the constitutional guardian 
of foreign policy—knows what action is necessary to effectuate American 
relations with foreign governments.”'* The ever-shifting state of U.S. rela- 


6 Id. (quoting Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964)). 

7 Letter from the Assistant Legal Adviser for Management, U.S. Department of State, in 
Iran Handicraft & Carpet Export Center v. Marjan Int’l Corp., 655 F.Supp. 1275, 1280 n.4 
(S.D.N.Y. 1987) (stating that the United States has not “recognized the Khomeini Government 
of the Islamic Republic of Iran”), quoted in 860 F.2d at 554. 

8 376 U.S. 398, 410 (1964). 

° Brief for Amicus Curiae the United States of America, at 4 (on file with the author). 

19 860 F.2d at 554. 

ik a (quoting 77 DEP’T ST. Bore: 462-63 (1977)). 

? Id, 


13 Id. at 555 (citing Sabbatino, 376 U.S. at 411 n.12). 
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tions with Iran since the Khomeini Government took power demonstrated 
the need for the executive branch to “have broad, unfettered discretion in 
matters involving such sensitive, fast-changing, and complex foreign rela-. 
tionships.’’!* 

Having concluded that unrecognized governments could sometimes sue 
on behalf of foreign states in U.S. courts, the court of appeals next consid- 
ered whether the executive branch had expressed willingness to permit Iran 
to litigate its claims in those courts. The Algiers Accords between the 
United States and Iran, and the U.S. refusal to sever bilateral treaties with 
Iran concluded before diplomatic relations ceased, “strongly suggest that 
the Executive Branch has evinced an implicit willingness to permit the 
government of Iran to avail itself of a federal forum.” '* 

In this case, however, reliance on such implicit evidence was unnecessary 
because the United States had appeared as an amicus curiae and had sub- 
mitted a Statement of Interest supporting Iranian access to U.S. courts to . 
press the claims in question. Persuaded that the executive branch’s decision 
to permit Iran’s suit was not an arbitrary or ad hoc directive, the court 
upheld NPC’s standing in the proceeding. 


* k k Æ 


In one sense, this case is predictable. If standing of unrecognized foreign 
governments depends upon political judgments by the executive branch in 
its conduct of foreign affairs, then the courts should be bound by-an explicit 
U.S. statement of those judgments. 

From another perspective, however, the case suggests a possible change in 
the legal doctrine underlying decisions in this area and the need for further 
classification of the limits to the court’s holding. Complete deference to the 
executive branch on the standing question was reasonably uncontroversial: 
when formal U.S. recognition of the government of a foreign state was a 
prerequisite to such standing. By according standing in particular cases to 
governments that the President is not prepared to recognize, the courts may 
invite their jurisdiction to depend upon the vagaries of relations with the 
governing regime of foreign states and shifting appraisals of those relations 
by the executive branch. Thus, in the instant case, the United States made 
clear in its amicus brief that its position related solely to “resolution of the 

„instant dispute.’’!® Could the executive branch deny standing to NPC ina 
different case in U.S. courts or refuse access to U.S. courts for a less-favored 
agency of the Khomeini regime whose claim was similar to that of NPC? The 
ppinion suggests that this court might respond affirmatively despite the 
obvious issues such rulings would raise regarding the role of courts and their 
independence. 


14 Id. 
15 Jd. See Organization for Investment, Economic and Technical Assistance of Iran v. Shack 
& Kimball, No. 85-0437 (D.D.C. Dec. 28, 1988), reprinted in MEALEY’s LITIGATION REP., 
_anuary 1989, at A-1 (following the reasoning in National Petrochemical in holding that a 
different Iranian agency had standing to sue in the U.S. courts). 
1€ Brief for Amicus Curiae, supra note 9, at 6. 


` 


1989] INTERNATIONAL DECISIONS 371 


The Second Circuit leaves open the possibility that at some point an 
attempt by the executive branch to use the grant or denial of standing to 
unrecognized governments might be rejected as “arbitrary.” Future cases 
may reveal whether the executive branch has a completely free hand in 
deciding when to permit suits by unrecognized regimes or their instrumen- 
talities in the U.S. courts. Perhaps there are some limits.on the extent to 
which the executive branch may use the grant of access to U.S. courts to 
achieve foreign policy objectives in relations with unrecognized gov- 
ernments. 


JEROME M. MARCUS - 
Of the Pennsylvania Bar 


Head-of state immunity—waiver by foreign state—conflict of laws—self-incrimina- 
tion—compelled waiver of foreign financial secrecy laws 


IN RE DOE. 860 F.2d 40. 
U.S. Court of Appeals, 2d Cir., October 19, 1988. 


A federal grand jury investigating possible criminal violations of the 
Racketeer Influenced and Corrupt Organizations Act (18 U.S.C. §§1961- 
1968 (1982)) (RICO) by former Philippine President Ferdinand Marcos and 
his wife issued subpoenas requiring the Marcoses to provide handwriting 
and voice exemplars and fingerprints, and to sign forms authorizing the 
release of confidential banking records.’ The Marcoses refused to comply 
with the subpoenas and were held in civil contempt. On appeal, the U.S. 
Court of Appeals for the Second Circuit (per Cardamone, J.) affirmed the 
contempt order and held that (1) the current Government of the Philippines 
had effectively waived whatever head-of-state immunity the Marcoses might 
have otherwise enjoyed; (2) United States law governed the Marcoses’ privi- 
lege against self-incrimination, rather than the arguably broader provisions 
of Philippine law; and (3) the trial court had the authority to enforce the 
grand jury’s order requiring the Marcoses to waive foreign financial se- 
crecy laws. l 

After serving as President of the Philippines from 1966 until 1986, 
Ferdinand Marcos (together with his family) was forced by widespread do- 
mestic unrest to flee to the United States. Shortly thereafter, the Govern- 
ment that replaced Marcos accused him of having diverted billions of dollars 
from the Philippine national treasury, and commenced efforts to recover 
the funds. At the same time, a federal grand jury in New York began to 
investigate allegations that the Marcoses had violated RICO while they held. 


17 860 F.2d at 556 (emphasizing that the executive branch was not in this instance “‘arbi- 
trarily allowing some suits” by Iran “while disallowing others”). 

! The grand jury subsequently indicted the Marcoses as well as numerous other defendants, 
including Adnan M. Khashoggi, California Overseas Bank and its president and chairman. 
This indictment, based in part upon the activities of the Marcoses while still in power in the 

. Philippines, raises a number of related questions beyond the scope of this note, See Zagaris, 
Indictment of Marcos Raises Extraterritorial Jurisdiction and Other International Criminal Law Issues, 
4 INT'L EnF. L. Rep. 353 (October 1988). f 
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power in the Philippines and after they came to the United States. During 
this investigation, the grand jury issued a series of subpoenas to Marcos and 
his wife. The subpoenas required the Marcoses to provide handwriting and 
voice exemplars, fingerprints and palm prints, and to sign forms authorizing 
foreign financial institutions to release confidential banking records. 

Marcos resisted the subpoenas, claiming among other grounds that his 
status as the former head of a sovereign state provided him with immunity.” 
The court of appeals flatly rejected the defense. After noting the lack of 
guidance in customary international law and U:S. law on the scope of head- 
of-state immunity,’ the court observed that in the absence of executive 
branch guidance, it ordinarily would be “‘left to decide for itself’ issues 
relating to head-of-state immunity. The court nonetheless declined to de- 
cide the extent to which head-of-state immunity would ordinarily be recog- 
nized by U.S. courts, concluding instead that “it is only necessary to demon- - 
strate that head-of-state immunity is waivable, and that it has been waived in 
this case.’’* 

Applying this analysis, the court held that the current Philippine adminis- 
tration could waive whatever head-of-state immunity the Marcoses might 
otherwise assert. The court reasoned that because foreign sovereign immu- 
nity and diplomatic immunity can be waived by the nation holding the 
immunity,° head-of-state immunity, which is related to those doctrines, can 
also be waived. The court also reasoned that principles of international 
comity, which it saw as the policy underlying other international immunity 
doctrines, were best served by treating head-of-state immunity as a national 
attribute, rather than a personal one. Finally, the court found that a diplo- 
matic note from the Philippine Government had explicitly and unambigu- 
ously waived the Marcoses’ immunity.® 


2? The court assumed, without holding, that any immunity that Ferdinand Marcos enjoyed 
-would extend to his wife, Imelda. 860 F.2d 40, 44. 

5 The court noted that the international law of head-of-state immunity is in “an amorphous 
and undeveloped state.” Id. (citing Note, Resolving the Confusion over Head of State Immunity: The 
Defined Rights of Kings, 86 CoLum. L. Rev. 169, 179 (1986)). 

‘Id. at 45. The court also observed that the constitutional authority of the President (to 
conduct foreign relations) and Congress (‘‘to define and punish . . . Offenses against the Law ` 
of Nations”) counseled against judicial definition of head-of-state immunity. Nevertheless, the 
court went on to suggest that head-of-state immunity would not likely extend “to a former 
head-of-state for private or criminal acts in violation of American law.” Id. (citing In re Grand 
Jury Proceedings Doe No. 700, 817 F.2d 1108, 1111 (4th Cir. 1987) (upholding previous 
subpoenas to Marcoses issued by a different grand jury), cert. denied, 108 S.Ct. 212 (1987); 
Republic of the Philippines v. Marcos, 806 F.2d 344, 360 (2d Cir. 1986) (civil case brought by 
zurrent Government of the Philippines to recover assets from Marcoses), summarized in 81 
AJIL 417 (1987), cert. denied, 107 S.Ct. 2178 (1987)). 

5 See Foreign Sovereign Immunities Act of 1976, 28 U.S.C. §1605(a)(1) (1982); United 
States v. Truong Dinh Hung, 629 F.2d 908, 929 (4th Cir. 1980), cert. denied, 454 U.S. 1144 
71982) (discussing possibility of waivers of diplomatic immunity); RESTATEMENT (THIRD) OF 
FOREIGN RELATIONS LAW OF THE UNITED STATES §464 comment j (1987) (waiver of immu- 
rity). 

The court suggested that any waiver of head-of-state immunity could not be inadvertent, 

mplied or constructive. 860 F.2d at 46. The text of the Philippine note waiving immunity is 
-eprinted in the court’s opinion. Id. at 43. 
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The Marcoses also resisted the grand jury’s subpoenas on the ground that 
the subpoenas violated their right against self-incrimination. Settled U.S. 
law holds that a person need not give “testimonial” evidence that could be 
used against him in a criminal case, but that handwriting samples, finger- 
prints and other physical characteristics are not covered by this privilege.’ 
The Philippine constitutional privilege against self-incrimination is appar- 
ently broader than the American privilege, and, as the U.S. Government 
conceded, would at a minimum bar compulsion in connection with the 
grand jury’s request for handwriting exemplars. 

Marcos claimed that the broader Philippine provision applied for two 
reasons. First, he argued that the grand jury was in fact providing informa- 
tion to the “Philippine Commission on Good Government” for use in a 
future Philippine proceeding against him.’ Given this alleged transfer of 
grand jury information to the Philippine Government, Marcos argued that 
the case was governed by 28 U.S.C. §1782, which provides that any relevant 
foreign privileges will apply to foreign requests for the judicial assistance of 
U.S. courts. Second, Marcos claimed that even if the grand jury was not 
acting as an agent of the Philippine Government, the Agreement on Proce- 
dures for Mutual Legal Assistance (MLAA) between the Philippines and the 
United States’ mandated that Philippine law governed the case. 

The court of appeals rejected both arguments. Initially, it concluded that 
Marcos had not established that any grand jury material was in fact leaked to 
the Philippine Government. The court went on to hold that, even if grand 
jury materials had been leaked, Marcos had failed to show a “request” for 
such materials by the Philippine Government and that, without such a re- 
quest, section. 1782 and the MLAA were simply inapplicable. The court also 
held that the trial judge had not abused his discretion in ruling that the 
grand jury was acting on its own initiative and, thus, in denying the request 

. by Marcos for a hearing on his allegation that the grand jury was acting at 
the request of the Philippine Government. In addition, the court of appeals 
reasoned that section 1782 is inapplicable whenever “subpoenas are di- 
rected against United States residents in connection with a United States 
investigation,”’!° apparently without regard to the existence of orchestrated 
leaks to a foreign government. - 


7 See United States v. Dionisio, 410 U.S. 1 (1973) (privilege does not extend to voice exem- 
plar); Gilbert v. California, 388 U.S. 263 (1967) (privilege does not extend to handwriting 
exemplar). 

® As the court noted, for the grand jury to do so would violate Fed. R. Crim. P. 6(e), which 
mandates that grand jury proceedings be kept secret on pain of contempt. 

° The MLAA, signed June 11, 1986, was specifically crafted to govern requests between the 
Philippine and U.S. Governments for information concerning the Marcoses, and it provides 
that the law of the requesting party shall govern any such request. See DEp‘T Sr. BULL., No. 
2113, August 1986, at 92. 

10 860 F.2d at 48. The court of appeals also rejected Marcos’s argument that the MLAA, 
which establishes procedures for the exchange of information between the United States and 
the Philippines, was itself a “request” within the meaning of §1782. The court reasoned that 
the MLAA merely provided a framework for future requests. Id. at 48-49. 
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Finally, the Marcoses resisted the grand jury’s subpoenas seeking their 
consent to release of their bank records. Although the subpoenas were 
clearly permitted under a 1988 Supreme Court decision,'! the Marcoses 
argued that the Court had left open the question whether a court had the 
power to enforce an admittedly valid subpoena of this character.’? The 
court of appeals, holding that its statutory authority to punish contempt, 18 
U.S.C. §1826, and its inherent supervisory authority over grand jury pro- 
ceedings provided it with ample enforcement power, ordered the Marcoses 
to execute the consent directives. +? 


* k k k 


The resolution by the court of appeals of the Marcoses’ immunity claim 
may well be correct, but its analysis leaves much to be desired. Initially, the 
court’s rationale for permitting a former head of state’s immunity to be 
waived by a new regime is disappointingly wooden: “Because it is the state 
that gives the power to lead and the ensuing trappings of power—including 
immunity—the state may therefore take back that which it bestowed upon 
its erstwhile leaders.’’!* The court treats the note from the Philippine Gov- 
ernment as a declaration of ‘‘its decision to revoke an attribute of their [the 
Marcoses] former political positions.”’ 

The question of head-of-state immunity raises sensitive and complex pol- 
icy issues, including the wisdom of involvement by U.S. courts in the inter- 
nal political disputes of foreign nations,’® and the effect of a denial of 
immunity on future U.S. efforts to persuade foreign leaders to relinquish 
power peaceably in the face of domestic unrest.'® Differing treatments, of 
both the existence and the waiver of immunity, may be appropriate in 
different circumstances, depending upon variables such as the U.S. execu- 


1 See Doe v. United States, 108 S.Ct. 2341 (1988). 

12 See id. at 2345 n.3, (noting that defendant in that case had conceded enforceability of 
validly issued subpoena). ‘ 

13 Subsequent to the Jn re Doe decision, the U.S. Supreme Court denied the Marcoses’ 
request for an emergency stay of compliance with the subpoenas at issue. See Marcos v. United 
States, 109 S.Ct. 387 (1988). Thereafter, the Marcoses complied with the subpoenas, rather 
than risk being jailed for contempt of court. See Marcos, Wife Give Evidence at FBI Office, L.A. 
Times, Nov. 20, 1988, at 5, col. 1. 

_ 14 860 F.2d at 45. Similarly, the court’s reliance on a foreign state's ability to waive its own 
sovereign immunity has little relevance to a foreign state’s waiver of a former head of state’s 
immunity. The court’s analogy to diplomatic immunity is somewhat more helpful, although the 
waiver principles applicable to ministerial employees may well be inappropriate where heads of 
state are concerned. 

“18 Cf Republic of the Philippines v. Marcos, 818 F.2d 1473 (9th Cir. 1987) (dismissing 
Philippines damages action against Marcos on ground of act of state and political question 
doctrines), rev'd, No. 86-6091 (9th Cir. Dec. 1, 1988), as amended Dec. 2, 1988 (en banc) 
(holding that act of state and political question doctrines have no application to case). See also id. 
(Schroeder, J., concurring in part and dissenting in part) (agreeing that act of state and political 
question doctrines do not bar suit, but questioning existence of pendent jurisdiction and failure 
to apply forum non conveniens doctrine). 

18 As one student note has commented, permitting suits against former heads of state may 
“disrupt the Executive’s ability to help effect transitions of power abroad.” Note, Ex-Head of 
State Immunity: A Proposed Statutory Tool of Foreign Policy, 97 YALE L.J. 299, 306 (1987). 
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tive branch’s position,!” the nature of the underlying substantive claims 
against the foreign head of state (e.g., federal or state law, criminal or civil 
actions) and the character of the head of state’s challenged conduct. It may 
well be that foreign state waivers of immunity should be recognized where 
the U.S. executive branch itself initiates criminal litigation against a former 
head of state based on his conduct in the United States. Unfortunately, 
however, the appeals court’s sweeping treatment of waivers of immunity 
made little effort to grapple with these issues, and instead held broadly that 
a foreign state may always waive the immunity of its former rulers.’ 

The court of appeals also professed reluctance to fashion any rule of 
head-of-state immunity, apparently on the grounds that the executive and 
legislative branches are better suited than the judiciary to formulate such a 
rule. This suggestion is very difficult to reconcile with the comity-based 
principles of abstention that the federal courts have fashioned in other 
international contexts,'® or with the powerful justifications for such immu- 
nity in some circumstances. The court of appeals also suggested that the 
subject of head-of-state immunity might profitably be dealt with through 
federal legislation. This route, of course, has been taken with some success 
for sovereign and diplomatic immunity, and could eventually provide a 
useful solution in the head-of-state context. Legislation in this area, how- 
ever, must take into account the wide diversity of situations in which former 
heads of state may be subject to suit in U.S. courts and the profound impli- 
cations that such suits may have for U.S. foreign relations. These factors 
provide strong support for a healthy component of executive branch dis- 
cretion in any statutory immunity scheme for foreign heads of state. 


Gary B. BORN AND W. Harpy CALLCOTT 
Of the District of Columbia Bar 


Jurisdiction—extraterritorial application of U.S. statute proscribing employment 
discrimination—congressional intent 


BOURESLAN v. ARAMCO. 857 F.2d 1014; 863 F.2d 8. 
U.S. Court of Appeals, 5th Cir., October 17, 1988; December 23, 1988. 


Plaintiff, a “United States citizen employed in Saudi Arabia, brought an 
employment discrimination suit against defendant, a U.S. corporation, al- 


1 The court in In re Doe rather strikingly expressed little, if any, deference to the position of 
the executive branch, which was prosecuting the case. This sharply contrasts with other deci- 
sions holding that the President and his representatives have a leading role in matters affecting 

_ U.S. foreign policy. See, e.g., Dames & Moore v. Regan, 453 U.S. 654 (1981); Haig v. Agee, 453 
U.S. 280 (1981); but cf. First Nat’l City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972). 

18 For this reason, the claim of head-of-state immunity may be unavailing to avert the 
criminal prosecution of the Marcoses. It has been reported that the Philippines has waived 
whatever head-of-state immunity the Marcoses might have in connection with the indictment 
against the couple. See Indictment of Marcos Due Today, Wash. Post, Oct. 21, 1988, at Al, col. 1. 

19 See The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116 (1812) (sovereign 
immunity); Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964) (act of state doctrine); 
Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981) (forum non conveniens); Timberlane Lumber 
Co. v. Bank of America Nat'l Trust & Savings Ass'n, 749 F.2d 1378 (9th Cir. 1984) (jurisdic- 
tional rule of reason), cert. denied, 472 U.S. 1032 (1985). 
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leging violations of title VII of the Civil Rights Act of 1964 (42 U.S.C. 
§2000e (1982)). The U.S. Court of Appeals for the Fifth Circuit affirmed 
(per Davis, J.) the district court’s dismissal’ of the suit for lack of subject 
matter jurisdiction and held (two to one): (1) that neither the language nor 
the legislative history of title VII evinces a clearly expressed congressional 
intent to apply title. VII outside U.S. borders; (2) that in the absence of 
clearly expressed congressional intent to the contrary, the presumption 
against extraterritoriality controls; and (3) that no “negative inference” 
extending the reach of title VII should be drawn from its “alien exemption” 
provision. Judge King’s dissent discussed international law principles not 
addressed by the majority. The Fifth Circuit subsequently granted on De- 
cember 23, 1988, the petition for rehearing en banc submitted by plaintiff 
and various amici, including the Equal Employment Opportunity Commis- 
sion (EEOC). 

Plaintiff Ali Boureslan, a naturalized U.S. citizen, was employed as an 
engineer by defendant Arabian American Oil Co. (Aramco), a Delaware 
corporation having its principal place of business in Dhahran, Saudi Arabia. 
In 1980 Boureslan was transferred from Houston to Saudi Arabia at his 
request.” Boureslan, who was born in Lebanon, claimed that shortly after he 
began his employment in Saudi Arabia, his supervisor subjected him to a 
series of racial, ethnic and religious slurs that culminated in Boureslan’s 
dismissal in 1984. 

Boureslan subsequently filed charges against Aramco with the federal 
Equal Employment Opportunity Commission and later brought suit in the 
United States District Court for the Southern District of Texas, alleging 
violations of the Civil Rights Act and of state law. Aramco moved to dismiss 
the action in the district court on the grounds that title VII does not apply 
extraterritorially. 

In affirming the district court’s dismissal of plaintiffs action,’ the court of 
appeals first noted that the presumption against extraterritorial application 
of domestic statutes controls unless the statute or its legislative history con- 
tains a “clear congressional expression of intent to the contrary.’ Finding 
no specific reference to extraterritorial application in the statute, the court 
addressed Boureslan’s contention that the “alien exemption” provision in 
the same legislation (42 U.S.C. §2000e—16(a))® indicates that Congress in-. 


! Boureslan v. Aramco, 653 F.Supp. 629 (S.D. Tex. 1987). 

? Boureslan was first employed by Aramco Services Company (ASC), a subsidiary of Aramco 
that has its principal place of business in Houston, Texas. He requested a transfer to Aramco, 
which has its principal place of business in Dhahran, Saudi Arabia, and which “explores, 
produces, and refines oi] and gas exclusively within the Kingdom of Saudi Arabia.” 857 F.2d 
1014, 1016. Thus, Boureslan’s transfer from ASC to Aramco also meant a transfer from the 
United States to Saudi Arabia. Id. 

3 ASC was also named as a defendant in the action in the district court but did not raise the 
extraterritoriality question in its separate motion to dismiss. However, the court’s resolution of 
the extraterritoriality issue necessitated the dismissal of the suit against both Aramco and ASC. 
Id. 

‘Id. at 1017 (relying on Foley Bros., Inc. v. Filardo, 336 U.S. 281 (1949)). 

5 That provision states: “All personnel actions affecting employees or applicants for employ- 
ment (except with regard to aliens employed outside the limits of the United States) . . . shall be made 
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+ 
tended title VII to protect U.S. citizens employed abroad by U.S. em- 
ployers. It recognized that one other court had adopted this interpretation 
of the alien exemption provision.’ The court nonetheless concluded that the 
provision (1) exempts aliens employed outside the United States, and (2) 
demonstrates congressional intent to apply title VII to aliens within the 
United States. It therefore rejected Boureslan’s contention that this clause 
of the statute would be meaningless unless interpreted to extend civil rights 
protections to U.S. citizens abroad. 

The court went on to review the legislative history, which it characterized 
as a secondary source to be used “‘cautiously.””” It concluded that the omis- 
sion of a reference to territorial limitations did not, by ‘‘negative inference,” 
indicate congressional intent to apply title VII extraterritorially. In support 
of its conclusion, the court quoted sections of the legislative history refer- 
ring to “states” and the “United States,” and expressing concern about 
employment discrimination within the United States. The court also noted 
that references to “foreign commerce” and “foreign nations” were deleted 
from earlier House versions of title VIL.’ 

Finally, the court rejected policy arguments advanced by Boureslan and 
by the EEOC? concerning “the inequity of denying Americans employed 
abroad protections to which they are entitled in the United States.”’° In 
response, the court advanced the following countervailing policy argu- 
ments: 


The religious and social customs practiced in many countries are wholly 
at odds with those of this country. Requiring American employers to 
comply with Title VII in such a country could well leave American 
corporations the difficult choice of either refusing to employ United 
States citizens in the country or discontinuing business."* 


Judge King filed a lengthy dissent that focused on international law prin- 
ciples not addressed by the majority. She noted that this was the first circuit 
court opinion to address the extraterritorial reach of title VII and that every’ 
district court considering the issue had held in favor of applying the statute. 

Judge King clarified at the outset that Congress has the power to apply 
title VII to U.S. citizens employed outside U.S. borders because the nation- 
ality of an individual is a proper basis for the exercise of jurisdiction over 
that person’s conduct. The only question is whether Congress had exercised 
this power. Judge King explained that the majority erred in making that 
determination because it misapplied the canons of statutory construction. 








free from any discrimination based on race, color, religion, sex, or national origin.” 42 U.S.C. 
§2000e~16(a) (1982) (emphasis added). 

ê Bryant v. International Schools Servs., Inc., 502 F. Supp: 472 D. N.J. 1980), rev’d on other 
grounds, 675 F.2d 562 (3d Cir. 1982). 

7 857 F.2d at 1018 (citing United States v. Smith, 795 F. 2d 841 (9th Cir. 1986). 

8 Id. at 1019-20. 

? The EEOC joined Boureslan as an amicus on the et but the court concluded that the 
EEOC’s interpretation of the statute was entitled to “less deference than usual” because ‘‘this is 
a jurisdictional issue with little or no statutory language or legislative history, and one in which 
the EEOC has developed no particular expertise.” Id. at 1019 n.2. 

19 Jd, at 1020. " Id. 
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These canons—including the presumption against extraterritoriality—en- 

able the courts to determine the unexpressed intent of Congress; the pre- 

sumption against ey tatetronanty may be overcome by a showing of 
“contrary intent.’ 

- Judge King differed sharply with the majority’s assumption that the 
“contrary intent” must be explicitly set forth in the statute or its legislative 
history. According to Judge King, congressional intent to exercise extrater- 
ritorial jurisdiction must be explicit only when such an exercise of jurisdic- 
tion would violate international law. Where there is no conflict with interna- 
tional law, no explicit congressional authorization is needed. Evidence of 
unexpressed ‘‘contrary intent” of Congress may be gleaned from statutory 
construction and may be sufficient to overcome the presumption. 

Turning to the international legal implications of applying title VII ex- 
traterritorially, Judge King began her analysis with section 403 of the Re- 
statement (Third) of Foreign Relations Law of the United States, which provides in 
its first paragraph that “as a matter of international law ‘a state may not 
exercise jurisdiction to prescribe law with respect to a person or activity 
having connections with another state when the exercise of such jurisdiction 
is unreasonable.’ ”'® Consequently, she explained, an affirmative congres- 
sional requirement to apply title VII extraterritorially would be necessary if 
such application were unreasonable, but no such showing would be neces- 
sary and normal statutory construction could overcome the presumption if 
the application were reasonable. Judge King analyzed the factors set forth in 
section 403(2) of the Restatement and found that these indicated that the 
extraterritorial application of title VII is not unreasonable: 


First, the interest of the United States in applying its civil rights laws to 
its own nationals is sufficiently strong to support the exercise of extra- 
territorial jurisdiction and is consistent with the interest of the interna- 
tional community in eliminating discrimination. Second, extraterrito- 
rial application of Title VII would not offend the sovereignty of other 
nations because the statute does not attempt to regulate the conduct of 
foreign nationals.’* 


Judge King also argued that even if there is a conflict with foreign law, 
- title VII itself provides a means for resolving that conflict in the form of the 
“bona fide occupational qualification” (BFOQ) (42 U.S.C. §2000e-2(e)). In 
Kern v. Dynalectron,'* a U.S. company providing a helicopter service to the 
holy city of Mecca hired only Moslem pilots!® because Moslem law prohib- 
ited non-Moslems from entering Mecca; violators were subject to behead- 
ing. For this reason, the United States District Court for the Northern 


12 Id. at 1024 (quoting RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE 
UNITED STATES §403(1) (1987)). According to Judge King, Aramco had argued that extra- 
territorial application of title VII would be “unreasonable” under section 403. The majority 
opinion, however, does not address this question. 

13 Td. at 1034. 

H Kern v. Dynalectron Corp., 577 F. Supp. 1196 (N.D. Tex. 1983), af d mem., 746 F.2d 810 
(5th Cir. 1984). 

18 Dynalectron’s pilots were U.S. citizens who converted to Islam if their employment re- 
quired them to fly to Mecca. 
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District of Texas held that there was no violation of title VII because reli- 
- gion was a BFOQ for the position. The Fifth Circuit affirmed.'® 
Having determined that the absence of a conflict with international law 
obviated the need for explicit congressional intent to apply the statute ex- 
traterritorially, Judge King examined the statute for evidence of congres- 
sional “contrary intent.” She found in the “alien exemption” provision a 
contrary intent sufficient to overcome the presumption against extraterri- 
toriality: “the alien exemption provision would be meaningless if Title VII 
did not apply extraterritorially: there is no need to exempt aliens PEREIS 
abroad from coverage if no one is covered abroad. ne 


ee k k 


Judge King aptly summarized the effect of the Boureslan decision: 


Today’ s decision means that one U.S. citizen assigned to the Saudi 
office of a U.S. corporation, and another U.S. citizen working for the 
same company in T'exas could experience identical acts of discrimina- 
tion, but only the latter will have a remedy. This situation creates a 
dilemma for minorities and women: foreign assignments will be less 
attractive, while refusal of such an assignment could limit an individ- 
ual’s opportunity for advancement. As the EEOC notes, assignment toa 
foreign office is frequently a required step on the corporate ladder. 
Extraterritorial application of Title VII may therefore be necessary to 

` ensure that members of protected groups have equal opportunities with 
respect to foreign assignments that would affect their employment op- 
portunities in the United States. Extraterritorial application of Title 
VII would also protect the ‘‘justified expectations” of U.S. citizens that 
they will not lose all protection from discrimination by their employers 
simply because they have been assigned to a foreign office. Restatement 
§403(2)(d).* 


Given the potential impact of the decision, the incompleteness of the 
majority’s opinion is surprising. The majority failed to consider the juris- 
dictional principles of international law, notwithstanding the fact that its: 
decision, like the presumption against extraterritoriality, was motivated in 
large part by a desire not to impinge upon the sovereignty of other nations, 
and notwithstanding the fact that the issue was raised by the parties. The 
majority also failed to consider the reasoning of three additional district 
court decisions cited by the dissent’? that upheld the extraterritorial appli- 

cation of title VII. Finally, the “serious, potentially divisive policy consider- 
ations” that the majority referred to apparently consisted in this instance of 


16 Neither court suggested that title VII did not apply to Dynalectron’s ki in Saudi 
Arabia. 

17 857 F.2d at 1032. 

18 Id. at 1027. The effects predicted by the dissent are ar in the case itself. Boureslan 
was allegedly subjected to discriminatory practices that violated title VII and that do not appear 
to have resulted from Aramco’s need to respect or conform to the religious or social customs of 
Saudi Arabia. As Kern illustrates, necessary concessions to local law or custom can be accom- 
plished by the “bona fide occupational qualification”: exception contained in title VII. 

19 Td. at 1021 n.1. 
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little more than presumed religious and social differences between nations 
and may well have involved no more than a disagreement between em- - 
ployees of different national origin. 

The decision turns on principles of statutory construction. From that 
perspective, it stands to reason that questions regarding the extraterritorial ' 
application of a statute—which are, at bottom, questions regarding the 
relationship between the United States and other sovereign nations—can- 
not be resolved without reference to jurisdictional principles of interna- 
tional law. The majority’s omission of this analysis results in an unnecessary 
limitation of title VII, which may ultimately require a remedy by 
Congress.”° Judge King’s eloquent and well-reasoned dissent, coupled with 
the participation of the EEOC and numerous civil rights organizations in the 
amicus effort, may have prompted the Fifth Circuit to reexamine this issue 

en banc. l 
MARIALUISA S. GALLOZZI 
Of the District of Columbia Bar 


Political question dostrine—domestic effect of international law—enforcement of IC] 
decisions—treaties—UN Charter—jus cogens 


COMMITTEE OF UNITED STATES CITIZENS LIVING IN NICARAGUA v. REA- 
GAN. 859 F.2d 929. 
U.S. Court of Appeals, D.C. Cir., October 14, 1988. 


Appellants sued President Reagan and other executive branch officials in 
the U.S. district court to enjoin U.S. military aid to the Nicaraguan resist- 
ance forces (contras), alleging that the aid violated the Fifth Amendment to 
the Constitution, the United Nations Charter and customary international 
law. The district court, in an unpublished opinion, dismissed the complaint 
as presenting nonjusticiable political questions." The Court of Appeals for 
the District of Columbia Circuit (per Mikva, J.), affirming the dismissal on 
different grounds, held that (1) the trial court’s blanket invocation of the 
political question doctrine was inappropriate; (2) the statute funding the 


20 As the district court observed, this was the case with the Age Discrimination in Employ- 
ment Act (ADEA), 29 U.S.C. §§621-634: f 


When enacted, ADEA was silent on the question of extraterritorial application. Courts 
struggled with the issue but concluded that Congress did not intend ADEA to apply 
extraterritorially. See, e.g., Cleary v. United States Lines, Inc., 728 F.2d 607 (3d Cir. 1984); 
Thomas v. Brown & Root, Inc., 7145 F.2d 279 (4th Cir. 1981). In 1984, Congress amended 
the ADEA. Congress included in the definition of employee “any individual who is a 
citizen of the United States employed by an employer in a workplace in a foreign country.” 
29 U.S.C. §630(f). Thus, Congress added a clear statement, obviating the need for judicial 
guesswork. ` 


653 F.Supp. at 631. 

| Committee of United States Citizens Living in Nicaragua v. Reagan, No. 86-2620 (D.D.C. 
Feb. 6, 1987). The district court held that “questions involving delicate matters of foreign 
affairs are the quintessence of the ‘political question,’ ” slip op. at 4, and are justiciable only 
when “the nub of the controversy” is no more than “tangentially related to the politics of 
foreign policy,” id. at 5. The district court also appeared to consider aid to the contras a matter 
of purely “executive discretion.” Id. at 3. That Congress had also approved the aid was merely 
another factor counseling the court to exercise “prudence.” Id. at 6. 
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contras prevails over any earlier obligations under treaties or customary 
international law; (3) individuals have no private right of action to enforce 
decisions of the International Court of Justice; (4) adherence to an ICJ 
judgment rendered under a disputed assertion of compulsory jurisdiction is 
not required as a’ matter of jus cogens; and (5) plaintiffs had failed to show 
that U.S. government support of the contras caused their injuries or was so 
arbitrary and unreasonable as to violate their Fifth Amendment rights. 

Plaintiff-appellants are U.S. citizens living in Nicaragua and organizations 
that represent them or conduct activities there, and two U.S. organizations 
that support the United Nations and international law. They complained 
that continued U.S. funding of the contras in violation of an ICJ decision 
declaring such support to be illegal? injures them in three ways: first, disre- 
gard of the decision undermines respect for the United Nations and the ICJ; 
second, contra forces have attacked or destroyed health clinics and other 
Nicaraguan projects supported by plaintiffs and made it more difficult for. 
them to recruit additional volunteers; and third, contra activities have di- 
rectly threatened plaintiffs’ lives and property. Plaintiffs alleged that a 
contras have a policy of intentionally attacking U.S. citizens and other “ʻi 
ternationalists”’ in Nicaragua such as themselves, and that the contras pou 
not exist without U.S. aid. 

The court of appeals noted that the first of the three harms is a purely 
ideological injury that may not even entitle the plaintiffs to standing, and 
that the entire complaint may involve matters committed to the discretion 
of the political branches. Nevertheless, the court declined to dismiss any 
part of the complaint as nonjusticiable. A recent D.C. Circuit decision had 
criticized the political question doctrine for evidencing “‘shifting contours 
and uncertain underpinnings” and for being “‘susceptible to indiscriminate 
and overbroad application.’ Relying on this ruling, the court expressed 
particular reluctance to apply the doctrine to claims involving personal 
liberty and property.* 

‘Turning to the merits, the court considered the alleged conflict between 
the act appropriating military aid to the contras® and the treaty obligations 
of the United States under Article 94 of the UN Charter, which requires 
compliance with IC] decisions. Relying on the principle of the Head Money 
Cases,° the court held that “treaties and statutes enjoy equal status [in do- . 
mestic law] and therefore . . . inconsistencies between the two must be 
resolved in favor of the lex posterior.” The rule, which the court said re- 


? Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
IC] Rep. 14 (Judgment of June 27). After unsuccessfully challenging jurisdiction, Military and 
Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Jurisdiction and Admissibility, 
1984 ICJ Rer. 392 (Judgment of Nov. 26), the United States withdrew from the case. State- 
ment on the United States Withdrawal from the Proceedings Initiated by Nicaragua in the 
International Court of Justice, Jan. 18, 1985, reprinted in 24 ILM 246 (1985). 

3 Ramirez de Arrellano v. Weinberger, 745 F.2d 1500, 1514 (D.C. Cir. 1984) (en banc’, 
vacated on other grounds, 471 U.S. 1113 (1985). ` 

4 859 F.2d 929, 934-35. 

5 Military ‘Construction Appropriations Act for Fiscal Year 1987, Pub; L. No. 99-506, 
§101(k), 100 Stat. 1783 (1986). 

8 112 U.S. 580 (1884). 7 859 F.2d at 936. 
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flected a “dualist influence” in American law, applied even though Con- 
gress had not explicitly repudiated Article 94.8 

Similarly, the court rejected plaintiffs’ claim that aid to the contras vio- 
lated the rule of customary international law that nations must obey the 
rulings of an international triburial to whose jurisdiction they submit. Even 
if the United States had not contested ICJ jurisdiction in this case, the court . 
held, the statute would prevail because subsequently enacted statutes su- 
persede existing customary international law. The court acknowledged that 
the Supreme Court had never directly addressed this issue, but said that 
dictum in cases dating back to The Paquete Habana? supports the principle. 
The court also relied on its own earlier decision in Tag v. Rogers,!° which 
suggested in dictum that customary international law is subordinate to all 
statutes whenever enacted. Acknowledging that the rule may be different in 
other nations that give primacy to international law over the domestic legal 
order, the court added, ‘‘Nonetheless, the law in this court remains clear: no 
enactment of Congress can be challenged on the ground that it violates 
customary international law.” ™ 

Plaintiffs argued that the rules requiring compliance with international 
judgments and prohibiting the use of aggressive force against other nations 
are not ordinary principles of international law. Rather, these are nondero- 
gable norms, jus cogens, and therefore have quasi-constitutional status within 
U.S. law. The court questioned whether there was any such distinction in 
domestic law between jus cogens and lesser principles of customary interna- 
tional law but did not decide the issue. Instead, it noted the frequency with 
which ICJ defendants refuse to appear and found that adherence to the 
decisions of international tribunals is not so universally accepted as to be a 
peremptory norm. The court rejected the claim that the norm prohibiting 
the aggressive use of force had been violated, characterizing the claim as an 
attempt by plaintiffs to “bootstrap” the ICJ Judgment to the status of jus 
cogens because the Judgment relies for its holding on a peremptory norm. 

To make out a Fifth Amendment claim, plaintiffs were required to show 
that the Government’s actions were “arbitrary and unreasonable.” Since 
Congress’s violations of treaties or international law are “not cognizable in 
domestic court,”’!* the court reasoned, such violations are not by themselves 


8 Moreover, the court said that Article 94 applies only between nations, and was never 
intended to give individuals a private right of action to challenge violations. Nor can the alleged 
violation of Article 94 by the Department of State in disbursing funds for the contras be an 

“agency action . . . not in accordance with law” that would support a right of action under the 
Administrative Procedure Act, §10, 5 U.S.C. §§702, 706 (1982), because the “violation” is not 
cognizable in domestic courts. 859 F.2d at 942. 

° 175 U.S. 677 (1900). 

'0 267 F.2d 664, 666 (D.C. Cir. 1959), cert. denied, 362 U.S. 904 (1960), in which the D.C. 
Circuit said: 


Whatever force appellant’s argument might have in a situation where there is no applica- 
ble treaty, statute, or constitutional provision, it has long been settled in the United States 
that the federal courts are bound to recognize any one of these three sources of law as 
superior to canons of international law. 


11 859 F.2d at 939. 12 Id. at 943. 
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sufficient to support the Fifth Amendment claim. Even if the flouting of the 
_ICJ Judgment were cognizable, however, the court found that it was not 
arbitrary; the U.S. arguments against ICJ jurisdiction provided a colorable 
justification for the actions. 

More fundamentally, the plaintiffs failed to show that U.S. government 
actions had caused’ their injuries. The court refused to hold the United 
States responsible for all acts by the contras simply by virtue of the funding, 
in the absence of an allegation that the United States had intended the 
contras to harm U.S. citizens and organizations conducting lawful activities. 
Nor had the Government recklessly disregarded foreseeable harm to the 
plaintiffs. The court held that the United States had no particular duty to 
protect the plaintiffs or to control the contras. In addition, the risks of the 
U.S. action had to be weighed against the foreign policy objectives of the 
political branches, which were entitled to considerable deference. . 


* k k k 


The decision that statutes supersede earlier treaties or customary rules of 
international law follows the basic principle of the new Restatement.” The 
foundation of this doctrine has been questioned, but as a practical matter 
the issue seems settled.'* The court’s reluctance to extend this principle to 
jus cogens, however, is surprising. While it might seem useful (if unrealistic) 
to preserve the possibility of using some grand principle of international law 
to vindicate human rights, it is just as likely to work the other way.’ 

. The court avoided considering whether jus cogens has peremptory effect 
in domestic law by holding that the customary rule requiring nations that 
have submitted to an international court to abide by its judgment is not a 
matter of jus cogens. The only support offered for this assertion was the 
observation that nations sometimes refuse to appear before the ICJ to an- 
swer complaints in cases in which they dispute the Court’s compulsory j juris- 
diction. But nations also disregard the prohibition of aggressive force and 


13 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §115 
(1987) [hereinafter RESTATEMENT]. The Restatement also instructs the court to give effect to 
the statute only if the intent of Congress to supersede the treaty or customary rule is clear and 
the two cannot be harmonized. Jd. §§114, 115. The court recognized that on the basis of the 
jurisdictional dispute, “Congress may well believe that its support for the Contras, while 
contravening the ICJ judgment, does not violate its treaty obligation under Article 94.” 859 
F.2d at 936. Nevertheless, for purposes of the motion to dismiss, the court accepted as true the 
allegation that the treaty had been violated. 

14 See Henkin, The Constitution and United States Sovereignty: A Century of Chinese Exclusion and 
its Progeny, 100 HARV. L. REV. 853 (1987); Henkin, International Law as Law in the United States, 
82 Micu. L. Rev. 1555 (1984). The remaining dispute between the drafters of the Restatement - 
and other commentators appears to be over the extent to which customary international law 
can supersede prior acts of Congress, not the reverse. See Goldklang, Back on Board the Paquete 
Habana: Resolving the Conflict Between Statutes and Customary International Law, 25 VA. J. INT'L L. 
143 (1984). 

15 See Finzer v. Barry, 798 F.2d 1450 (D.C. Cir. 1986) Gnternational obligation to protect the 
“dignity” of foreign diplomats overcomes constitutional right of free speech), afd in part and 
rev'd in part sub nom. Boos v. Barry, 108 S.Ct. 1157 (1988). 
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violate basic human rights, yet the court acknowledges these as unquestion- 
ably matters of jus cogens. 

The United States was widely criticized for its withdrawal from the Nica- 
ragua case, as were other nations that flouted the ICJ. Moreover, neither the 
United States nor any other nation seriously contests the principle that the 
rulings of competent international tribunals should be obeyed; in the Nica- 
ragua case, the United States argued instead that the ICJ did not have 
jurisdiction. This suggests that the internationa] community of states as a 
whole accepts the rule requiring compliance with ICJ judgments. It is un- 
clear, however, what it would mean for this norm to have peremptory 
character.’® The court might have done better to conclude that even if this 
rule requiring compliance were a peremptory norm of international law, it 
would nonetheless be superseded in domestic law by acts of Congress. 


MARTIN WALD 
Of the District of Columbia Bar 


Aliens—political asylum—eligibility of Salvadoran draft evader for refugee status 
—refusal to associate with military force that engages in internationally con- 
demned acts of violence 


M.A. A26851062 v. IMMIGRATION AND NATURALIZATION SERVICE. 858 
7 F.2d 210; 1989 WESTLAW 2549. 
U.S. Court of Appeals, 4th Cir., September 29, 1988; January 5, 1989. 


On remand after reversal of a prior denial of a motion to reopen depor- 
tation proceedings and a final order of deportation,’ petitioner, a native ànd ` 
citizen of El Salvador, presented a renewed application for political asylum 
as a refugee under section 208(a) of the Immigration and Nationality Act (8 
U.S.C. §1158(a) (1982)) (INA or Act). The Immigration Judge found that 
petitioner had failed to present a prima facie case for eligibility under sec- 
tion 208(a) of the INA, a prerequisite to reopening his deportation proceed- 
ings for a hearing on the merits of the asylum claim, and therefore denied 
petitioner’s motion to reopen and issued another final order of deportation. 
Petitioner appealed, and the Board of Immigration Appeals (BIA) affirmed. 
On petition for review of the BIA’s decision, the U.S. Court of Appeals for 
the Fourth Circuit (per Winter, J.) reversed the order denying the motion to 
reopen, remanded the case for determination on the merits of whether 
petitioner is eligible to be granted political asylum, and held: that petitioner 
had made a prima facie case that he merits refugee status and thus consider- 
ation for political asylum on the basis of his sincere refusal to participate in 
actions of the Salvadoran Armed Forces condemned by the international | 
community and the likelihood that he would be punished for his refusal to 
serve with those forces. Judge Murnaghan filed a concurring opinion. On 


16 If it is not a peremptory norm, it is because submitting to jurisdiction is a voluntary 
undertaking by each nation. As long as a nation may enter into agreements waiving its right to 
enforce ICJ decisions, the norm cannot be “nonderogable” within the meaning of the Vienna 
Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331, Arts. 
53,64. See also RESTATEMENT, supra note 13, §331. 

1 Alvarez v. INS, No. 85-1221 (4th Cir. Jan. 24, 1986). 
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January 5, 1989, the Fourth Circuit granted the Justice Department’s re- 
quest for a rehearing en banc based on the Department’s position that the 
decision presented an issue of “exceptional importance” and could have “an 
enormous potential impact” on U.S. asylum law. 

In 1982 the petitioner fled El Salvador “to avoid serving in its violent 
military.’ His evidence supporting his asylum claim focused on the Salva- 
doran military’s role in the violation of human rights in that country, in- 
cluding testimony of violations that he and members of his family had 
suffered. He also presented evidence of persecution suffered by those who 
refused to’ serve in the Salvadoran Armed Forces, due at least in part to 
suspicions raised by such refusals that the individuals were opponents of the 
Salvadoran Government. l 

The BIA denied the motion by petitioner to reopen his deportation pro- 
ceedings on two grounds. First, the BIA found that petitioner had failed to 
show the likelihood of individual persecution solely for his refusal to serve in 
the military, or to show that “his predicament is appreciably different from 
the danger facing all the population.” Second, the BIA rejected petitioner’s 
claim that by serving in the Salvadoran Armed Forces he would associate 
himself with a military that commits internationally condemned acts of 
violence. To support this second claim adequately, the BIA ruled, the peti- 
tioner would have to prove that he would be required to engage in such 
“inhuman conduct,” that these actions were the result of policies of the 
Salvadoran- Government or military, and that no official condemnation of 
such policies existed. 

In reversing the decision of the BIA, the court of appeals first reviewed 
case law that has developed the definition of “a well-founded fear of perse- 
cution,” the relevant standard for determining refugee status under section 
101(a) of the INA (8 U.S.C. §1101(a)(42)(A) (1982)), and therefore eligibil- 
ity for political asylum under section 208(a) of the Act. The court inter- 
preted the petitioner’s burden under this standard as one “to produce 
specific, objective evidence of a ‘good reason’ to fear persecution,” rather 
than evidence of an individual threat. Finding that group characteristics 
may satisfy the statutory requirement, the court explained that “the peti- 
tioner ought to be able to adduce objective evidence that members of his ` 
group, which includes those with the same political beliefs of the petitioner, 
are routinely subject to persecution. ”* 

Noting that the-claim of fear of persecution was largely based on peti- 
tioner’s status as a draft evader, the court turned for guidance to the Hand- 
book on Procedures and Criteria for Determining Refugee Status (Handbook), pro-- 
duced by the United Nations High Commissioner for Refugees (UNHCR).° 
The Handbook recognizes draft evaders as a distinct group for the purpose of 
determining refugee status, and discusses various factors to be considered in 


2 858 F.2d 210, 216. 

3 Id. at 218 (quoting the BIA Interim Decision). 

4 Td. at 214. 

5 UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, HANDBOOK ON PROCEDURES 
AND CRITERIA FOR DETERMINING REFUGEE STATUS, UN Doc. HCR/PRO/4 (1979). 
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making that determination. Mere fear of punishment for draft evasion or 
desertion will not support a valid claim of persecution. On the basis of recent 
U.S. court decisions, the court held that the BIA, when considering draft 
evasion as an expression of political opposition to a government, must treat 
the draft evader as it would any other asylum applicant: “taking into ac- 
count the genuineness of the alien’s conviction, the type of treatment which 
the alien fears upon his return to his country, the reasons for such treat- 
ment, and the reasonableness of the fear.’’® 

The court established a more limited review, however, for asylum claims 
such as that of the petitioner: ‘Where the military engages in internationally 
condemned acts of violence with which the asylum-seeker sincerely does not 
wish to be associated, in light of the UNHCR, the only relevant factor is the 
likelihood that the alien will be punished.” The court ruled that the peti- 
tioner had presented sufficient evidence to establish a prima facie case of 
this likelihood. (In his concurring opinion, Judge Murnaghan emphasized 
that petitioner had made only a prima facie case and that a hearing on the 
merits would need to consider several facts suggesting that petitioner’s 
motive was “more to sneak in to the United States than simply to flee El 
Salvador.”’®) 

The court also rejected the burden that the BIA had imposed on the 
petitioner for establishing a sufficient claim of forced association with a 
military that engages in internationally condemned actions. Recognizing the 
unlikelihood that an asylum applicant could prove compulsion to commit 
atrocities, the court referred to the Handbook’s emphasis, as the relevant 
factor, on the potential association with condemned conduct. The court 
ruled that an appropriate inquiry must consider the pervasiveness of atroci- 
ties: “Whether an individual will be associated with condemned conduct will 
depend largely on how widespread it has become . . . .”® The court found 
that the petitioner had presented sufficient evidence to show the frequent 
and widespread nature of atrocities committed by the Salvadoran military 
against the civilian population. The court likewise rejected the BIA’s re- 
quirement that the petitioner prove that such atrocities are the policy of the 
Government: “‘It is sufficient . . . [to] show that the Salvadoran government 
is unwilling or unable to control the offending group, here, the armed 
forces.” ?? , 

Finally, the court rejected the BIA’s position that a political asylum claim 
based on such human rights violations is admissible only after official con- 
demnation of such conduct by international bodies such as the United Na- 
tions. The court instead quoted with approval the standard enunciated in 
the Handbook, which recommends protection of “those individuals who do 
not wish to be associated with military action ‘condemned by the interna- 
tional community as contrary to basic rules of human conduct.’ *’! The 
court considered those “‘basic rules” to be well documented and readily 
available for guidance. Directing the BIA’s attention to the norms contained 


ê 858 F.2d at 216. 7 Id. 
8 Id. at 220 (Murnaghan, J., concurring). 9 Id. at 218. 
10 Td. Td. 
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in common Article 3 of the Geneva Conventions of August 12, 1949 for the 
Protection of Victims of War,'? the court identified those norms as repre- 
senting “‘the international consensus regarding minimum standards of con- 
duct during wartime.’’”® The petitioner had presented sufficient evidence to 
show that the Salvadoran military had contravened these standards by its 
failure to treat civilians humanely, its murder and torture of noncombatants 
and its sentencing and execution of civilians without regular court pro- 
ceedings. 


* k k $ 


Those concerned with the transformation of the norms of the Geneva 
Conventions, and other humanitarian and human rights instruments, into 
customary international law!* may be both encouraged and disappointed by , 
the analysis in this decision. The court cautiously referred to common Arti- 
cle 3 of the Geneva Conventions of 1949 for guidance in discerning “mili- 
tary action ‘condemned by the international community as contrary to basic 
rules of human conduct.’ ”15 In a footnote, the Universal Declaration of 
Human Rights’? and the International Covenant on Civil and Political 
Rights!’ were also identified as “[d]ocuments detailing minimum standards 
of human rights other than in times of war. . . .”””* Nevertheless, the court 
avoided any identification of these “minimum standards” as customary in- 
ternational law.'® 

The court was equally careful to avoid any discussion of the potentially 
binding nature of these international instruments, or the customary norms 
they may declare, within the U.S. domestic legal system. The court dis- 
missed petitioner’s second claim, of a right under the Geneva Conventions 
not to be deported to a country at war, as ‘‘unclear,” yet its footnote analysis 
of that claim did little to resolve the question. In effect, it refused to address 
petitioner’s argument that, in the court’s words, “as a matter of law (rather 
than as a matter of guidance in interpreting the Refugee Act) it would 
violate the Conventions to return him to El Salvador.’’?° Although this 
approach avoids the controversy raised in cases involving an alien’s invoca- 


12 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, Aug. 12, 1949, 6 UST 3114, TIAS No. 3362, 75 UNTS 31; Convention 
for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of 
Armed Forces at Sea, Aug. 12, 1949, 6 UST 3217, TIAS No. 3363, 75 UNTS 85; Convention 
Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 UST 3316, TIAS No. 3364, 
75 UNTS 135; Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 
12, 1949, 6 UST 3516, TIAS No. 3365, 75 UNTS 287. 

13 858 F.2d at 219. 

14 See, e.g., Meron, The Geneva Conventions as Customary Law, 81 AJIL 348 (1987). 

15 858 F.2d at 218 (quoting HANDBOOK, supra note 5, para. 171). 

18 GA Res. 217A (H1), UN Doc. A/810, at 71 (1948). 

17 GA Res. 2200, 21 UN GAOR Supp. (No. 16) at 52, Un Doc. 476316 (1966). 

18 858 F.2d at 219 n.7. : 

19 Nor did the court consider their possible status as jus cogens. See Meron, On a Hierarchy of 
International Human Rights, 80 AJIL 1, 15 (1986). 

20 858 F.2d at 219 n.7. 
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tion of conventional or customary international law before U.S. courts,”? it 
does little to advarice the terms of this ongoing debate. Perhaps, in the final 
analysis, this case indicates that the use of international humanitarian and 
human rights law to inform U.S. constitutional and statutory standards”? 
remains.a viable, if limited, strategy. The court found itself guided by 
customary international law, yet failed even to identify it as such. 


JOHN A. DETZNER 
Of the Illinois Bar 


GATT DISPUTE SETTLEMENT PANEL 


International trade—export restraint agreements—Japan—United States—third- 
country dumping 


JAPAN—TRADE IN SEMI-CONDUCTORS. No. L/6309. 
GATT dispute settlement panel report, March 24, 1988.* 


In this dispute settlement action in the General Agreement on Tariffs and 
Trade (GATT), the complainant European Communities (EC) challenged 
the 1986 Japan-U.S. Arrangement on Semiconductor Trade (Arrange- 
ment).' The panel of three experts found that (1) export regulations that 
prevent or quantitatively restrict exports.below a minimum price level are 
inconsistent with GATT Article XI; (2) a complex of Japanese government 
measures including non—legally binding administrative guidance to prevent 
semiconductor exports below cost were such export restrictions and, hence, 
inconsistent with GATT Article XI; (3) the GATT’s provisions on dumping 
in Article VI neither justify nor forbid such restraints by exporting coun- 
tries; and (4) the evidence did not show that Japanese actions to improve 
market access for foreign semiconductors had discriminated in favor of U.S. 
products. 

The Arrangement emerged from years of controversy between the 
United States and Japan over semiconductor trade, climaxing in 
1985-1986. The U.S. semiconductor industry had pressed its view that 
import barriers and pervasive government intervention had kept competi- 
tive U.S. semiconductors out of the Japanese market, making possible a 
buildup of chronic excess capacity and the dumping of surplus production 
on world markets.* The U.S. industry filed three trade petitions in 1985: 
one by the Semiconductor Industry Association únder section 301 of the 


2! See, e.g., Garcia-Mir v. Meese, 788 F.2d 1446 (11th Cir.), cert. denied sub nom. Ferrer-Ma- 
zorra v. Meese, 107 S.Ct. 289 (1986); Agora: May the President Violate Customary International 
Law?, 80 AJIL 913 (1986); Agora: May the President Violate Customary International Lau? (Cont'd), 
81 AJIL 371 (1987). 

®2 See Lillich, The Role of Domestic Courts in Enforcing International Human Rights Law, in GUIDE 
TO INTERNATIONAL HUMAN RIGHTS PRACTICE 223, 236-38 (H. Hannum ed. 1984). 

* Derestricted Aug. 22, 1983 (INF/240). 

' Arrangement Concerning Trade in Semiconductor Products, Sept. 2, 1986, Japan-U.S., 
reprinted in 25 ILM 1409 (1986). 

2 See T. HOWELL ET AL., THE MICROELECTRONICS RACE (1988). 
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Trade Act of 1974 (19 U.S.C. §2411 (1982)) in June, and two antidumping 
petitions, on EPROMs and 64K DRAMs.? In addition, the U.S. Govern- 
ment instituted on December 6, on its own motion, an antidumping investi- 
gation of all DRAMs of 256K and above. Months of negotiations led to the 
initialing by Japan and the United States of an ad referendum text on July 
31, 1986, suspension of the section 301 investigation and suspension of the 
antidumping investigations on EPROMs and DRAMs of 256K and above.* 
The final text of the Arrangement was signed on September 2, 1986. 
There are three parts to the Arrangement. The first provides for affir- © 
mative Japanese government efforts to encourage expanded sales in Japan 
of semiconductors manufactured by foreign-based firms. The second, con- 
cerning dumping, provides for Japanese governmental monitoring of costs 
and prices, as well as prevention of exports below fair value, of certain other 
semiconductors to the U.S. market; also, similar monitoring of Japanese 
semiconductor exports to other countries. This ‘‘third-country monitoring” 
provision sought to avoid having the United States become a high-priced 
island in a low-priced world market.® Finally, the general provisions in the 
third part of the Arrangement provide for consultations, the preservation of - 
GATT rights and obligations, access to Japanese government research and 
development, and termination on 60 days’ notice, or on July 31, 1991. 
From September 1986 through January 1987, semiconductor prices con- 
tinued to be depressed. The Japanese Ministry of International Trade and 
Industry (MITI) then tightened enforcement of export monitoring, using 
existing export-licensing procedures.® MITI also issued quarterly supply 
and demand forecasts; made in consultation with industry committees, and 
“impressed upon [manufacturers] the need to reflect real demand in their 
production.” However, on April 17, 1987, President Reagan determined 


3 An EPROM is an erasable programmable read-only-memory semiconductor device. 
DRAM stands for dynamic random access memory, a commodity semiconductor device that is 
a basic building block of many electronic products, including microcomputers. The 64K 
-DRAM, which holds 64,000 bytes, has been succeeded by the 256K DRAM since 1986, and the- 
‘L-megabyte chip since 1987. 

4 See Presidential Determination under Section 301 of the Trade Act of 1974, 51 Fed. Reg. 
27,811 (1986), reprinted in 25 ILM 1408 (1986) (together with presidential statement of July 
31, 1986). The suspension agreements for EPROMs (51 Fed. Reg. 28,253 (1986)) and 256K+ 
DRAMs (51 Fed. Reg. 28,397 (1986)) were entered into between the Department of Com- 
merce.and individual Japanese respondent companies. They provide for suspension of anti- 
dumping duties in return for agreement to raise prices to a level at or above “fair market 
values” determined by the Department; they also require the ongoing reporting of costs and 
prices to the Department. The deadline for conclusion of the antidumping investigation on 
64K DRAMs expired before the semiconductor settlement. See antidumping order, 51 Fed. 
Reg. 21,781 (1986). 

5 The Arrangement’s text provides that both Governments recognize the need to prevent 
dumping, and requires Japan to “monitor, as appropriate, costs and export prices on the 
products exported by Japanese semiconductor firms from Japan.” 

8 All the monitored categories of semiconductors were already subject to Japanese export 
controls under COCOM, implemented under the Foreign Exchange and Foreign Trade Con- 
trol Law (Law No. 228 of 1949, as revised) and the Export Trade Control Order (Cabinet 
Order No. 378 of 1949, as revised). 

7 Report of the Panel at 9, para. 27 [hereinafter Report]. 


> 
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that Japan had not implemented or enforced the market access or third- 
country dumping provisions of the Arrangement, and proclaimed duty in- 
creases on certain articles of Japan.® In response to Japanese implementation 
actions, the upturn in demand for electronics and computers, and continu- 
ing short supply, merchant? semiconductor į prices then rose cane have kept 
on rising. 

The EC had voiced its concern during the U.S.-Japan negotiations, and 
moved quickly to seek consultations in the fall of 1986 under GATT Article 
XXII and the GATT Antidumping Code.'® Dependent on semiconductor 
imports for its electronics industry, the EC objected to the increase in prices; 
it also alleged that U.S. firms would receive privileged access to the Japanese 
market. 

The GATT consultations failed to achieve rescission of the Arrangement; 
consequently, the EC requested a dispute settlement panel under GATT 
Article XXIII(2) on February 19, 1987.'' The panel was authorized on 
April 15 and formed in the next 2 months; it met five times in the fall and 
winter of 1987-1988. Although the complaint was directed at Japan’s im- 
‘plementation, not the Arrangement itself, the United States was granted 
full participation in all panel meetings and access to all documents.'* The 
panel’s decision was circulated to the GATT on March 24, 1988. 

The panel’s primary focus was on GATT’s prohibition on quantitative 
restrictions, Article XI, and how it applied in this situation.’* The panel 
began by finding that a regulation that allows export in principle, but not 
below a minimum price level, amounts to a ban on exports below the floor 
price, and that this in turn is inconsistent with Article XI.'4 


® Presidential Determination under Section 301 of the Trade Act of 1974, 52 Fed. Reg. 
13,419 (1987); Proclamation No. 5631, Apr. 17, 1987, id. at 13,412. 

? The merchant market refers to transactions between unrelated parties. Almost all Japanese 
semiconductor makers (and some large U.S. makers) are vertically integrated electronics com- 
panies whose internal transfer prices may differ from merchant market prices. 

10 Commission of the European Communities, Statement by Commissioners De Clercq and 
Narjes on U.S./Japan Agreement on Semi Conductors, Information Release No. IP(86)385 
(Aug. 1, 1986); E.C. Challenges U.S.-Japanese Semiconductor Accord (statement by De Clercq 
and Narjes), EC Delegation Release No. 31/86 (Oct. 8, 1986), reprinted in 25 ILM 1621 
(1986). 

l No. L/6129 (panel request defining the complaint) (Feb. 19, 1987). 

12 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. (5), (6), TIAS No. 
1700, 55 UNTS 188 (GATT). This treatment followed the precedent set in the 1985 U.S. 
challenge in the GATT to EC tariff preferences for citrus (multiple defendants), and it fol- 
lowed two 1987 cases with multiple plaintiffs (the EC and Canada against the United States on 
customs user fees; the EC, Canada and Mexico against U.S. Superfund Oil excise tax differen- 
tial). The semiconductor panel also received submissions from the interested third parties 
Australia, Brazil, Canada, Hong Kong and Singapore. The panel did not make findings on 
issues raised solely by the United States or interested third parties, Report at 36, para. 98; but it 
fully summarized their views, id. at 25-36, paras. 72-95. 

8 Article XI forbids GATT contracting parties to institute or maintain prohibitions or 
restrictions other than duties, taxes or other charges, “whether made effective through quotas, 
import or export licenses or other measures,” on imports, exports or sales for export. 

M Report at 37, para. 105. The panel here restated, reaffirmed and followed the majority 
view in the 1978 panel decision that found the EC’s minimum price scheme on tomato con- 
rentrates inconsistent with Article XI. GATT, BASIC INSTRUMENTS AND SELECTED Docu- 
MENTS, 25th Supp. 99 (1977-78). 
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The panel then examined the nature of the monitoring scheme for third- 
country dumping challenged by the EC. Japan had argued that government 
measures were merely nonbinding “administrative guidance.” Japanese 
companies limited their semiconductor exports and production by private 
decision in their own self-interest, the Japanese Government had submitted, 
and therefore-Article XI did not apply. The panel took a broad view of the 
scope of Article XI, citing its reference to “‘measures”—not just laws or 

-regulations—as support for looking at the substance of the Japanese govern- 

mental action, not just its legal status. The panel also looked to the discus- 
sion of administrative guidance in a 1987 panel decision on Japanese agri- 
-cultural import restrictions, which had found that “administrative guidance 
in the special circumstances prevailing in Japan could . . . be regarded as a 
governmental measure enforcing supply restrictions.”’!® 

But the semiconductor panel recognized that not all nonmandatory gov- 
ernment requests were covered by Article XI. It was up to the panel to draw 
the line in each case, depending on the nature of the government-industry 
relations concerned. If (1) there were sufficient incentives or disincentives 
to make even nonmandatory measures éffective, and (2) government inter- 
vention were essential to the operation of the restrictions on below-cost 
exports, the measures would be equivalent to mandatory requirements that 
fell within the range of measures covered by Article XI.'° 

The panel found that at least by April 1987, it would have been clear to 
Japanese exporters that the Japanese Government had made an undertak- 
ing to prevent below-cost exports, and that it would have been able to 
identify and pursue such exports. But the monitoring alone had not been 
enough to ensure compliance. Additional measures—the tightening of ex- 
port licensing, and the supply and demand forecasts—had been necessary. 
Any restriction on exports was necessarily tied to production cutbacks; the 
forecasts had reinforced the other measures. MITI’s monitoring also helped 
assure firms that others were not cheating. On the basis of these factors, the 
panel concluded that contrary to Article XI(1), “an administrative structure 
had been created by the Government of Japan which operated to exert 
maximum possible pressure on the private sector to cease exporting at 
prices below company-specific costs.”"?” The panel also found that Japanese 
government export-licensing practices that led to delays of up to 3 months 
in the issuance of export licenses for semiconductors exported to non- 
United States markets constituted nonautomatic export licensing inconsis- 
tent with Article X1I(1).'§ 

The panel then examined the issue most emphasized by the EC: the 
application of GATT Article VI on antidumping. Japan had maintained 
that its measures were justified by Article VI because that provision con- 


15 Report at 38, para. 107 (summarizing one of the findings in Japan—Restrictions on 
Imports of Certain Agricultural Products (No. L/6253), panel report (Nov. 18, 1987), dis- 
cussed in 27 ILM 1596 note (1988)). The Japanese Government had argued in the agricultural 
case that administrative guidance qualified as a “governmental measure” to manage supply 
under Article X1(2}(c). 

‘8 Report at 39, para. 109. 17 Id. at 41, para. 117. 

18 Td. at 42, para. 118. 
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demns dumping. The EC responded that under Article VI, only | an import- 
ing country could take action against dumping, and that the provision there- 
fore established an independent ground for holding the Japanese actions 
impermissible under the GATT. The panel rejected both arguments and 
held that Article VI is silent on actions by exporting parties.'® 

Examining the evidence presented, the panel found that the information 
submitted to it did not indicate that the Japanese market access measures 
favored U.S. products inconsistently with the most-favored-nation obliga- 
tions of Article I. It noted that bilateral agreements do exist that provide for 
nondiscriminatory treatment.”° 

On May 5, 1988, the GATT Council adopted the panel’s findings and its 
suggested recommendation that Japan bring the third-country monitoring 
scheme into conformity with GATT.?! 


* k * * 


Article XI is, and has long been considered, one of the core obligations of 
the GATT.” However, it has almost always come into focus in connection 
with legislation or mandatory government regulations restricting import vol- 
ume. Disputanis have also sought relief under Article XI from regulations 
banning exports outright.” The semiconductor panel has clarified that 
restrictions on export volume or minimum price schemes—such as those 
often imposed by producing ‘countries to forestall trade friction with im- 
porting countries—also transgress Article XI. The panel’s findings on min- 
imum price floors are intriguing, sweeping into the scope of Article XI such 
devices as government-enforced minimum price cartels on exports, the EC’s 
own minimum import price schemes in the horticultural sector, and perhaps 
even the EC’s variable levy. 

Also of great interest is the panel’s discussion of the scope of conduct to 
which Article XI or, by extension, the other positive obligations of GATT 
apply. The conceptual problem is how to apply the conventional distinction 


19 Td. at 42-43, paras. 120-21. 

2 Id. at 43-44, paras. 124-27. The panel declined to make a finding on whether the 
third-country monitoring measures violated the nondiscrimination provisions of Article I or 
Article XVII(1)(c), or the publication requirements of Article X, since the real issue was 
violation of Article XI. It found that the market access measures were outside the scope of 
Article X altogether. The EC had also argued ‘‘non-violation’’ nullification and impairment 
under Article XXIII(1)(b) and (c); the panel rejected this argument, as the monitoring mecha- 
nism-had been found to violate Article XI(1) and the EC’s evidence on the market access issue 
did not indicate actual discrimination. 

21 GATT Adopts Dispute Panel Report Condemning U.S.-Japan Agreement on Semiconductor Trade, 
Int'l Trade Rep. (BNA} 691 (May 11, 1988). 

22? A ban on quantitative restrictions was central to the earliest proposals for the postwar 
trading regime. See generally J. JACKSON, WORLD TRADE AND THE Law OF GATT 309-11 
{1969). These proposals, in turn, descended from efforts in the 1920s to eliminate the qualita- 
tive trade controls instituted during the First World War. See Kelly, Antecedents of Present 
Commercial Policy 1922-1934, in STUDIES IN U.S. COMMERCIAL Po.icy 54 (W. B. Kelly ed. 
1963). 

23 See, eg., Canada—Measures Affecting Exports of Unprocessed Herring and Salmon (No. 

` L/6268), panel decision (Nov. 20, 1987), discussed in 27 ILM 1539 note (1988). 
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between government action (bound by government-to-government obliga- 
tions) and private acts (to which the GATT does not apply) to the ambigu- 
ous, intermediate situation created by administrative guidance. 

Administrative guidance is widely used by the Japanese Government as a 
means of informally enforcing government policy.” In the classic scenario, 
government officials offer advice or make requests without any direct legal 
authority to compel compliance, relying on the persuasive power of denial 
of benefits or invocation of collateral sanctions within their ministry’s dis- 
cretion. The firms or individuals that are the objects of guidance may then 
in theory freely decide whether to comply. If a ministry has enough regula- 
tory levers elsewhere, it can be quite effective in affecting behavior in the 
private sector.?° While guidance is not legally binding, neither is it subject to 
judicial review, as a matter of Japanese legal doctrine. It is not justiciable 
since it is not an “administrative disposition”; standing requirements and’ 
the broad drafting of Japanese statutory mandates effectively preclude 
court challenge. 36 Yet, as the semiconductor panel recognized, the concrete - 
economic effects of informal guidance can be just as real as those of mea- 
sures explicitly regulated by the GATT, and are subject to the same obliga- 
tions. As the EC argued, a contrary finding would create an imbalance in 
GATT obligations in favor of countries that prefer informal enforcement. 

Drawing the line between private action and public compulsion is not just 
an issue for GATT. If an export restraint is a voluntary agreement between 
firms and the government merely acts as a coordinator, antitrust doctrine 
tells us that there is a significant antitrust risk.” On the other hand, the 
semiconductor decision indicates that government involvement sufficient to 
make a thorough showing of sovereign compulsion may trigger the applica- 
tion of Article XI—if there isa GATT contracting party that complains. Ifa 
voluntary export restraint ends up in the GATT, it will not be because 
either the author or the object brought it there, as the semiconductor 
case shows. 

Since the adoption of the panel report, both the United States and Japan 
have taken the position that the Arrangement is still valid and remains in’ 


24 Haley, Administrative Guidance versus Formal Regulation: Resolving the Paradox of Industrial 
Policy, in LAW AND TRADE ISSUES OF THE JAPANESE ECONOMY 107 (G. Saxonhouse & K. 
Yamamura eds. 1986). 

25 Administrative guidance has been much discussed in the English- language literature on 
Japanese law, beginning with Narita, Administrative Guidance, 2 LAW IN JAPAN 45 (1968); see 
also Yamanouchi, Administrative Guidance and the Rule of Law, 7 LAW IN JAPAN 22 (1974); and 
15 and 19 id. passim; and other sources listed in the bibliography following Haley, supra note 
24, at 125. On administrative guidance in action, see F. UPHAM, LAW AND SOCIAL CHANGE IN 
POSTWAR JAPAN 176-84 (1987); Smith, The Japanese Foreign Exchange and Foreign Trade Con- 
trol Law and Administrative Guidance: The Labyrinth and the Castle, 16 L. & PoL’y INT'L Bus. 417 
(1984); and C. JOHNSON, MITI AND THE JAPANESE MIRACLE 265-74, 296-301 (1982). 

26 F, UPHAM, supra note 25, at 170-76. 

27 U.S. Dep’t of Justice, Antitrust Enforcement Guidelines for International Operations, 
Antitrust & Trade Reg. Rep. (BNA) No. 1391, at S-46 (Nov. 17, 1988). “For reasons of comity, 
however, the Department likely would not challenge a voluntary export restraint that clearly 
arose from the decision and official action of [the exporting country] in response to specific 
trade concerns officially expressed by the U.S. Government.” Id. 


394 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


effect. Discussions continue on the manner in which Japan might change its 
implementation so as to bring itself into conformity with Article XI. The EC 
initiated antidumping investigations in the fall of 1987 on EPROMs and 
DRAMs,” which have not yet resulted in preliminary findings. 

The U.S. trade sanctions relating to third-country dumping of semicon- 
ductors were partially suspended on June 16, 1987,"° and were suspended 
completely as of November 10, 1987, in recognition of Japan’s complete 
compliance with the obligations relating to dumping.®° Effective November 
10, 1987, Japan separated its export licensing of semiconductors from price 
monitoring, eliminating licensing delays. The U.S. trade sanctions relating 
to access to the semiconductors market continue. Japan consulted with the 
United States regarding the trade sanctions under GATT Article XXIII(1) 
on August 4, 1987, but has not posaca dispute settlement further. 


AMELIA PORGES* 


` Associate General Counsel 
Office of the U.S. Trade Representative 


28 For notices of initiation, see 30 O.J. Eur. Comm. (No. C. 101) 10 (1987) (EPROMs); and 
id. (No. C 181) 3 (DRAMs). Preliminary dumping determinations;-or some other resolution to 
these cases, are expected in spring 1989. The EC Commission recently moved to tighten its 
rules of origin for semiconductors; rule changes, once implemented, will affect the scope of any 
antidumping determinations. See Change in Semiconductor Origin Definition Could Signat Revisions 

_for Other Products, Int'l Trade Rep. (BNA) 72 (Jan. 18, 1989). 
39 52 Fed Reg. 22,693 (1987). 3° Td. at 43,146. 
* These views of the author are not necessarily those of the United States Government. 


CURRENT DEVELOPMENTS 


NEW DEPARTURES IN THE EXERCISE OF INHERENT POWERS BY THE UN 
AND OAS SECRETARIES-GENERAL: THE CENTRAL AMERICAN SITUATION, 


The successive holders of the office of Secretary-General of the United 
Nations have displayed considerable boldness and resourcefulness in the 
exercise of powers not spelled out in the Charter of the Organization but 
regarded as inherent in the office. Not surprisingly, the majority, but not 
all,’ of the numerous instances in which the United Nations Secretary-Gen- 
eral has acted under those powers have concerned political questions.” This 
activity, which usually aims either at forestalling potential disputes or at 
settling or assisting in the settlement of actual ones,’ has taken on a multi- 
plicity of forms. In fact, just prior to the substantive involvement of the 
Secretary-General in the Central ‘American situation, which was initiated in 
November 1986 and constituted yet another example of the use of his 
inherent powers, a point had been reached where very little room appeared 
to remain for significant innovation in the use of those powers to promote 
the settlement of disputes. Nevertheless, that situation gave the UN Secre- 
tary-General an opportunity to demonstrate that new ground could still be 
broken in this respect. 


lin many cases, the initiatives that the UN Secretary-General has taken in using his inherent 
powers have been purely or predominantly of a humanitarian character. A notable example is 
the efforts he undertook, in 1971 and 1972, for the relief of East Pakistan. For a succinct 
description of this activity, see REPERTORY OF PRACTICE OF UNITED NATIONS ORGANS, SUPP. 

_ No. 5, Vol. 5, under Art. 98, paras. 48-64 (1986). 

? For an account of the activities of this type carried out from the outset to Dec. 31, 197 9, see 
5 REPERTORY OF PRACTICE OF UNITED NATIONS ORGANS, under Art. 98, para. 106 (1955), 
and the five supplements thereto, as follows: Supp. No. 1, Vol. 2, under Art. 98, paras. 47-58 
(1958); Supp. No. 2, Vol. 3, under Art. 98, paras. 253-313 (1963); Supp. No. 3, Vol. 4, under 
Art. 98, paras. 662-709 (1973); Supp. No. 4, Vol. 2, under Art. 98, paras. 288-325 (1982); 
and Supp. No. 5, Vol. 5, under Art. 98, paras. 668-762 (1986). See also Gordon, Resolution of 
the Bahrain Dispute, 65 AJIL 560 (1971); and Ramcharan, The Good Offices of the Secretary-General 
of the United Nations in the Field of Human Rights, 76 AJIL 130 (1982). 

3 It has been maintained that the Secretary-General’s power to act on his own with respect to 
political matters stems from Article 99 of the United Nations Charter. See L. GOODRICH, E. 
HAMBRO & A. SIMONS, CHARTER OF THE UNITED NATIONS: COMMENTARY AND DOCUMENTS 
592 (3d rev. ed. 1969); J.-P. Cor & A. PELLET, LA CHARTE DES NATIONS UNIES 1322-24 
(1985). This view has occasionally been advanced by the Secretary-General himself. (See, 
among other pronouncements, those contained in UN press releases SG/SM/3342, Sept. 20, 
1982, at 2, and SG/SM/3560, May 25, 1984, at 4.) It is based on the idea that his authority’ 
under Article 99 necessarily carries with it the power to investigate disputes or situations that 
can call that article into play. But it should be noted that this argument necessarily applies only 
to fact-finding activities. Activities undertaken by the Secretary-General on his own, with a 
view to settling or contributing to the settlement of international disputes, cannot reasonably 
be regarded as being within the scope of the argument. For, far from providing the Secretary- 
General with means of applying Article 99, those activities aim at obviating the application of 
that article. 
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As for the Organization of American States, although the OAS Charter 
lacks a provision along the lines of Article 99 of the UN Charter, under 
Article 116 of the former, the OAS Secretary-General “participates with 
‘voice but without vote in all meetings of the Organization.” This explicit 
grant of power, while affording flexibility and leadership in some situa- 
tions,* has not translated into the degree of boldness and resourcefulness 
displayed by the United Nations Secretary-General i in the exercise of the 
powers inherent in his office. In comparing the roles of the two Secretaries- 
General, a noted authority on the inter-American system observed: “It is 
inconceivable . . . that [the OAS Secretary-General] would ever be entrusted 
with the initiative or the authority exercised by the Secretary-General of the 
World Organization. ”5 Nevertheless, the recent activities of the current 
OAS Secretary-General in connection with the Central American situation, 
which he initiated jointly with his UN counterpart in November 1986, 
together with the adoption of the Protocol of Amendment to the OAS 
Charter, which gives him powers similar to those conferred on his UN 
counterpart by. Article 99 of the UN Charter,® appear to have ushered in a 
trend toward the expansion of the inherent political powers of the OAS 
Secretary-General.” 


* Prior to his involvement in the Central American situation as of November 1986, the OAS 
Secretary-General had undertaken a small measure of political initiative in that regard. For 
instance, he had acted as a moderator in the conversations between the foreign ministers of El 
Salvador and Honduras that led to the agreement, reached in October 1975, to submit to 
mediation their disputes arising from the armed conflict of July 1969. See GENERAL SECRE- 
TARIAT, ORGANIZATION OF AMERICAN STATES, INTER-AMERICAN TREATY OF RECIPROCAL 
ASSISTANCE APPLICATIONS: VOL. IIE, 1973-1976, at 52 (1977). 

5 W. MANGER, PAN AMERICA IN CRISIS: THE FUTURE OF THE OAS 78 (1961). On the 
powers of the OAS Secretary-General, this author observes: “Entirely apart from personal 
qualifications, it isnot in keeping with the temperament of the governmental representatives or 
the conditions under which the inter-American regional system operates, to delegate to any 
one individual the powers that have been entrusted to the Secretary-General of the United 
Nations.” To be sure, these observations refer to powers conferred on the OAS Secretary-Gen- 
eral by the organs of the OAS, rather than to those he exercises on his own. But it is certainly to 
be expected (on the practical or political, if not the strictly legal, plane) that there would bea . 
positive correlation between the former and the latter powers. 

ê The Protocol of Amendment to the OAS Charter, better known as the Protocol of Carta- 
gena de Indias, adopted on Dec. 5, 1985, is now in force. Its Article 116 reads: 


The Secretary-General or his representative may participate with voice but without a 
vote in all meetings of the Organization. 


The Secretary-General may bring to the attention of the General Assembly or the 
Permanent Council any matter which in his opinion might threaten the peace and security 
of the hemisphere or the development of the Member States. 


The authority to which the preceding paragraph refers shall be in accordance with the © 
present Charter. 


7 The trend was reaffirmed by the OAS General Assembly’s adoption, in November 1986, of 
Resolution 824 (XVI-O/86), by which it approved a proposal by the Secretary-General to 
establish an Inter-American Fund of Priority Assistance in 1987, to strengthen basic principles 
of representative democracy in Haiti following the political events that took place in that 
country in 1986. i 
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Prior to the adoption, on October 7, 1987, of Resolution 42/1 of the 
United Nations General Assembly, approving the substantive action taken 
by the UN Secretary-General regarding the situation in Central America, 
that organ and the Security Council had adopted several resolutions on the 
subject.” However, the only requests addressed to the Secretary-General by 
those resolutions were for the provision of information. The information 
requested concerned the implementation of-the resolutions (which ex- 
pressed support for the efforts to resolve the crisis being made by the Latin 
American states composing the “Contadora Group” and, since July 1985, 
the “Support Group’) and the progress of the situation. None of the 
resolutions specified that it was for the Secretary-General to give that sup- - 
‘port. Resolution 42/1 radically changed the situation by requesting, in 
paragraph 5, that he support the Central American Governments “‘in their 
effort to achieve peace.” The resolution also commended, in paragraph 4, 
the action he had taken on his own in that regard. 

In June 1985, the OAS Permanent Council adopted a resolution entrust- 
ing the OAS Secretary-General with a specific task relating to the Central 
American situation.!° However, no requests for action by him were made in 
the other OAS resolutions on the question adopted prior to November 14, 
1987. On that date, the OAS General Assembly, by Resolution 870 (XVII- 
O/87), recognized the importance of the initiative the Secretary-General 
had taken with respect to the Central American situation and requested that 
he provide every assistance to the Central American Governments in their 
efforts to achieve peace. Thus, up to that time, the position of the OAS 
Secretary-General was by and large that of his United Nations counterpart 
before the adoption of General Assembly Resolution 42/1. Moreover, the 
OAS resolutions on Central America adopted prior to Resolution 870 
(XVH-O/87) resembled the UN resolutions on the topic preceding Resolu- 
tion 42/1 in that they also expressed support for the peace process being 
promoted by the Contadora and Support Groups, but without specifying 
that it was for the Secretary-General to give that support." 

Since the relevant UN and OAS resolutions did not explicitly call for 
substantive action by either Secretary-General, one might be tempted to see 
in their expressions of support for the Contadora peace process, rather than 
in the powers inherent in the office, the legal basis of any substantive action 
taken in support of that process by either Secretary-General. This position, 


8 See SC Res. 530 (May 19, 1983) and 562 (May 10, 1985); GA Res. 38/10 (Nov. 11, 1983), 
39/4 (Oct. 26, 1984) and 41/37 (Nov. 18, 1986). 

° The Contadora Group consists of Colombia, Panama, Mexico and Venezuela, and the 
Support Group of Argentina, Brazil, Peru and Uruguay. 

10 The resolution, by which the Permanent Council created a committee to investigate a 
complaint by the Foreign Minister of Costa Rica, was adopted on June 7, 1985. See OEA/ 
Ser.G, CP/RES.427 (618/85). 

H The OAS resolutions in question, adopted by the General Assembly, are the following: 
AG/RES.675 (XIII-O/83) (Nov. 18, 1983), AG/RES.702 (XIV-O/84) (Nov. 17, 1984), 
AG/RES.770 (XV-O/85) (Dec. 9, 1985) and AG/RES.831 (XVI-O/86) (Nov. 15, 1986). 
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however, would be tenable only if the travaux préparatoires of the relevant 
resolutions suggested that the organs that adopted them intended the Sec- 
_retaries-General to take.such action. But in neither case do the travaux 
préparatoires bear out such an interpretation. Consequently, the most that 
can be said is that the support expressed for the Contadora peace process 
was no doubt a factor that strongly motivated the substantive initiatives of 
the Secretaries-General; one cannot argue that by itself it provided a strictly 
legal basis for those initiatives.'? . 


k*k k k F 


Although express mandates for substantive action regarding the overall 
Centra] American situation were given to them by the competent organs of 
the United Nations and the OAS only toward the end of 1987, prior to that 
time the two Secretaries-General took several important steps of a substan- 
tive nature in support of the efforts of the Contadora and Support Groups. 

The first step was taken on November 18, 1986, when the Secretaries- 

‘General jointly submitted an aide-mémoire to the Governments of the five 
Central American states and the eight Governments making up the two 
groups. In it the two officials expressed concern over the deepening crisis 
and outlined the services that their respective organizations, singly or 
jointly, could render with a view to promoting the efforts of the two 
zroups.!® 


1? Thus, in justifying, at a meeting of the OAS Permanent Council held on Jan. 8, 1987, the 
nitiatives he had taken regarding the Central American situation, the OAS Secretary-General 
did not rely primarily on the support expressed by the OAS organs for the Contadora peace 
>rocess. His line of argument was, instead, that his initiatives fell within the normal exercise of 
he functions he performed in the fulfillment of his responsibilities, regard being had to the 
-upport in question. (See OEA/Ser.G, CP/ACTA 683/87, at 7 (1987).) The records contain 
ao other statement by either of the Secretaries-General concerning the legal basis of the 
mnitiatives they took with respect to the Central American situation. It should also be noted that 
a statement made by the representative of Guyana in the Security Council following the 
adoption of Security Council Resolution 530 (1983) made it clear that in his view the functions 
ef the UN Secretary-General under the resolution, by which the Council commended the 
Contadora peace process, did not go beyond those explicitly entrusted to him by the resolution, 
which were exclusively informational. The statement in question also made it clear that in the 
-iew of that representative any good offices function performed by the Secretary-General with 
respect to the Central American situation would be based on his inherent powers. See the 
record of the corresponding meeting on May 19, 1983, UN Doc. S/PV.2437, at 21 (1983). 

13 The aide-mémoire, which is not in the public domain, is mentioned in the communiqué of 

Ban, 21, 1987, issued by the foreign ministers of the Contadora and Support Groups at the 
conclusion of their visit to the Central American capitals. See note 15 infra. It is also mentioned 
ñ paragraph 18 of the Joint Political Declaration of the third conference of foreign ministers of 
the European Economic Community, the Central American countries and the Contadora 
Group, which took place in Guatemala City in February 1987. See UN Doc. A/42/156-S/ 
18726 (1987). The OAS ‘Secretary-General gave the OAS Council an account of the submis- 
sion of the aide-mémoire and its contents, at a special meeting of the Council held on Jan. 8, 
1987. See OEA/Ser.G, CP/ACTA 683/87 (1987). The aide-mémoire is also mentioned in the 
Eeport on the Work of the Organization submitted by the United Nations Secretary-General 
to the General Assembly at its 42d session, 42 UN GAOR Supp. (No. 1) at 2, UN Doc. A/42/1 
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At a meeting held in Rio de Janeiro on December 17 and 18, 1986, the 
foreign ministers of the eight Contadora and Support Group states re- 
quested the participation of the two Secretaries-General in a visit to the 
capitals of the five Central American countries. The groups had organized 
the meeting as a matter of urgency, with the hope of resuming the peace 
initiative. Both Secretaries-General accepted the invitation. The ensuing 
exercise, which could well be dubbed ‘“‘town-hopping diplomacy,” immedi- 
ately followed a preliminary meeting of the ten members of the visiting 
party held in Panama City'on January 18, 1987. Throughout the visit, 
which took place during the next two days, the Secretaries-General were 
present at discussions between the Presidents and high authorities of the five 
Central American states and the eight foreign ministers that were members 
of the visiting party. Moreover, the United Nations Secretary-General held 
“separate discussions on problems of the region and other matters with each 
of the heads of State of the respective countries.’’!* 

After the visit, on January 21, 1987, the eight participating foreign min- 
isters issued a communiqué at Mexico City in which they “welcomed the 
services” specified in the aide-mémoire as a contribution to the peace efforts 
and agreed “‘on the importance of continued support” from the two Secre- 
taries-General.'® 

At a meeting held in San José with the Presidents of El Salvador, Guate- 
mala and Honduras the following February 1:5, the President of Costa Rica, 
Oscar Arias Sanchez, presented a proposal consisting of an agreement be- 
tween the Governments of the five Central American states entitled ‘‘Pro- 
cedure for Establishing a Stable and Lasting Peace in Central America.” 1° 
In its paragraph 8, the agreement provided for a “Follow-up Committee” 
that was to supervise compliance with the commitments set forth in the 
agreement and was to be composed of the foreign ministers of the Conta- 
dora and Support Group states, as well as the two Secretaries-General. It is 
likely that, prior to the submission of his proposal, the President of Costa 
Rica secured the consent of the two Secretaries-General to the fulfillment of 
this very special and unprecedented function. 

The outcome of the Arias proposal was an agreement entitled “Proce- 
dure for the Establishment of a Firm and Lasting Peace in Central Amer- 
ica,” which was signed by the Presidents of the five Central American 
countries in Guatemala City on August 7, 1987, and, to a large extent, is 
based on that proposal. The agreement, which is known as Esquipulas II, 


(1987). Somewhat cryptic references to the aide-mémoire are contained in the first preambular 
paragraph and operative paragraph 4 of General Assembly Resolution 42/1 (Oct. 7, 1987), 
and the first-_preambular paragraph of General Assembly Resolution 43/24 (Nov. 15, 1988). 

14 The UN Secretary-General informed the General Assembly and the Security Council of 
the visit in a report issued on Feb: 12, 1987. See UN Doc. A/42/127-S/18686 (1987). A 
reference to the visit is also contained in the Secretary-General’s Report on the Work of the 
Organization, supra note 13, at 2. Similarly, the OAS Secretary-General reported on the visit to 
the OAS Council on Jan. 29, 1987. See OEA/Ser.G, CP/ACTA 685/87 (1987). 

13 For the text of the communiqué, see UN Doc. A/42/98-S/18637, Annex (1987). 

16 For the text, see UN Doc. A/42/130-S/18697, Annex (1987). 
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became effective on signature.’” It established, in paragraph 10, an Interna- 
tional Verification and Follow-up Commission patterned on, and having the 
same composition as, the Follow-up Committee of the Arias proposal except 
that the foreign ministers of the five Central American states were also to be 
members. On August 8, 1987, a spokesman for the UN Secretary-General 
issued a statement indicating that the latter would ‘‘be following closely the 
steps . . . provided for in the calendar of implementation of the agree- 
ment” and stood “ready to co-operate in this process, as requested of him in the 
agreement.” 1S 

The International Verification and Follow- -up Commission, with both 
Secretaries-General participating as members, met in August 1987 and in 
each of the subsequent months up to and including January 1988.'° At its 
last series of meetings, held in Panama City on January 11-14, 1988, it: 
adopted, as provided for in paragraph 11 of the Esquipulas II Agreement, a, 
report to the five Central American Presidents.”° At a meeting they held in. 
San José on January 16 to consider the report, the latter adopted a joint 
declaration by which, among other things, they turned over the funcrens of 
the Commission to a body consisting solely of their foreign ministers.” 

As has been noted, in October and November 1987, respectively, the UN 
General Assembly and its OAS counterpart authorized the two Secretaries- 
General to continue carrying out the functions they had hitherto been 
performing under their inherent powers, namely, participation in the Inter- 
national Verification and Follow-up Commission, and also gave them gen- 
eral mandates to support the Central American Governments in their ef- 
forts to achieve peace.?* The actions subsequently taken by the two Secre- 


1” For the text, see UN Doc. A/42/521-S/19085, Annex (1987), reprinted in 26 ILM 1166 
{1987). It may be noted that the agreement, which has not been registered under Article 102 of 
the UN Charter, does not constitute a treaty, but only a nonbinding agreement, such as the 
Final Act of the Helsinki Conference of 1975. (The main reason for this relates to the 
constitutional law of the five Central American states, under which the signatories of the 
agreement, who did not seek the approval of their legislatures before signing it, would have 
required such approval had they intended it to be a treaty.) 

'8 See UN press release SG/SM/4023, Aug. 10, 1987 (emphasis added). In accordance with 
paragraph 10(a) of the agreement, supra note 17, the International Verification and Follow-up 
Commission was to be “responsible for verifying and monitoring fulfilment of the commit- 
ments set forth” in the agreement. i 

19 For details as to the time and place of the meetings, see UN Doc. A/43/729, para. 6 
{1988). Neither the report nor the records of the Commission are in the public domain. 

20 At the meetings it held at the headquarters of the United Nations and the OAS, the 
Commission was serviced by the UN and OAS Secretariats, respectively. At the other meetings, 
held on the territories of governments represented on the Commission, the secretariat services 
the Commission required were provided by the respective governments. The draft of the 
Commission’s report was prepared by UN Secretariat officials. 

2I See UN Doc. A/42/911-S/19447 (1988). 

22 On Jan. 8, 1987, the Permanent Council, at the request of the United States, held a special - 

_ meeting to discuss the intervention of the OAS Secretary-General in the Central American 
peace process. At this meeting, the Secretary-General provided information to the Permanent 
Council on his joint efforts with the UN Secretary-General and on the invitation he had 
received from the foreign ministers of the Contadora and Support Groups to visit Central 
America. Seventeen delegations, including that of the United States, expressly supported the 
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taries-General with respect to the Central Ameriċan situation therefore fall 
outside the scope of this note.?? 


* kk $ 


The acceptance by the two Secretaries-General of the role assigned to 
them by the Esquipulas I] Agreement is remarkable in that each one of them 
was thus vested, for the first time, with the'status of full member of an 
international control commission. The fact that the other members of the 
International Verification and Follow-up Commission were governments 
also deserves to be highlighted inasmuch as it gave rise to a relationship 
between the Secretaries-General and governments that is entirely novel in 
the practice of their respective organizations. The use the Secretaries-Gen- 
eral made of their inherent powers with respect to the Commission can 
therefore rightly be regarded as particularly innovative.™* 

Though somewhat less remarkable than their acceptance of membership 
on the Commission, the roles played by the Secretaries-General prior to the 
- establishment of that body are also noteworthy. The submission of the 


initiative taken by the Secretary-General. One delegation, however, that of Ecuador, de- 
murred, Its grounds were that the Secretary-General was under an obligation to report to the 
Council and seek a mandate from it before taking the initiative in question. The representative 
of the United States, after initially stating that, given “‘his obligations to this Council, it would 
have been most welcome and appropriate if the Secretary-General had informed us of his 
planned intervention in the negotiating process in Central America,” associated himself fully, 
in his closing remarks, with the representatives who had expressed support for that interven- 
tion. See OFA/Ser.G, CP/ACTA 683/87 (1987); see also Statement by the Secretary General, 
Ambassador João: Clemente Baena Soares, at the Special Meeting of the Permanent Council, 
OEA/Ser.G, CP/INF.2493 /87 (1987). 

23 Two reports submitted by the United Nations Secretary-General to the General Assembly 
in September and October 1988 give an account of the work of a joint preliminary technical 
mission, dispatched by the two Secretaries-General, at the request of the International Verifica- 
tion and Follow-up Commission, in October 1987 to evaluate the requirements for possible 
on-site inspection of the compliance by the Central American Governments with their com- 
mitments as regards security. UN Docs. A/43/552 and A/43/729, paras. 5 and 7, respec- 
tively (1988). In taking action in this connection, the UN Secretary-General acted under his 
inherent powers to the extent, if any, that the mission functioned prior to Oct. 7, 1987, the 
date of adoption of resolution 42/1. (The reports do not indicate the exact date on which the 
mission was established.) In connection with the mission, the OAS Secretary-General acted 
under his inherent powers up to Nov. 14, 1987, the date of adoption of Resolution 871 
(XVII-O/87). (The reports indicate that the mission was active in November 1987, but do not 
give the date on which it completed its activities.) The remaining substantive actions taken by 
the two Secretaries-General fall outside the scope of this note inasmuch as they occurred in 
1988. (They relate to the conclusion, in March 1988, of the Sapoa Agreement between the 
Government of Nicaragua and the Nicaraguan resistance, a matter in which the OAS Secre- 
tary-General was involved, and the dispatch, also in March 1988, of a UN fact-finding mission 
to Nicaragua, the subject of UN press release SG/SM/4100, Mar. 21, 1988.) These actions by 
the two Secretaries-General were carried out in an entirely individual manner. 

*4 The United Nations Secretary-General had accepted and performed functions assigned to 
him by multilateral treaties. But this action was not based on his inherent powers. Moreover, 
the functions in question were of an administrative nature and did not cast him in the role of 
member of any organ. See the relevant opinion of the United Nations Office of Legal Affairs, 
1972 UN Jurip. Y.B. 186-88, UN Sales No. E.74.V.1 (1974). 


S 


402 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 83 


_ aide-mémoire marked the first time that either Secretary-General acted 

jointly with his counterpart in another intergovernmental organization in 
spontaneously offering their services with a view to the settlement of a 
political conflict. The participation of the two officials in the ensuing visit to 
the Central American capitals was equally noteworthy, since it-was unprece- 
dented for either Secretary-General to participate, in parallel with the head 
of the secretariat of another intergovernmental organization and under his 
inherent powers,” in intergovernmental discussions seeking to promote the 
settlement of.a conflict between governments. 

If, looking only at the legal and formal aspects of the matter, we deck to 
evaluate as a whole the joint and parallel initiatives taken by the two Secre- 
taries-General with regard to the Central American situation, we can con- 
clude that by thus coupling their inherent powers they created new modali- 
ties for the settlement or management of international conflicts that are 
interesting not only in themselves but also in their potential application to 
other conflicts of a regional nature. 


HuGo CAMINOS AND ROBERTO LAVALLE* 


33 The UN Secretary-General had cooperated with the Secretary-General and the Chairman 
of the OAU with respect to the question of Western Sahara. But this action was based on 
resolutions of the General Assembly (the first of which was Resolution 35/19 of Nov. 14, 
1980). 

* Dr. Caminos is Assistant Secretary for Legal Affairs, Organization of American States. The 
views expressed above are personal and not attributable to any institutions with which the 
authors are associated. . 
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International Incidents: The Law That Counts in World Politics. Edited by 
W. Michael Reisman and Andrew R. Willard. Princeton: Princeton 
University Press, 1988. Pp xii, 278. Index. $35, cloth; $12.95, paper: 


Too often public international law has been taught as if it were just 
another black-letter law course whose subject matter was about as straight- 
forward.as the federal income tax code. Or else, the rules of international 
law are taught as if they were some platonic abstraction in the sky—thor- 
oughly divorced, or at least somehow comprehensible apart, from their 
political, economic, historical and sociological context. Nevertheless, inter- 
national law is completely grounded in fact and it is almost impossible to 
reach proper conclusions about what the rules of international law are or 
should be without a thorough analysis of the actual facts involved. 

Unfortunately, international law professors in the United States do not 
have a casebook that systematically analyzes the major problems of contem- 
porary international relations from an international law perspective that 
takes into account the diversity of viewpoints held by the different states and 
peoples of the world community. To be sure, Weston, Falk and D’Amato’s 
path-breaking International Law and World Order (1980)' does address real 
problems of contemporary international relations charged with a great deal 
of political importance, while transmitting a basic knowledge of fundamen- 
tal rules of international law. The only slight point of difference this re- 
viewer might have with the pedagogical approach of Weston, Falk and 
D’ Amato is that their book relies upon hypothetical case studies drawn from 
contemporary international problems instead of resorting to analyses of the 
real cases themselves. Although the hypothetical case studies are useful, 
they are still one step removed and abstracted from reality. Teachers and 
students of international law can argue about hypothetical case studies for- 
ever without making much progress. But when one puts the cases back into 
the real political, historical and economic contexts from which they are 
derived, it is certainly possible to reach some final conclusions, as well as 
definitively reject some other conclusions, about the appropriate role of 
international law and organizations in today’ s world. 

For this reason, International Incidents is a very important contribution to 
the sparse literature dealing with the complex relationship between interna- 

p 


! Reviewed by James A. R. Nafziger in 77 AJIL 350 (1983). 
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tional law and politics.? To some extent, it follows in the footsteps of the 
pioneering series of five books published under the auspices of the Ameri- 
can Society of International Law from 1974 to 1978 under the title Interna- 
tional Crises and the Role of Law.” But, although guided by a common pur- 
pose, the individual case studies constituting that series did not share a 
mutual framework for analysis. Nor was this shortcoming remedied by 
relating the conclusions of one study to those of another in a rigorous 
methodological fashion. 

International Incidents avoided the first of these problems by establishing 
beforehand a common methodological framework within which the follow- 
ing case studies were to be conducted: Soviet submarines in Swedish waters, 
the crash of Soviet Cosmos 954, the Soviet gas pipeline incident, the Falk- 
lands/ Malvinas war, the 1982 Israeli invasion of Lebanon, the 1981 Gulf of 
Sidra incident, the Soviet destruction of KAL Flight 007 and the 
bombing of Harrods department store. That no attempt was made system- 
atically to relate the findings of one study to those of another is certainly 
understandable since this book was intended to be the opening shot in the 
development of the “incident” methodology. The generation of more inci- 
dent case studies should permit Reisman and his students to produce cross- 
incident analyses at a higher level of abstraction that could propound some 
general truths about the complicated interrelationship between interna- 
tional law and politics. Although a great admirer of McDougal-Lasswell- 
Reisman jurisprudence, this reviewer strongly prefers the inductive ap- 
proach of this book to the deductive studies by various members of the New 
Haven School in several of their other works. 

To be sure, this reviewer vigorously disagrees with the substantive analy- 
ses and conclusions found in several of these chapters. In this regard, I agree 
with many of the substantive and procedural criticisms of the incident meth- 
odology that have already been offered by Richard Falk and Derek Bowett.* 
My main conceérn with this book, and indeed with most of the international 
law casebooks on the market today, is their almost exclusive preoccupation 
with the American approach to international law, as chiefly interpreted by 


? See, e.g., M. KAPLAN & N. KATZENBACH, THE POLITICAL FOUNDATIONS OF INTERNA- 
TIONAL Law (1961); W. COPLIN, THE FUNCTIONS OF INTERNATIONAL Law (1966); C. DE 
VISSCHER, THEORY AND REALITY IN PUBLIC INTERNATIONAL Law (rev. ed. 1968); INTERNA- 
TIONAL LAW AND POLITICAL Crisis (L. Scheinman & D. Wilkinson eds. 1968); R. FISHER, 
INTERNATIONAL CONFLICT FOR BEGINNERS (1969); INTERNATIONAL LAW AND THE SOCIAL 
ScIENCES (W. Gould & M. Barkun eds. 1970); THE RELEVANCE OF INTERNATIONAL Law (K. 
Deutsch & S. Hoffmann eds. 1971); R. FISHER, IMPROVING COMPLIANCE WITH INTERNA- 
“TIONAL LAW (1981); F. BOYLE, WORLD POLITICS AND INTERNATIONAL Law (1985); En- 
Aancing Order (and Law) in Future International Crises, 70 ASIL Proc. 123 (1976) (panel discus- 
sion by R. Bowie, T. Farer, R. Fisher and C. Parry); Rubin, Order and Chaos: The Role of 
International Law in Foreign Policy, 77 Micu. L. Rev. 336 (1979). 

.  *See R. BOWIE, SUEZ 1956 (1974); A. CHAYES, THE CUBAN MISSILE CRISIS (1974); T 
EHRLICH, Cyprus 1958-1967 (1974); G.-ABI-SAAB, THE UNITED NATIONS OPERATION IN 
THE CONGO 1960-64 (1978); R. FISHER, POINTS OF CHOICE (1978). 

4 See Falk, The Validity of the Incidents Genre, 12 YALE J. INT'L L. 376 (1987); Bowett, Interna- 

tional Incidents: New Genre or New Delusion?, id. at 386. 
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the United States Government. More attention must be paid in all our 
international law books to conveying the fact that the rules of international 
law are often not what the U.S. Department of State’s Office of the Legal 
Adviser, or even always what the American Law Institute’s Restatement of 
Foreign Relations Law, says they are. This latter observation is made with the 
utmost respect ‘and admiration for my teachers and friends who labored for 
so long and in good faith to draft the third edition of the Restatement. 

This reviewer certainly hopes that Reisman will encourage his students to 
put themselves in the shoes of the supposed adversaries of the United States 
Government and its allies when producing further case studies in the devel- 
opment of his incident methodology. Otherwise, analyzing the behavior of 
the world’s most powerful military states (here the United States, the Soviet 
Union, Great Britain and Israel) as touchstones for determining “effective” 
rules of international law contains a built-in tendency. to conclude almost 
ineluctably that international law must mean what Thucydides said it did in 
the Melian Dialogue: the strong do what they will and the weak suffer what 
they must.® There is a good deal of that tautological phenomenon present in 
the pages of this book. 

Certainly, there is and must be’more to international law than pure power _ 
politics. For if international relations were as Hans Morgenthau originally 
argued,° simply a question of calculating considerations of interest and 
power, we international law professors might as well close up shop and all 
become political scientists. Nevertheless, that methodological problem can 
easily be remedied by redesigning future incident case studies to take this 
tautological phenomenon into account and compensating for it. 

Like Reisman and his students, we international law professors must take 
this great body of black-letter rules that has been handed downto us by our 
forebears and attempt to make sense of them by applying them to, and 
testing them by, current problems of international relations. Only in this 
fashion will our profession continue to maintain some degree of relevance to 
the contemporary debate over the proper conduct of American foreign 
affairs and defense policies as we approach the third millennium. Unless we 
reestablish the integral connection between the study of international law 
and the practice of international relations, public international law profes- 
sors will probably become as extinct as the dinosaurs. Hence, we all owe a 


5 THE COMPLETE WRITINGS OF THUCYDIDES: THE PELOPONNESIAN WAR 331 (Modern 
Library College ed. 1951) (emphasis added): : : 


Athenians.—For ourselves, we shall not trouble you with specious pretences—either of 
how we have a right to our empire because we overthrew the Mede, or are now attacking 
you because of wrong that you have done us—and make a long speech which would not be 
believed; and in return we hope that you, instead of thinking to influence us by saying that 
you did not join the Lacedaemonians, although their colonists, or that you-have done us no 
wrong, will aim at what is feasible, holding in view the real sentiments of us both since you 
know as well as we dó that right, as the world goes is only in question between equals in power, while 
the strong do what they can and the weak suffer what they must. 


See Boyle, The Law of Power Politics, 1980 U. ILL. L. F. 901, 907-15. 
® H. MORGENTHAU, POLITICS AMONG NATIONS (1948). ` 
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collective debt of gratitude to Reisman and his students for giving us a new 
lease on life as a profession. 


FRANCIS A. BOYLE 
University of Illinois College of Law 


Humanitarian Intervention: An Inquiry into Law and Morality, By Fernando R. 
Tesón. Dobbs Ferry, N.Y.: Transnational Publishers, Inc., 1988. Pp. 
xv, 272. Indexes. $50. 


Fernando Tesón has written a provocative book, one that contains, in the 
words of Professor D’Amato’s foreword, ‘‘a frontal challenge to the theory 
and underlying philosophy of international law” (p. vii). This is a tall order, 
indeed. It was both fulfilled and compromised because Tes6n, a professor of 

‘law at Arizona State University, has in fact written two books under one 
cover. The first is a moral defense of humanitarian intervention. The sec- 
ond is an analysis of the doctrine in international law. Both exercises were 
essential-to the author’s project of establishing a moral jurisprudence of 
international law and explicating the “exquisite tension” between its two 
contradictory aspects: respect for human rights and respect for state sover- 
eignty. The doctrine of humanitarian intervention is the finest example of 
competition between these two principles. 

When Tesón speaks of a moral jurisprudence for international law, he 
means nothing less than establishing the rights of individuals as supreme 
over the rights of states. “[B]ecause the ultimate justification of . . . states,” 
he writes, “is the protection and enforcement of the natural rights of the 
citizens, a government that engages in substantial violations of human rights 
betrays the very purpose for which it exists and so forfeits not only its 
domestic legitimacy, but its international legitimacy as well” (p. 15). The 
necessary corollary of this assertion is that states do not have any moral 
standing separate from their citizens. Thus, “from an ethical standpoint, the 
rights of states under international law are properly derived from individual 
rights” (p. 16). 

Revising what Tesón calls the “Hegelian Myth” of state supremacy is an 
essentially negative undertaking. The author attacks, in turn, any moral 
legitimacy of states premised on such notions as representation, the aggre- 
gation of individual wills and in loco parentis. However, the only positive 
moral assertion that Tesón can command is that justice and rights are more 
important than order and peace. This is easy to say when one rejects (as 
Tesón has done) any utilitarian grounds for comparing these values. As a 
substitute, Tesón can only suggest that putting the interests of nations above 
human rights “would ignore the fact that all legal systems, including inter- 
national law, are aimed at regulating human conduct in consonance with 
ethical ends” (p. 147). 

This is a dubious argument. First, is international law that saith like other 
legal systems? Second, do all legal systems place human rights before the 
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interests of society? And, finally, what “ethical ends” are even to be ob- 
served for international law? Because Tesón fails to answer these questions, 
his argument fails to convince the reader of the moral supremacy of the 
individual over the state, save for an emotional appeal. Tesón recognized 
this outcome when he wrote in his preface that the belief in “the universality 
and moral primacy of human rights . . . attempts to be both an act of faith 
and a tribute to reason” (p. xv). Although Tesón makes a convincing argu- 
ment for the universality of human rights, and thus rejects any relativism in 
the standards of human treatment, he fails to prove his first principle of 
international morality. 

This would be an intellectually satisfactory result but for two things. The 
first is that Tesén makes us choose between the state and the individual. He 
will not tolerate any fuzzy ideas of states and people living together. There 
will always be tyrants, he supposes, and state authority will sometimes be 
used for evil ends. Yet, to recognize the moral primacy of the individual 
would subvert our entire thinking about international law. People will be- 
come the subjects of the law of nations, and states the objects. If this is not 
enough to make us think twice about embracing human rights as our first 
principle of international relations, there is another problem. Because 
Tesón rejects any possibility that humanitarian intervention can be weighed 
in utilitarian terms (lives lost versus freedoms restored), we are left with an 
essentially standardless, subjective world order where, although the content 
of human rights may be universally understood, the means to ensure their 
protection elsewhere will not be so firmly established. 

Preventing the “abuse” of humanitarian intervention by unscrupulous 
states is really the subject of Tes6n’s inquiry into its standing as an interna- 
tional law doctrine. He succeeds in this by carefully limiting humanitarian 
intervention to those cases of ‘‘proportionate transboundary help, including 
forcible help, provided by governments to individuals in another state who 
are being denied basic human rights and who themselves would be ration- 
ally willing to revolt against their oppressive government” (p. 5). The hall- 
marks of this definition are its emphasis on proportionality and its linkage 
between intervention and the right of revolt. 

Tesón’s consideration of humanitarian intervention in international law is 
divided into three parts. The first answers whether the United Nations 
Charter, particularly Article 2(4), acts as a bar to the doctrine. After looking 
at the language of the Charter, its original intent, and subsequent state 
practice, Tesón concludes that it does not. Although the author self-con- 
sciously superimposes on this discussion his ethical theory of the supremacy 
of human rights, this section is well-balanced and thoughtful. Another part 
discusses the IC]’s decision on the merits of the Nicaragua case and whether 
that Judgment needs to be refuted in order to embrace a doctrine of hu- 
manitarian intervention. After reading Tes6n’s analysis, one would think 
that the Court was utterly insensitive to human rights issues. This mischar- 
acterizes its jurisprudence. Rather, the ICJ deliberately chose not to dis- 
cuss humanitarian intervention in any detail. The decision in the Nicaragua 
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case has, I think, been used enough as a whipping boy for international 
lawyers. i 

The problems inherent in Tesón’s definition of humanitarian interven- 
- tion are best seen in his treatment of state practice. He relies on four cases: 
the Tanzanian intervention in Uganda in 1979, the French overthrow of 
Emperor Bokassa in the Central African Republic that same year, India’s 
1971 intervention in Bangladesh, and that of the United States in Grenada 
in 1983. The first difficulty is in distinguishing a humanitarian intervention 
from other lawful uses of force, including self-defense and wars of national 
liberation. This problem is most acute in the case of Uganda. Tesón con- 
demns those publicists who would characterize the Tanzanian intervention 
as an act of self-defense. Indeed, he is not above appeals to emotion in 
claiming that ‘“[t]here must be something deeply wrong with an interna- 
tional legal system that protects tyrants like Amin” (p. 167). Nor, I am 
afraid, is he above ad hominem arguments when he describes another 
writer’s view as exemplary of a “dry, legalistic mode of prevailing litera- 
ture” (p. 168), a view that fails, apparently, “to account for appropriate 
principles of political morality” (p. 169). Those “appropriate principles” 
are, of course, Tesón’s own. There is something a little totalitarian in the 
author’s moral jurisprudence of international law. 

The other problem revealed in the case studies is that it seems impossible, 
at the time a humanitarian intervention is contemplated, to know with any 
certainty whether it will be lawful, at least according to the definition pro- 
vided in this book. And while in his moral treatment of humanitarian inter- 
vention Tesón rejects utilitarian thinking, the latter seems to provide the 
basis of his approval for the Central African and Grenadan interventions. 
Tes6n’s treatment of the Bangladesh case is excellent, but nowhere is there 
an explanation of why this intervention could not have been justified as 
participation in a war of national liberation. We can agree with the writer 
that all of these instances add to the state practice of humanitarian inter- 
vention. They do not, however, provide an intelligible standard for that 
practice. Such a standard is essential to transforming humanitarian inter- 
vention into an objective rule of international law, one capable of recogni- 
tion and enforcement. : 

Tesón has sought to link moral philosophy and international law. He has 
succeeded in formulating a new jurisprudence of international law that 
recognizes that moral choices are inherent in legal doctrines. He has not, at 
least in this reviewer’s opinion, proven his normatiye thesis that human 
rights should be the first principle of that new jurisprudence. His assertion 
that humanitarian intervention is a legitimate use of force must therefore 
await further state practice and doctrinal refinement. If the excellent schol- 
arship of this book is any indication, Tesón will be an important contributor 
to that process. 


DAVID J. BEDERMAN 
Legal Assistant, Iran—United States Claims Tribunal 
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The International Court of Justice and the Western Tradition of International Law. 
By Edward McWhinney. Dordrecht, Boston, Lancaster: Martinus Nij- 
hoff Publishers, 1987. Pp. xiv, 158. Index. Dfl.125; $60; £38.75. 


To be innovative amid the prolific literature on the contemporary crisis of 
the World Court seems tantamount to squaring the circle. Edward 
McWhinney, however, has come very close to achieving the quadrature in 
this challenging volume, which is an expanded version of the Paul Martin 
Lectures delivered by the author at the University of Windsor. 

The book includes five chapters, which discuss the following: the general 
malaise in international law resulting from the challenge to classical Euro- 
pean international law (pp. 1-19); the various doctrinal approaches that 
articulate new international legal theories (pp. 20-54); the fundamental 
option between a treaty-based and a constitutional approach in interpreting 
the UN Charter and the choice made by the Court in the 1966 South West ` 
Africa case (pp. 54—98); the international adjudication of the Nicaragua case, 
with a critical analysis of the U.S. State Department’s position (pp. 99-136} 
and the prospects that could be opened to international adjudication should 
the World Court strike a proper balance between judicial activism and 
judicial restraint (pp. 137-54). 

To be sure, the author strongly supports the Nicaragua ruling, which he 
puts on a par with the famous Case of Prohibitions in which Sir Edward Coke, 
quoting Bracton, affirmed that even a king is “under God and the Law” (pp. 
2 and 123). Apart from this flattering comparison, the most interesting 
aspect of the book is found in the parallel drawn between American consti- 
tutional ideas and the evolution of the international law adjudicating proc- 
ess. McWhinney goes to the core of the problem by insisting on the funda- 
mental impact of American constitutional ideas—in particular, conceptions 
of a policymaking tribunal such as the U.S. Supreme Court—on the devel- 
opment of the judicial settlement of international disputes (especially ch. 3, 
pp. 65-73). Not surprisingly, it is child’s play for the author to catch the 
United States at its own game by contrasting the American constitutional 
construction of the UN Charter, ushered in by the “Uniting for Peace” 
Resolution, with the United States Government’s objections to a World 
Court role in the Nicaragua case. To cut a long story short, the fundamental 
explanation for what happened to the World Court is indeed to be found in . 
American constitutional theories and legal traditions. 

Whether or not the American policy-oriented approach to international 
adjudication is as widely shared by other states as the author seems to believe 
remains an open question. Past and recent trends in European constitutional 
law actually lead to very cautious conclusions. This is all the more interest- 
ing in that McWhinney does not relate the law/politics dichotomy, and the 
limits of the judicial process, to the opposition between the common law and 
the civil law system. For instance, judicial activism is not part of British or 
French judicial tradition. No doubt, such nuances would be in order in a 
more comprehensive approach to the western tradition of international law. 
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An essay, however, is not a treatise, even less a casebook. It has its own style, 
which must be respected. In conclusion, this scholarly contribution by 
McWhinney is a seminal work on the theory of international adjudication. 


ELISABETH ZOLLER 
University of Strasbourg 


Gli Accordi Internazionali Confliggenti. By Elena Sciso. Bari: Cacucci Editore, 
1986. Pp. xvi, 406. Indexes. L. 32,000. 


Norms of international law established by treaty might seem more evident 
than those established by customary international law because of the diffi- 
culty of identifying customary international law (i.e., a general practice of 
states accepted as law). However, treaties, precisely because they may escape 
the discipline of custom, give rise more easily to conflicting provisions than 
‘customary international law. Elena Sciso’s monograph addresses the topic of 
conflicting treaties, a matter of growing importance as such agreements 
increase in number. i 

‘Article 30(4)(b) of the Vienna Convention on the Law of Treaties? pro- 
vides that if a state has entered into a treaty which conflicts with a treaty 
already in force between itself and some third state, each treaty nonetheless 
governs the relationships of the respective parties to it. Article 30(5) of the 
Vienna Convention goes on to provide in part that the foregoing principle is 
without prejudice “to any question of responsibility which may arise for a 
State from the conclusion or application of a treaty the provisions of which 
are incompatible with its obligations towards another State under another 
treaty.” The principle of the continued validity of both treaties, together 
with the responsibility of a state for noncompliance with its treaty obliga- 
tions, is the core of the scheme under the Vienna Convention for dealing 
with conflicting treaties. 

Sciso’s review of doctrine prior to the. Vienna Convention includes the 
work of the United Nations International Law Commission, which began 
consideration in 1952 of what became the Vienna Convention. The early 
rapporteurs for the Commission advocated doctrines later rejected in the 
final version of the Convention. Specifically, such scholars as Lauterpacht 
and Fitzmaurice emphasized the maxim pacta tertiis nec nocent nec prosunt. 
For them, this maxim meant that a state, by entering into a treaty, limited its 
future capacity to contract contrary treaty obligations. Accordingly, a later, 
conflicting treaty would be a nullity. Sciso notes the impracticality of such a 
system because of the lack of an international tribunal to declare such 
invalidity. 

Another strand of earlier doctrine, which Sciso reviews through the writ- 
ings of Waldock (a later rapporteur for the Commission), emphasizes the 
maxim pacta sunt servanda, a principle embodied in Article 26 of the Vienna 
Convention. The depth of Sciso’s analysis throughout the monograph is 


! Opened for signature May 23, 1969, 1155-UNTS 331. 
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illustrated by her affirmation that Waldock’s approach, as eventually 
adopted in the Vienna Convention, can be traced to 1916 and 1917 deci- 
sions of the Central American Court of Justice.” 

She argues that in these cases the Court recognized the responsibility of 
Nicaragua to Costa Rica and to El Salvador in connection with the conclu- 
sion of a treaty, notwithstanding prior, contrary treaties that Nicaragua had 
made with those two states. The treaty in question was one with the United 
States concerning an alternate route for the Panama Canal. The Court 
nonetheless refused to declare Nicaragua’s treaty with the United States to 
be invalid, albeit because the United States had not consented to the Court’s . 
jurisdiction.’ Sciso maintains that these cases evidence an early instance of 
refusal by an international tribunal to declare the invalidity of a subsequent, 
< conflicting treaty. She also uses them as an illustration of the practical 

awkwardness of the principle of the invalidity of subsequent, conflicting 
treaties. That is, any international tribunal desiring to declare a subsequent, 
conflicting treaty invalid is likely to be hindered by the lack of participation 
in the proceedings before it of one of the parties to the challenged treaty. 

The Vienna Convention, by virtue of its rejection of the invalidity theory 
of conflicting treaties, for the most part dodges the question of which of two 
treaties should prevail in case of conflict. For this reason, and because many 
states have yet to adhere to the Vienna Convention, and also because appli- 
cation of the Convention is limited by its terms,* Sciso devotes considerable 
effort to evaluating potential criteria for deciding which of conflicting trea- 
ties should prevail. She ultimately concludes that, at best, any such criteria 

` work only with respect to subsequent treaties between the same parties as 
the original treaty. That is, provided the contracting parties have not also 
given rights to third parties, as among themselves they may always agree to 
renegotiate their relationship. Accordingly, determining which of conflict- 
ing treaties prevails in such a case is ultimately a question of ascertaining the 
parties’ intentions. 

Thus, for example, Sciso concludes that the doctrinal distinction (used 
prior to conclusion of the Vienna Convention) between traités-lois and 
traités-contrats does not serve as an acceptable ranking criterion for treaties 
between different parties. Pursuant to this kind of classification, whether by 
virtue of their multilateral character or their abstract subject matter, traités- 
lois were to take precedence over mere ‘‘contractual’”’ treaties. Giving prior- 
ity to a traité-loi-over a traité-contrat to which some state not a party to the 
traité-loi had adhered would, as Sciso states, violate the maxim of pacta tertiis 
nec nocent nec prosunt. 

Of course, contracting parties can and do create hierarchies of treaty 
norms with respect to treaties between themselves. As an example, Sciso 


? Costa Rica v. Nicaragua (Central Am. Ct. Justice Sept. 30, 1916), 11 AJIL 181 (1917); El 
Salvador v. Nicaragua (Central Am. Ct. Justice Mar. 9, 1917), id. at 674. 

3 Costa Rica v. Nicaragua, 11 AJIL at 210, 227-29; El Salvador v. Nicaragua id. at 729. 

4 Article 4 of the Vienna Convention, supra note 1, provides in part: ‘‘the Convention applies 
only to treaties which are concluded by States after the entry into force of the present Conven- 
tion with regard to such States.” 
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notes Article 103 of the United Nations Charter, which provides that a 
party’s obligations under the Charter are to prevail over conflicting obliga- 
tions under other treaties: 

The Vienna Convention not only declares Article 103 of the United 
Nations Charter as a norm of superior rank, but also contemplates peremp- 
tory norms of international law from which states may not derogate.” Sciso 
concludes that even such norms of jus cogens do not provide a mechanism for 
ranking conflicting treaties because such norms are not themselves estab- 
lished by treaty. Therefore, she argues that although they may constitute 
criteria for determining the validity of a treaty provision, they do not con- 
stitute a means for determining which of conflicting treaties prevails. 

After establishing the futility of a theoretical solution to the ranking of 
conflicting treaty obligations, Sciso considers the factors that in practice 
determine which kinds of treaties prevail over others. She argues that the 
more elaborate the scheme of treaty institutions and procedures, the more 
likely that the treaty will in practice prevail. She cites a number of examples, 
including the European Convention on Human Rights of 1950 and the 
International Labour Organisation’s Conventions, each of which provides 
procedures and institutions designed to ensure application of its terms. 

However, she dwells principally on the European Community treaties and 
their mechanisms for ensuring the member states’ solidarity in the con- 
tracting and implementation of international obligations. The supremacy of 
European Community law over member state law, the jurisdiction of the 
Community in “external relations” and the power of the Court of Justice to 
declare definitively the content of Community law together effectively im- 
pede member states from contracting and implementing treaties incompati- 
ble with the European Community treaties. By these discussions Sciso amply 
supports her assertion that, although general international law may establish 
in principle the consequences associated with conflicting treaties, in practice 
the mechanisms that the treaties themselves establish to ensure their own 
application are of greater significance in determining which treaty provi- 
sions will actually prevail. 

Gli Accordi Internazionali Confliggenti is tightly and lucidly written. An 
introduction defines the area of inquiry as conflicts among treaties; suc- 
ceeding chapters review the doctrinal antecedents of the provisions of the 
Vienna Convention, analyze those provisions and then evaluate their ade- 
quacy; and a final chapter offers well-reasoned thoughts as to the practical 


5 Article 53 provides: 


A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of 
general international law. For purposes of the present Convention, a peremptory norm of 
general international law is a norm accepted and recognized by the international commu- 
nity of States as a whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having the same 
character. i 


Id. Such principles may include prohibitions of the use or threat of force, genocide, slavery, 
gross violations of the right of peoples to self-determination and racial discrimination. See A. 
CASSESE, INTERNATIONAL LAW IN A DIVIDED WORLD 179 (1986). 
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resolution of treaty conflicts. Throughout, Sciso’s arguments are based on 
careful analysis of decisions of the Permanent Court of International Justice, 
the International Court of Justice and other international tribunals; of ex- 
amples provided by a variety of treaties; and of past and contemporary 
doctrinal writings. The extensive citations to law and commentary, includ- 
ing much non-Italian literature, are cogent and easy to follow. The detailed 
table of contents and tables of authorities compensate for the lack of a 
subject index. Reproduction of the relevant articles of the Vienna Conven- 
tion would have made it easier for the reader to follow the thorough discus- 
sion of such articles. However, much more important is Sciso’s carefully 
crafted scholarship on a topic of lasting significance. 


PATRICK DEL DUCA 
Of the California Bar 


The North Atlantic Assembly. By Christian Brumter. Dordrecht, Boston, Lan- 
caster: Martinus Nijhoff Publishers, 1986. Poep: xi, 223. Dfl.115; $49.50; 
£31.95. 


The escalating importance of the European Community (EC) as the prin- 
cipal vehicle of European integration has ushered forth a correspondingly 
growing mass of legal literature dealing with all aspects of Community law. 
One unfortunate consequence of the EC’s ascendancy has been the eclipse 
of other European-based regional organizations, which seem (with the ex- 
ception of the Strasbourg human rights machinery) to have been consigned 
to ever deepening obscurity. It is particularly troubling in relation to 
NATO, an organization whose importance no one can doubt. It is for this 
reason that one welcomes Brumter’s book on the North Atlantic Assembly 
—NATO?’s “parliamentary chamber.” 

The book has a major strength and a major weakness. Its strength lies in 
its lucid organization and painstakingly executed research. The work is 
divided into two principal parts. The first deals with political origins, legal 
basis, finance, organizational structure and political process. It is concise, 
accurate and very informative, even if not always critically probing. The 
second part reviews the “activities” of the Assembly—essentially reporting 
on debates and resolutions. Again, nothing is left out and one can only 
express gratitude to the author for doing what must have been an excru- 
ciatingly boring task of going over the records. The aes: are at the 
right level of detail. 

The weakness of the book lies in the modest theoretical ambitions of the 
author. Brumter fails to examine critically the role this chamber may or 
may not have. There is quite a rich political science and sociological litera- 
ture dealing with the European Parliament (especially its earlier years) and 
the Parliamentary Assembly of the Council of Europe that explores the role, 
function and difficulties of consultative assemblies. This literature is vir- 
tually untapped in Brumter’s book. Indeed, in a book of 204 pages, only a 
handful are dedicated to sustained nondescriptive reflection. There is vir- 
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tually no conceptualization, no parliamentary theory, no system theory— 
indeed no theory of any kind. This is impermissible even in a legal book, and 
this book is only partly legal. : 

These weaknesses are nowhere more evident than in the one-page con- 
clusion, which borders on the embarrassing: ‘‘Finally, it is an important 
forum, the Assembly counting and having counted amongst its members a 
number of eminent political figures” (p. 203). 

A report of the U.S. Senate subcommittee on European Affairs (which the ` 
author cites) concluded recently that “the influence of the Assembly is 
negligible, plenary sessions are generally dull, the year-to-year working pat- 
tern is inadequate, . . . the Assembly’s impact on public opinion is extremely 
limited, the Assembly’s ability to generate independent research and analy- 
sis of Alliance matters is too limited” (p. 89); and the list goes or. 

-By contrast, the author’s bottom line is that ‘‘the Assembly plays a unique 
and useful role which is, nevertheless, ambiguous.” The book neither sus- 
tains the argument about uniqueness and utility nor fleshes out the ambigu- 
ity. If you want the trees, they are all there. But the forest is nowhere 
in sight. 

JOSEPH WEILER 
University of Michigan Law School 


The Modern Law of Diplomacy: External missions of states and international or- 
ganizations. By Ludwik Dembinski. Dordrecht, Boston, Lancaster: 
Martinus Nijhoff Publishers; UNITAR, 1988. Pp. xv, 282. Index. 
Dfl.135; $74; £40.95. 


In this well-documented and readable book, the author “attempts for the 
first time to study as a whole all types of missions sent by States and interna- 
tional organizations” (p. 18). In so doing, he is addressing characteristics of 
present-day diplomacy that distinguish it from traditional diplomacy— 
mainly, its worldwide extension due to the great increase in the number of 
sovereign states, and multilateralism and diversification due to the emer- 
gence of a considerable number of international organizations with diverse 
activities. The scope of diplomatic law thus defined encompasses not only 
diplomatic missions and consulates representing one state in another state 
—the traditional subject matter of diplomatic law—but also permanent 
missions of member states to international organizations, delegations to 
international conferences, special missions charged with specific tasks in 
various fields (mostly technical) and missions of international organizations 
themselves. The term ‘external missions” is used throughout the book in 
connection with this wider scope of contemporary diplomatic law, rather 
than the customary term “diplomatic missions.” 

The contrast between this wider treatment of diplomatic law and the 
traditional treatment of the subject becomes apparent when comparing the 
contents of the book under review with those of Biswanath Sen’s A Diplo- 
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mat’s Handbook of International Law and Practice, now in its third edition 
(1988). The latter deals only with bilateral diplomatic and consular relations 
and has a section on selected substantive topics of international law that have 
a bearing on a diplomat’s functions. 

In four consecutive parts, Dembinski deals with the common characteris- 
tics of external missions, with their staff, with their status and that of their 
staff, and with their activities. In each part, the various types of external 
missions are treated separately as the topic requires. The study is based on 
customary international law as codified in such instruments as the two 
Vienna Conventions on diplomatic and on consular relations, the Conven- 
tion on Special Missions, the Vienna Convention on the Representation of 
States in their Relations with International Organizations of a Universal 
Character and other related instruments. The author also takes into consid- 
eration the ongoing work of the International Law Commission of the 
United Nations on the topic of the diplomatic bag and courier, thus keeping 
abreast of the latest developments in the codification of diplomatic law. The 
scant case law available on the matter is not overlooked. The documentation 
of this study is therefore as comprehensive as can possibly be. 

Dembinski’s treatment of the novel aspects of contemporary diplomatic 
law is informative without being overextended. One example is chapter 
XXVII on parliamentary diplomacy (pp. 253-62). Dean Rusk is credited 
with having coined the term. While approvingly citing Jessup’s 1956 course 
at the Hague Academy, the author adds some new features reflecting the - 
experience of the last 30 years in the work of international organizations 
and conferences, and in that of politico-regional state groupings. The- 
normative and procedural rules, as well as the decision-making process, of .. 
those international assemblies are succinctly set forth. 

If the new dimensions of diplomacy are thus dealt with, its traditional 
aspects are by no means neglected. The reader will find ample treatment of 
such topics as the establishment and functions of diplomatic and consular 
missions accredited to states (pp. 39-47, 71-73, 76-79), their privileges and 
immunities (pp. 153-213) and the problem of diplomatic asylum (pp. 
247-51). A selective bibliography is provided. (pp. 263-69), with emphasis 
on works published since 1960. 

This book is a welcome addition to the literature of international law in 
the particular area of diplomacy. It should prove useful both to diplomats 
and to students of this branch of international law. 


GAMAL M. BADR 
New York University 


State Immunity: Some Recent Developments. By Christoph H. Schreuer. Cam- 
bridge: Grotius Publications Limited, 1988. Pp. xxiii, 200. Index. £28; 
$55. 


This volume contains an updated and extended presentation of the 
-Hersch Lauterpacht Memorial Lectures delivered by Christoph H. 
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Schreuer at the University of Cambridge in March 1987, almost 9 months 
after the provisional adoption at first reading of the draft articles on juris- 
dictional immunities of states and their property by the International Law 
‘ Commission. The traditional link between Cambridge and the Viennese 
School of International Law is further reinforced by Schreuer’s participa- 
‘tion, following Seidl-Hohenveldern’s lectures a few years earlier, in the 
traditions set by Verdross, Verosta and Zemanek. 

The publication is timely and the choice of subject appropriate in more 
ways than one. It is topical, controversial and yet practical in that there are 
not many other areas of codification and progressive development of inter- 
national law where publicists, privatists and comparativists may meet on 
common ground without sharp conflict or confrontation. The lectures 
could provide a valuable addition to the two series of Hague lectures on the 
same topic given only a decade or so ago.’ Problems surrounding state 
immunity still loom large in the wake of national legislation adopted by the 
United States in 1976 and the United Kingdom in 1978 (the latter enabling 
UK ratification of the European Convention on State Immunities of 1972), 
and followed closely by Singapore, Pakistan, South Africa, Canada and, 
more recently, Australia. Each statute appears to differ from the next in 
some respect or other. The.U.S. trailblazer in 1976 constitutes codification 
of judicial and governmental practice since the Tate letter of 1952, which, 
in some curious ways, closely resembles the Austrian Supreme Court’s deci- 
sion of 1950 in Dralle v. Government of Czechoslovakia. 

The problem areas treated by Schreuer cover a wide variety of fields, 
including commercial transactions, torts, arbitration, state entities and en- 
forcement. In each of these problem areas, Schreuer critically analyzes the 
case law of a number of European countries, comparing it with U.S., Cana- 
dian and Pakistani practices. 

On the whole, Schreuer has indicated his approval of the restrictive 
trends as reflected in the European Convention of 1972 and the UK statute 
of 1978, although he would have liked to see a bolder set of restrictive 
regulations. Australia’s latest version appeals to him. While Schreuer would 
not himself embrace the German logic of a structural criterion for deter- 
mining the status of a state entity, he would prefer the “nature test” to the 
“nature and purpose” test for determining the commercial character of a 
transaction. to be disentitled to state immunities. The Austrian-German- 
Swiss adherence to the “nature” test as the only criterion for determining 
the application of state immunity is to be contrasted with the relativity and 
pragmatism of the 1976 U.S. Foreign Sovereign Immunities Act. The Inter- 
national Law Commission, viewing the inadequacy of a single test, be it 
“nature” or ‘‘purpose,” has opted for a dual “nature and purpose” test. 
Primarily, the “nature test” is to apply to all transactions. Only when the 
nature of the transaction appears to be commercial is the burden of proving 


1 See, e. g., Sucharitkul, Immunities of Foreign States before National Authorities, 149 RECUEIL DES 
Cours 89 (1976 I); and Sinclair, The Law of Sovereign Immunity: Recent Developments, 167 id. at 
117 (1980 I). 
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that its purpose is preponderantly governmental shifted to the party claim- 
ing state immunity. To be generally acceptable, a practical solution has to 
take into account the differing views maintained in different legal systems. 
In the absence of uniformity of practice, harmony is sought, rather than 
unification of divergent stands. 

In this particular connection, the draft articles of the ILC on the excep- . 
tion of commercial contracts or transactions may still be improved at second 
reading by requiring a tangible territorial connection with the state of the 
forum to support jurisdiction under the generally accepted rule of private 
international law. Otherwise, there is a danger not only that immunity will 
be unduly restricted but also that jurisdiction thus extended will lack a solid 
foundation in international law, public or private. 

The different models adopted by national legislation vary from that of the 
United States to that of the United Kingdom, with the Canadian statute 
falling in between. The Australian statute may have gone further in some 
directions, while the Pakistani ordinance lags behind, discarding the excep- 
tion of torts altogether. Schreuer, on the other hand, would have expanded 
all possible limitations on state immunities, whether it be for commercial or 
noncommercial torts. To some extent, this view is warranted——insurance 
companies, in particular, should not be allowed to hide behind the coattails 
of diplomatic agents or permanent representatives to an international 
organization, leaving the victims of road accidents unprotected. But to 
promote judicial remedies in the forum of the state where the injury oc- 
curred when that injury engaged the responsibility of another state would 
be tantamount to replacing the international legal system with “judex in sua 
causa.” The forum state would provide the cure, whereas local remedies 
should have been exhausted in the state whose state responsibility is in 
question. 

It would be facile, indeed, if at any cost physical injury or damage to 
property inflicted by another state could always be redressed by the forum 
of the locus delicti commissi. Judicial self-help could be the order of the day, 
supplanting the existing or future international legal system. The truth of 
the matter must be found closer to earth than that ideal position. Interna- 
tional law has not provided each state with ready-made self-help measures or 
countermeasures to redress by itself, using its own existing machinery, judi- 
cial or otherwise, whatever wrong done to it or its nationals by another 
equally sovereign state. The tort exception in actual practice has given rise 
in the United States and other countries to abuses at the expense of foreign 
accredited missions and the very international organizations whose head- 
quarters were supposed to receive the fullest protection from the host 
country. 

Limitations and restrictions on state immunity or exceptions to sovereign 
immunity should not be allowed to detract or derogate from the obligation 
incumbent on the host state to protect accredited missions from harassment 
and impediments to the exercise of their official functions. 

Submission to arbitration has time and again been falsely construed as 
submission to the jurisdiction of the forum state, or worse still, as a waiver of 
immunity from the jurisdiction of the court of another state. Naturally, a 
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state is free to waive its jurisdictional immunity, and once a waiver is ef- 
fected, it is irrevocable. But to agree to an arbitration is as far from a waiver 
of immunity from the forum state’s jurisdiction as is legally imaginable. It 
represents the exercise of an option in favor of one method of dispute 
settlement, which is distinctly not to be identified with judicial settlement. 
The only conceivable connection with judicial functions lies in the arbitral 
proceeding itself, which is not altogether divorced in certain systems from a 
limited scope of judicial authority. Unless the arbitration agreement other- 
wise provides, this covers, in particular, three areas: (1) the validity or 
interpretation of the agreement to arbitrate, (2) the arbitration procedure, 
and (3) the setting aside of the arbitral award. Judicial control or review of - 
arbitration in these areas is the consequence of the link between arbitral 
settlement and judicial control. It does not imply any waiver of immunity 
from the jurisdiction of the court of another state, much less can it mean 
implied submission to a judicial ruling on the merits of the case. 

The problem raised by the separate legal personality of state entities 
really has no place in the recent codification endeavors. However, the struc- 
tural organization of the entity is not without significance in a context not 
discussed by Schreuer, who lends his approval to functional rather than 
structural criteria in regard to state immunities. On this ground, Schreuer’s 
position is tenable. The separation of legal entities is a result of deliberate 
acts of government. State trading corporations are often created for the 
purpose of trading. But the fact that they were established by the state, 
whether by a socialist state or a developing country, does not mean that their 
civil and commercial liabilities are attributable to the state. It was precisely 
to avoid confusing state responsibility with liability for the conduct of ex- 
` ternal trade by enterprises that trading corporations or organizations were 
established. It is a question of mistaken identity when a proceeding is insti- 
tuted against the state, eo nomine, rather than against the particular entity, 
even though the funds and assets or property may continue to be state 
owned. Nothing appears to annoy the USSR more than the institution of 
proceedings against the Soviet state for acts performed by one of its trading 
corporations deliberately created without immunity or with an explicit 
waiver of state immunity. 

What is more exasperating and less forgivable is the casting of wider nets 
to cover every other state entity, agency and organ, when the party at fault 
was merely a trading corporation, an airline or a shipping line. Sister ship 
jurisdiction is difficult enough to comprehend, but flag jurisdiction or juris- 
diction on grounds of a nationality connection is worse than absurd. Is it 
permissible, for instance, to attempt seizure of the assets of a state railway 
line, simply because the state-run airline of the same country has failed to 
pay the airport tax, or vice versa? If such were the case, then the state, 
whether developed or developing, would be in a much more disadvanta- 
geous position than multinational corporations, which own, manage or con- 
trol various enterprises, each with its own limited liabilities and assets. 
There is nothing to preclude the Soviet Union from engaging in precisely 
such bilateral treaty practice to insist on the immunities of the Soviet trade 
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delegation or commercial representatives, but to allow such representatives 
to answer for all the claims addressed to all Soviet trading corporations 
doing business in that same country, and even to waive immunity from 
execution in respect of assets and property available in that country. Every- 
thing is possible with the consent of the state. Why, then, try to imply or 
assume consent where none was given? 

Schreuer would have liked to see measures of constraint operating against 
state property in a way more extensive or more liberal than under the 
European Convention, or the UK or U.S. legislation. Execution is seen 
possibly as an aspect of jurisdiction, while support for execution is supposed 
to be favored by industrially advanced countries, as opposed to developing 
or poorer countries. The truth appears to have escaped Schreuer, as his 
position tends to favor neither individuals nor states for that matter, but 
rather rich multinational corporations. His ideal legal world would admit 
execution more widely against state property whenever there has been an 
arbitral award or an internationally recognized judgment. Since when have 
we reached that position? What would countries like the Soviet Union or the 
United States do if domestic courts around the world were to attack assets 
and funds of U.S. or Soviet embassies or consulates, simply because a court 
of law, be it a constitutional court or the highest international judicial 
instance, had awarded damages, as compensation or reparation for injury 
suffered by nationals of other countries, as a result of the downing of a 
civilian aircraft or in consequence of a pacific blockade? 

While Schreuer’s analysis merits further attention and scrutiny, the un- 
mistakable irony lies in his conclusion that states should continue, 
independently or otherwise following the UK or European model, to adopt 
legislation on the subject. This is precisely the danger that the Asian-African 
Legal Consultative Committee, in its collective wisdom, has thought advis- 
able to avoid. Each country has followed a different path of historical legal 
development. Patience is indeed rarely found but is nonetheless a virtue. 
The international community should not forsake self-restraint at this junc- 
ture but should allow Vienna another chance to serve as the venue of a 
codification conference on jurisdictional immunities of states and their 
property. It would surely result in grave injustice if the ILC draft, on the eve 
of the completion of its second reading, were to be denied access to Vienna. 
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Punishing International Terrorists: The Legal Framework for Policy Initiatives. By 
John F. Murphy. Totowa, N.J.: Rowman & Allanheld, Publishers, 
1985. Pp. x, 142. Index. $24.95. 


At every turn, Punishing International Terrorists shows the care, experience 
and insights of its author, John F. Murphy, professor of law at Villanova 
University. Rather than attempting to write a treatise on his subject, 
Murphy has gleaned material to illuminate several important policy choices 
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faced by the United States in its battle against international terrorism. The 
subtitle of the book, The Legal Framework for Policy Initiatives, is a good 
description of the approach the work takes toward the problem area. 

As Murphy explains in his introduction, the focus is on more than just 
punishing international terrorists. It is upon apprehending, prosecuting and 
punishing terrorists, with the greatest emphasis upon prosecution. Indeed, 
Murphy takes as his organizing principle national and international deci- 
sions about which government, if any, should prosecute those involved in 
international terrorism, which he decides is best defined as ‘‘premeditated, 
politically motivated violence perpetrated against noncombatant targets by 
subnational groups or clandestine state agents” (p. 4). 

About three-quarters of the text provides the reader with information 
and legal analyses sufficient for an up-to-date understanding of interna- 
tional accords and national legislation concerning the judicial function in 
prosecuting international terrorists. Chapter 1 concerns ‘‘Counterterrorist 
Conventions,” e.g., universal conventions such as those generated by the 
International Civil Aviation Organization, regional conventions such as the 
European Convention on the Suppression of Terrorism and bilateral 
agreements such as the United States-Cuba Memorandum of Understand- 
ing on Hijacking of Aircraft and Vessels and Other Offenses. Murphy then 
looks at the implementation of international law through nationa? legisla- 
tion and court decisions, a discussion ‘that begins in- chapter 1 and leads 
logically to chapters 2 and 3 concerning “Extradition” and “Methods of 
Rendition Other Than Extradition,” including exclusion, deportation, ab- 
duction and unlawful seizure. 

Chapters 4 and 5, “International Judicial Assistance in Criminal Matters” 
and “Apprehension, Prosecution, and Punishment of International Ter- 
rorists: State Practice,” are brief and perhaps misplaced. Chapter 4, on 
obtaining evidence abroad, might have been included in chapter 2 as an 
illustration of one of the problems besetting a country that decides not to 
extradite, but rather to prosecute. The data in chapter 5, statistically illus- 
trating the magnitude of international terrorism, might have been placed in 
the introduction to help reveal the nature and context of the problem area. 

Chapter 6, “Conclusion and Recommendations,” is the heart of Murphy’s 
enterprise. Closely integrated with the analyses presented in chapters 1 
through 3, the final chapter reviews the contemporary U.S. policy debate 
about such issues as the political offense exception to extradition, the negoti- 
ation of new bilateral extradition treaties and the fashioning of forms of - 
universal jurisdiction to try international terrorists. Murphy makes concrete 
proposals, moderate and finely tuned to the nuances of the time. 
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State Responsibility and the Marine Environment: The Rules of Decision. By Brian 
D. Smith. Oxford: Clarendon Press; New York: Oxford University 
Press, 1988. Pp. xviii, 281. Index. $65. 
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The environmental consciousness that swept the globe in the late 1960s 
and early 1970s, only to fizzle out after its blaze of glory in the 1972 
Stockholm Conference, seems to be experiencing a resurgence.’ Unfortu- 
nately, though typically, the reawakened interest in the health of the bio- _ 
sphere often appears to be due more to catastrophes (e.g., Bhopal, Basel, 
Chernobyl) and alarming trends (e.g., deforestation, desertification, global 
warming, ozone depletion) than to an increasing awareness. of the interde- 
pendence of man and nature. Thus, the human approach to the health of 
the global environment has so far been more reactive than protective. 

The ever-increasing capacity of humankind to inflict irreversible damage 
upon the life-support systems of our planet makes it especially important 
that the rules of state responsibility for environmental harm be clarified 
with as much precision as possible. What are the international obligations of 
states with regard to the “environment” of other states and, perhaps more 
important, the global commons? These questions are addressed in the con- 
text of the marine environment by the book under review. Because of what 
in 1973 could already be described as a “complex and growing network of 
technical Conventions”? relating to the marine environment, since aug- 
mented by the comprehensive provisions of part XII of the 1982 United 
Nations Convention on the Law of the Sea (LOS Convention), the law in 
this field is certainly much more developed than that concerning, for exam- 
ple, the air and fresh water. Yet there remain many lacunae and unanswered l 
questions. 

The “central objective” of the subject work is to analyze what the author, 
Brian D. Smith, describes as “the present, rudimentary state of the law of 
environmental responsibility,” and further “to anticipate the direction of 
the maturation process with reference to the marine environment” (p. 1). In 
truth, the book deals more with states’ bilateral obligations concerning the 
prevention of injury to other states than with their obligations toward the 
environment, per se. Further, it focuses upon responsibility for pollution of 
the marine environment rather than the more general “Jaw of environmen- 
tal responsibility.” After an examination of the customary and conventional 
law on the subject, the author concludes that “the seeds of the requisite 
developed regime of marine environmental responsibility are present in the 
contemporary international system” (p. 255). 

The book is divided into three parts: part I, “State Responsibility: Gen- 
eral Principles”; part II, “Marine Environmental Obligations of the State”; 


' A number of recent studies have called for redoubled efforts to protect the biosphere. See, 
e.g, GA Res. 42/186, 42 UN GAOR Supp. (No. 49) at 141, UN Doc. A/42/49 (1987), 
containing as an annex the “Environmental Perspective to the Year 2000 and Beyond”’ pre- 
pared under the auspices of UNEP; the report of the Brundtland Commission, WORLD CoM- 
MISSION ON ENVIRONMENT AND DEVELOPMENT, OUR COMMON FUTURE (1987); and Time 
Magazine's report designating “Endangered Earth” as the “Planet of the Year,” Time, Jan. 2, 
1989, at 24. : 

2 Brown, The Conventional Law of the Environment, 13 NAT. RESOURCES J. 203, 221 (1973). 

3 UNITED NATIONS, OFFICIAL TEXT OF THE UNITED NATIONS CONVENTION ON THE LAW 
OF THE SEA WITH ANNEXES AND INDEX 70, UN Sales No. E.83.V.5 (1983). Part XII of the 
Convention is entitled “Protection and Preservation of the Marine Environment.” 
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and part III, “State Legal Authority Over the Seas: The Rules of Conse- 
quential Responsibility.” Part I consists of a rather lengthy (64 pages) and 
abstract summary of rules of state responsibility. It is an informative, well- 
documented treatment, and would be particularly useful to newcomers to 
the field. Yet one wonders why general principles of state responsibility are 
discussed independently of the factual context with which the book is con- 
cerned. As issue after issue is raised and resolved, one is, for the most part, 
left to wonder how the distilled principles would apply to marine environ- 
mental injuries. While the independent and sometimes didactic treatment of 
state responsibility may reflect the fact that the book is ‘‘essentially in the 
form of a Ph.D. dissertation,’ it results in frequent cross-references, and 
even necessitates some repetition, later in the study. The survey would have 
been more effective if the principles had beén applied to the factual context 
at hand as they were discussed. 

Several important, foundational points are made in chapter 1, “The 
Meaning and Elements of Responsibility,” but the discussion seems unneces- 
sarily long (even at three and one-half pages) and abstract. Smith provides a 
helpful and adroit summary of a complex area of the law in chapter 2, 
“Breach of Obligation: The Objective Element.” Again, however, the dis- 
cussion would have benefited significantly from application of the principles 
under discussion to marine environmental problems. The author examines 
and accepts the proposition, now broadly followed,’ that fault should not 
generally be required as a precondition to international responsibility. He 
does not address the rather controversial distinction drawn by the Interna- 
tional Law Commission (ILC) between obligations of “conduct” and those 
of “result.’””® This omission seems rather curious since the distinction could 
be especially pertinent in most cases involving environmental harm.’ Fi- 
nally, the discussion of “voluntariness” as a prerequisite to objective respon- 
sibility (pp. 20-21) might have been developed further to take into account 
the particular circumstances of developing countries.® 

Chapter 3, “State as Actor: The Subjective Element,” deals essentially 
with attribution. After discussing state organs or representatives, Smith 
turns to acts of private individuals. He demonstrates that while states are not 


4 The quotation is from the author’s “Acknowledgements” (unpaginated). 

5 See I. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 436-41 (3d ed. 1979). 

5 See Arts. 20, Breach of an international obligation requiring the adoption of a particular 
course of conduct, and 21, Breach of an international obligation requiring the achievement of 
a specified result, [1977] 2 Y.B. INT'L L. Comm'n, pt. 2 at 11, UN Doc. A/CN.4/SER.A/ 
1977/Add.1. Obligations of conduct and result are not discussed until part HI, and then quite 
cursorily (p. 145, especially 145 n.87). 

7 The closest Smith comes to addressing the question is to note that obligations of result are 
implicitly subject to a regime of strict responsibility under the draft on international responsi- 
bility for injuries to aliens prepared by Professors Sohn and Baxter. Sohn & Baxter, Conven- 

„tion on the International Responsibility of States for Injuries to Aliens (Final Draft with 
Explanatory Notes), reprinted in RECENT CODIFICATION OF THE LAW OF STATE RESPONSIBIL- 
ITY FOR INJURY TO ALIENS 135 (Garcia-Amador, Sohn & Baxter eds. 1974). 

8 The idea of considering the circumstances of the acting state is discussed later in connection 

with the obligation of due diligence (pp. 38-40). 
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directly accountable for the acts of private individuals, they may be held 
responsible for failure to exercise due diligence “‘to prevent conduct which, if 
the state were the actor, would breach its international obligations” (p. 36). 
_ The discussion of the obligation of due diligence in the context of attribu- 
tion is clear and useful. In considering whether the state’s diligence should 
be judged by a subjective or objective standard, Smith concludes that the 
current approach is a hybrid of the two: “the diligence of the state will be 
considered in light of its particular capacities and practices; if, however, its 
conduct falls below an international minimum standard, responsibility will 
nevertheless lie” (p. 40). As to those “matters for which the State is held toa 
strict standard of responsibility,’ the author accepts the idea that “due 
diligence merges into a strict regime” (p. 41). That is, “[a] failure to prevent 
is a failure of due diligence” (id.). While this notion seems rather fictional, it 
is difficult to find another explanation for state responsibility for private 
conduct in these instances without departing from traditional rules of attri- 
bution. Again, this discussion could have been considerably enriched by 
demonstrating how the principles apply to. concrete situations involving 
environmental harm. 

The examination of “Multiple State Responsibility” in chapter 4 repre- 
sents a constructive and important contribution to the literature in this area. 
As the author notes (p. 46), there is a paucity of authority on this subject. 
Smith’s proposal, which he has developed further in a subsequent article,’ is 
essentially one of joint and several liability, coupled with a right of contri- 
bution (pp. 59-64). Once again, these ideas are not applied to marine 
environmental harm until later in the work. It is suggested in chapter 12, for 
example, that the flag state might be held strictly liable for vessel-source 
pollution within the territorial sea, together with the coastal state, but that 
the greater degree of control of the coastal state may affect the ce tailed! 
of responsibility (pp. 210-11, 212). 

Part II, “Marine Environmental Obligations,” consists of fiir chapters, 
three of which deal with obligations in the case of harm in the territory of 
another state (ch. 5), in that of the state itself (ch. 7), and beyond that of any 
state (ch. 6). The final chapter discusses whether states will be held to a strict 
or fault-based standard of performance (ch. 8). The most striking omission 
from this part—and indeed, from the book as a whole—is an examination 
of what constitutes harm to “the environment.’’!° The subject is addressed 
only superficially under the heading “Environmental Unity” (ch. 7, pp. 
102-03), and tangentially under the rubric “Harm to Common Interests” 

(ch. 6, pp. 89-90). An attempt to explain, e.g., why “harm to the high seas 
environment is per se unreasonable” (p. 90) would have been most wel- 
come. On the other hand, it is undoubtedly true that state practice has been 
most concerned with the obligation to prevent injury to individual interests 
of other states through conduct affecting the high seas environment, and 
this subject is well covered. - 


® Noyes & Smith, State Responsibility and the Principle of Joint and Several Liability, 13 YALE J. 
INT'L L. 225 (1988). 
10 The index contains no entry for “environment.” 
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Chapter 5 begins with a highly theoretical discussion of the concept of 
sovereignty, which does not seem strictly necessary. The ensuing treatment 
of the obligation of prevention contains a useful survey of authorities but 
does not consider the value of the various sources mentioned. This is true 
not only of cited instances of state practice (pp. 74-75) but also of contro- 
versial instruments such as the Charter of Economic Rights and Duties of 
States (p. 75, text at n.42)."! Some guidance would have been welcome as to 
why Smith believes that the authorities he has surveyed add up to a rule of ` 
general international] law. 

The increasingly important ‘‘procedural obligations” to inform, to con- 
sult and to negotiate unfortunately receive just over two pages. More atten- 
tion is devoted, in the next and final section of the chapter, to the relatively 
less significant (although theoretically interesting) concepts of good neigh- 
borliness and abuse of rights. The authorities cited in support of the proce- 
dural obligations are not discussed by category (e.g., state practice, treaties, 
decisions) and, again, their “legitimacy”!? as sources of law is not assessed 
{e.g p. 81). 

In chapter 6, Smith deals with the less traditional, but increasingly i im- 
portant, issue of responsibility for environmental harm beyond the territory 
of any state. He first demonstrates?’ that some of these cases can be analyzed 
in terms of harm to exclusive interests, and then turns to responsibility for 
harm to common interests. Smith examines ‘‘evidence of the requisite opinio 
Juris’ on this point in a commendably systematic manner. Thus, he reviews, 
in turn, relevant conventions, multilateral instruments, state practice and 
zhe opinion of publicists (pp. 90-94). A critical evaluation of certain of these 
authorities would have been welcome.'* The author concludes that states 
are “obligated to take steps to prevent harm to the high seas” (p. 94). _ 

The consequences of breaching the obligation to prevent harm to the 
nigh seas is a difficult area that Smith handles with skill and care. After a 
seful discussion of the applicable case law (pp. 94 et seg.),'° Smith provides a 
very helpful and interesting analysis of the “two types of erga omnes obliga- 
zions,” one of which is owed to the international community asa whole, the 
other being owed *‘bilaterally” to all states and not requiring an actio popu- 


1! The Charter is cited repeatedly without evaluation of what Professor Franck might call its 
“legitimacy” (Franck, Legitimacy in the International System, ’'82 AJIL 705 (1988)). See, e.g., in 
addition to the reference in the text above, p. 78, text at n.56; and p. 81, text at n.76. 

12 See note 11 supra. 

13 While the discussion as a whole is sound, Smith’s use of some authority i is questionable. For 
example, he asserts that the reports of Professor Quentin-Baxter to the ILC on the law of 
international liability “attached state responsibility to conduct within the ‘territory or control’ of 
the state” (p. 89, emphasis added). 

14 For example, Smith notes that the “ILC has gone so far as to identify as an ‘international 
crime’ . . . any ‘serious breach’ of the obligation ‘prohibiting massive pollution of the atmos- 
phere or [of (sic)] the areas [sic—seas]’ ” (p. 94) but does not examine the legal consequences of 
treating such an act as “criminal.” 

15 At least some of this analysis was presaged by an article written some fifteen years ago by 
kan Brownlie. See Brownlie, A Survey of International Customary Rules of Envirenmental Protection, 
I3 Nar. Resources J. 179, 183 (1973). 
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laris for its vindication.’® The practical value of this discussion could have 
been enhanced if the meaning of “high seas environment” had been 
clarified. 

Chapter 7 examines the increasingly important question whether ‘‘other 
states or the personified community might possess a legal interest in harm to 
the territorial environment [of a state] . . . when no . . . particularized 
interest of another state is involved” (p.-101). While he argues that “the 
resources of the environment are in some sense ‘international’ even within 
zones of exclusive, territorial authority” (p. 104), Smith concludes that “a 
concrete preventive obligation [has not] emerged in customary law” (pp. 
105-06). This, notwithstanding the fact that an “international interest in 
the preservation of the environment in all regions of the sea” has been 
recognized by various authorities (p. 110). The chapter might have been 
enhanced by a closer examination of human rights implications (which, to 
his credit, Smith does recognize (pp. 101—02)) and by consideration of the 
lessons of the ILC’s debates on the “system” concept (in the context of the 
Commission’s work on international watercourses!”) for the idea that harm 
within a state’s territory constitutes harm to the “‘single indivisible system” 
of the earth’s biosphere (p. 103). 

In chapter 8, Smith examines whether a strict or fault standard is applica- 
ble to violation of preventive obligations in cases of marine environmental 
injury. In discussing “the role of strict responsibility,” he examines, in turn, 
international decisions, state practice and doctrinal writings. The reviewer 
found Smith’s analysis of the relevant work of the ILC (under “doctrinal 
writings”) rather difficult to follow and, in places, possibly open to ques- 
tion.’® Perhaps owing in part to his interpretation of the Commission’s 
work, he reaches conclusions concerning “the emerging direction of doc- 
trine on the issue of the standard of performance applicable to environmen- 
tal obligations” that go quite far. Thus, for example, Smith finds that “a 
common denominator in current doctrinal work is support for the notion of 

. strict responsibility to compensate . . . with respect to particularly serious 
injury, without reference to the requirement that such injury relate to an 
activity categorized as ultrahazardous”’ (p. 125). Since it cannot be said that 
the ILC has yet accepted the idea of strict liability for the transfrontier 
injurious consequences of even ultrahazardous activities,’® this conclusion 


16 Pp. 96-97. This dichotomy was suggested by New Zealand in its pleadings in the Nuclear 
Tests cases. Id. n.79. See also Brownlie, supra note 15, at 182-83. Smith concludes that the “actio 
popularis now enjoys no more than inchoate status as a functional principle of customary law” 
(p. 98). 

1” The idea of making the Commission’s draft articles on watercourses applicable to the 

“international watercourse system,” rather than simply to the “international watercourse,” has 
been somewhat controversial, both within the Commission itself and within the Sixth (Legal) 
Committee of the’General Assembly. 

18 This is true, e.g., of the discussion of the role of “wrongfulness”’ in the Commission’s work 
on international lability (p. 122), and the fact that no distinction is drawn between prohibited 
acts and prohibited injuries (passim). 

19 See Report of the International Law Commission on the work of its fortieth session, 43 UN 
GAOR Supp. (No. 10) at 15-16, UN Doc. A/43/10 (1988) [hereinafter 1988 ILC Report]; 
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—at least to the extent that it is based on the Commission’s work—seems 
aspirational. Finally, Smith’s discussion of the assumption that “the state 
bearing [strict] responsibility possesses sufficient legal authority over the 
causal activity to prevent harm” (pp. 126-28) is well done, although one 
cannot help but wonder whether the standards identified would apply 
equally to developing countries. 

In part III, Smith attempts “both to define the . . . rules governing state 
legal authority over the seas and to explore the consequential, synthesized 
rules of responsibility pertaining to the marine environment” (p. 131). It is 
here that the principles discussed in parts I and H are applied. Part HI 
begins with a summary, in the abstract, of the “Bases of State Lega] Author- 
ity” (ch. 9). Once again, the relevance of the discussion would have been 
clearer if the rules surveyed had been applied immediately to the marine 
environment. 

In chapter 10, “State Responsibility for Vessels,” Smith concludes that 
private flag vessels cannot be regarded as state vessels for attribution pur- 
poses. Rather, “‘states will be responsible for a failure to exercise, in a 
reasonable and diligent fashion, their extensive jurisdiction over private flag 
vessels to prevent pollution” (pp. 160-61). Applying conclusions reached 
previously, Smith goes on to find that flag states will generally be held 
strictly responsible for “injuries from ultrahazardous sources or, in the 
ILC-inspired regime, of a serious character, regardless of state diligence” 
(pp. 161-63). The doubts expressed previously in this review concerning 
Smith’s understanding of the “ILC-inspired regime” apply here as well. 
However, his discussion of the responsibility of “other” (i.e., nonflag) states 
is interesting and instructive (pp. 163-66), especially his application of the 
principles of multiple state responsibility developed in chapter 4: ‘‘the 
greater the opportunity and capacity to exercise jurisdiction to prevent an 
injury, the greater the share of pecuniary responsibility for the injury” 
(p. 166). 

ý In chapter 11, “Internal Waters,” Smith first surveys rules of prescriptive 
and enforcement authority, including the authority to-enforce conferred by 
“‘port state” conventions, which is so crucial to the control of marine pollu- 
tion (pp. 167-76). He then discusses rules of state responsibility, for both 
vessel conduct and land-based sources. Again, Smith uses hypothetical ex- 
amples to great advantage in exploring the way in which the relevant rules 
would apply to a variety of different situations. While his conclusions seem 
theoretically correct, some—particularly with regard to strict liability— 
may not yet be generally accepted.”° _ 

Chapter 12, “The Territorial Sea,” begins with an interesting, but not 
strictly necessary, historical survey of coastal state authority. In his discus- 


and the ILC’s Report on the work of its thirty-ninth session, 42 UN GAOR Supp. (No. 10) at 
111-13, UN Doc. A/42/10 (1987). 

2° Compare, e.g., the analysis concerning pollution of internal waters resulting in injury of an 
adjacent state at pp. 182-83 with the debates in the ILC’s 1988 session on the international 
~watercourses topic. See 1988 ILC Report, supra note 19, at 64-69. 
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sion of the “LOS III Regime” (pp. 198 et seg.) concerning innocent passage, 
however, Smith levels well-founded criticism at both the definition of the 
term in Article 19(2) of the Convention and its treatment of “CDEM” 
(construction, design, equipment or manning) standards (pp. 204—06). 
Smith considers rules of state responsibility for conduct in the territorial sea 
in general (p. 210), and with regard to innocent (p. 213) and transit (p. 215) 
passage. His conclusions as to strict responsibility of the flag state go beyond 
those of other commentators (notably the late Professor Quentin-Baxter 
and Professor Handl) (pp. 210-13). Smith reaches “the general conclusion 
that simple due diligence is the proper standard with respect to vessels in. 
innocent passage under the regime defined in the LOS Convention” (p. 
215)—even in the case of ultrahazardous activities. This is because, under ` 
the Convention, “passive characteristics, however threatening, do not jus- 
tify the denial of entry for non-innocence”’ (p. 214). And without the right 
to forbid the activity, there is no basis for imposing strict liability (id. ). 

The final chapter deals with “The High Seas and the Exclusive Economic 
Zone” (EEZ). Smith shows how nonflag states may have jurisdiction to 
prescribe with regard to conduct on the high seas, on the basis of the 
nationality and objective territoriality (but not universality) principles (p. 
217), especially since “the rule against extraterritorial enforcement does not 
apply with [the] same vigour on the high seas as it does in the territory of 
other states” (p. 218). He agrees with the recently revised Restatement of 
Foreign Relations Law of the United States that “ ‘[ijnternational law has not 
recognized coastal state assertions of extensive zones to protect security or 
environment’ ” (p. 225),”! but again criticizes the “rigid” approach of the 
1982 Convention. Smith suggests that a ‘‘preferable rule” concerning 
coastal state enforcement rights in the EEZ “would be a flexible rule of 
reason,” under which “the rights of foreign states in the EEZ might be 
subsumed under, and qualified by, a general right of ‘innocent presence’ 
analogous to the right of innocent passage” (p. 235). 

Discussing state responsibility for vessel pollution in the EEZ, Smith notes 
that the 1982 Convention provides that the coastal state “may,” rather than 
“shall,” enact and enforce EEZ antipollution laws. He criticizes this discre- 
tionary provision as being “inconsistent with . . . customary rules of environ- 
mental responsibility,” under which “the obligation to prevent environmen- 
tal harm . . . generally requires the exercise of all authority possessed by the 
state” (p. 242). While this conclusion seems sound, Smith then states that a 
coastal state would be strictly responsible for damage to an adjacent state 
occasioned by a third state’s dumping of hazardous wastes in the coastal 
state’s EEZ. Assuming that the dumping was not authorized by the coastal 
state, this proposition seems doubtful, particularly in light of Smith’s own 
recognition that, as a practical matter, “‘no state possesses unlimited admin- 
istrative capacity” (p. 245). 


?l Citing and quoting from the 1982 tentative draft, §511 comment i (p. 225 n.58). An 
example of such a zone is that created by Canada’s Arctic Waters Pollution Prevention Act of 
1970. 
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As to private activities relating to exploitation of seabed resources, Smith 
finds that the obligations of the authorizing state under the 1982 Conven- 
tion are weaker than those that he would apply: “If the injury-producing 
activity is defined as ultrahazardous or the cause of serious harm was other- 
wise foreseeable, based on pre-existing conditions, the suggested rules 
would elevate the diligence due to a strict standard. The regime adopted in 
the Convention requires only simple due diligence” (p. 253). 

In general, it can be said that this book is a useful resource, marked by 
penetrating analysis of most questions considered. As mentioned above, its 
usefulness could have been enhanced if the principles of state responsibility 
had been discussed not in the abstract (as they are, chiefly in part I), but in 
the context of protection of the marine environment. As it is, one using the 
book for reference purposes will often have to go first to one chapter to find 
out what the relevant principles are, then to another to discover how they 
apply to the marine environment. Several other, more minor points merit 
brief mention. First, while it deals almost exclusively with pollution damage, 
both the title of the book and the use of the expression “marine environ- 
ment” throughout its text suggest that some attention will be given to 
protection and preservation of marine life and ecosystems. These matters 
receive only brief treatment, principally in connection with harm to com- 
mon interests (ch. 6). Second, more critical analysis of the authoritative 
value of the sources relied upon would have been welcome. Third, frequent 
quotations in French, without translation, may cause slight problems for 
those who do not work in that language. Fourth, given the widespread usage 
of acronyms and abbreviations in international legal parlance, a table of 
abbreviations would have been helpful. Fifth, the index is useful but is not as 
complete as it might have been;?? the bibliography, on the other hand, is 
quite extensive and will be of assistance to the researcher. And finally, there 
seem to be more than the usual number of errata.” 

On the whole, Smith has made a constructive and thoughtful contribution 
to the literature of state responsibility and has demonstrated convincingly 
that “international environmental law” consists largely of an accepted body 
of norms rooted firmly in state practice. This makes all the more surprising 
the opening sentence—“International environmental law is in the early 
stages of adolescence’’—and the ensuing reference to “the present, rudi- 
mentary state of the law of environmental responsibility” (p. 1). Fortunately 


2 For example, the frequently used abbreviation “CDEM” does not appear in the index 
‘although the full expression does), nor is there an entry for “land-locked states.” See also note 
10 supra. 

i Mes of these are of the typographical variety (e.g., commas appear frequently in lieu of 
periods), but in some cases, words are left out, or changed, in quotations. Some citations and 
cross-references are incorrect. See, e.g, p. 5 n.2 (315 articles in part I of the ILC’s state 
responsibility draft, rather than 35); pp. 9, 12 (punctuation); p. 75 n.38 (vol. 6 of Whiteman’s 
Digest published in 1903 rather than 1968); p. 80, line 20 (grammar); p. 94, text at note 59 
“misquotation); p. 122 (punctuation); p. 211 n.136 (incorrect cross-reference); and p. 238 
3.141 (Vienna Convention on the Law of Treaties.“not yet in force” [entered into force Jan. 
27, 1980]). It might be added that the American Law Institute's Restatement (Third) of Foreign 
Relations Law is referred to as the “U.S. Restatement,” implying some official status. 
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for the health of the biosphere, these characterizations are all but disproven 
by their author. 


STEPHEN C. MCCAFFREY 
University of the Pacific 
McGeorge School of Law 


Political Frontiers and Boundaries. By J. R. V. Prescott. London and Boston: 
Allen & Unwin, 1987. Pp. xv, 315. Index. $39.95. 


Academic discussion of boundary drawing commonly recognizes three 
stages: allocation, delimitation and demarcation. However refined the aca- 
demic terms may appear, many actual boundary-drawing instances fail to 
conform precisely to the ideal plan. At such times, boundary disputes occur, 
attracting the attention of lawyers, political geographers and others inter- 
ested in territorial limits. Because capricious boundary determination 
_ usually proves undesirable, an effort must be made to discern both legal and 

_ academic principles that guide boundary making. The principles of law 
must be followed whenever they can be shown to apply. The academic 
principles, however, still enjoy a persuasive advisory status. 

For the practical lawyer or geographer, fortunately, there exists a consid- 
erable body of literature concerning boundaries and boundary disputes. 
These interdisciplinary studies provide the principles and paradigms useful 
in resolving many of the problems of boundary determinations. J. R. V. 
Prescott’s Political Frontiers and Boundaries adds to the available literary 
resources. An extensive revision and expansion of two of the author’s pre- 
vious works, The Geography of Frontiers and Boundaries (1965) and Boundaries 
and Frontiers (1978), Prescott’s latest treatise complements his recent 
study, Maritime Political Boundaries of the World (1985).? 

Political Frontiers and Boundaries embraces two parts, each viewing bound- 
aries from a different perspective. The first six chapters approach bound- 
aries from a systematic vantage. Although such geographical matters as 
frontiers and border landscapes are considered, the primary benefits derive 
from. Prescott’s excellent treatment of the evolution of boundaries and 

` international boundary disputes. For example, the classification of bound- 
ary disputes as terntorial (reflecting divergent territorial claims resulting 
from some quality of the neighboring borderland that makes it attractive to 
the party initiating the claim), positional (involving the actual location of the 
boundary), functional (arising from administration and the enforcement of 
. jurisdiction) or arising over transboundary resource development suggests dif- 
ferent methods for their resolution. ` 

The second part of Political Frontiers and Boundaries consists of seven 
chapters, each treating the principal attributes of the evolution of bound- 
aries and boundary disputes in a regional fashion, e.g., Europe, Africa, the 


! Reviewed by John H. Spencer in 74 AJIL 460 (1980). 
2 Reviewed by Ernest S. Easterly II in 81 AJIL 529 (1987). 
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Middle East. Recognizing the historical dimension inherent in the evolution 
of boundaries, the discussions of each region offer numerous past and pres- 
ent case studies and valuable geographic analogs of benefit to the practical 
lawyer. 

Political Frontiers and Boundaries evidences Prescott’s remarkable scholarly 
experience and expertise as a political geographer concerned with legal, as 
well as topographical and cartographical, aspects of boundary determina- 
tion. Ample maps, charts and diagrams enhance the readability of this book. 
The treatise further benefits from an extensive collection of references that 
accompany each chapter. This reviewer highly recommends the authorita- 
tive quality of Political Frontiers and Boundaries. Its great reference value 
makes it a splendid addition to the library of international lawyers, political 
geographers and others concerned with boundaries and boundary disputes. 


ERNEST S. EASTERLY HI 
Of the Louisiana Bar 


Atlas of the Seabed Boundaries. Part Two. Edited by Benedetto Conforti, 
Giampiero Francalanci, Angelo Labella and Daniela Romanò. Milan: 
Dott. A. Giuffrè Editore, 1987. Pp. xv, 241. Treaty index. L.35,000. 


-Part I of the Atlas of the Seabed Boundaries was published in 1979 and 
contained the text of 39 seabed boundary agreements. This second volume 
of the Atlas contains a further 38 agreements (a number of which are 
pre-1979 agreements omitted from the first volume) and the dispositif of the 
decisions of the IC] in the Gulf of Maine, Libya / Malta and Tunisia / Libya cases 
and of the tribunal in the Guinea / Guinea-Bissau arbitration. 

Part II follows the same format as part I. Thus, for each boundary agree- 
ment the text of the agreement is given, as well as the dates of its signature 
and entry into force, its source and a sketch map (as opposed to a copy of the 
official map) illustrating the course of the boundary. The text of the agree- 
ment is frequently in one of the authentic languages, which include Ger- 
man, Spanish and Turkish. For at least some of these, it would have been 
desirable to have given an English or French translation. Where the authen- 
zic language is not used, the text of the agreement appears in an English 
cranslation. 

Wisely perhaps, the editors do not claim that this two-volume collection of 
seabed boundary agreements is a comprehensive one. Nevertheless, it is an 
extensive one, and contains all but nine of the seabed boundary agreements 
xnown to this reviewer. At the end of part II, not only is an index to both 
volumes included, but also a series of regional maps illustrating all the 
boundaries covered by both volumes. 

Clearly, this is a useful collection of primary materials for law of the sea 
specialists. It is not, however, the only collection of seabed boundary agree- 
ments. First, there is The Law of the Sea: Maritime Boundary Agreements 
(1970-84) (published by the United Nations in 1987), which includes sub- 
stantially the same collection of agreements (though both it and the Atlas 
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include agreements not found in the other). The advantage of the UN 
volume for monoglot readers is that its materials are all in English. Sec- 
ondly, there is the Limits in the Seas series, published by the Geographer of 
the U.S. Department of State. The advantage of this selection over the Atlas 
is that it contains expert analysis of each agreement and superior maps. On 
the other hand, its format as occasional pamphlets makes it less handy than 
the two volumes of the Atlas. For anyone who already possesses the UN 
volume and/or Limits in the Seas, there would be little point in buying the 
Atlas. However, for anyone seeking a collection of seabed boundary agree- 
ments, the two volumes of the Atlas can be safely recommended as a satisfac- 
tory alternative to the UN volume (with which it is comparably priced) and 
to Limits in the Seas (most of whose issues, regrettably, are out of print). 


R. R. CHURCHILL 
Centre for Marine Law and Policy 
Unwersity of Wales College of Cardiff 


The Legality of Space Militarization. By Bruce A. Hurwitz. Amsterdam and 
New York: North-Holland, 1986. Pp. xii, 252. $63; Dfl.170. 


This book was developed by Bruce A. Hurwitz from his graduate thesis 
for the Department of Political Science of the Hebrew University of Jerusa- 
lem. The author explores legal solutions to the problem of preserving outer 
space for peaceful purposes, a task that involves the regulation of military 
activities. He examines current space law as it applies to the militarization 
or, more precisely, the “weaponization” of outer space. Identifying peaceful 
purposes is difficult, however, because space objects can be used for both 
civilian and military functions, and some of the military uses are beneficial, 
notably verification for arms control agreements. The aim of the author is 
to provide a basis for the expansion of legal controls over space activities 
that could become inimical to peaceful purposes. 

The book is divided into five chapters and a conclusion on the need for 
regulation, presented in 183 pages of text with 646 footnotes. An annex 
includes the texts of the five space treaties formulated by the United Na- 
tions Committee on the Peaceful Uses of Outer Space and its Legal Sub- 
Committee: the Nuclear Test Ban Treaty, the Anti-Ballistic Missile Systems 
Treaty, the Agreement between the United States and the Soviet Union on 
. the Prevention of Nuclear War, two draft treaties proposed by the Soviet 
Union on the prevention of nuclear war and the draft treaties proposed by 
the Soviet Union on the prohibition of the use of force in connection with 
outer space. The author’s in-depth research is made apparent not only by 
references in the text, but also by a bibliography of articles and books 
published since 1958 on international space law. 

The analysis is based on the author’s concepts of space law, peaceful 
purposes, weaponization rather than militarization and regulation of space 
activities. Hurwitz regards formal space law as being composed of the five 
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treaties formulated by the Committee on the Peaceful Uses of Outer Space. 
He also sees it as a branch of international law where conduct is deemed 
lawful in the absence of prohibitions, and as a unique form of customary law 
that is legally binding even though developed over a short period of time. 

In analyzing the nature and sources of space law, the author traces its 
development through:a speculative period, initia] practices, UN resolutions, 
the basic 1967 Outer Space Treaty (OST) and the implementation of princi- 
ples in four additional treaties formulated within the UN structure. He 
concludes that UN General Assembly resolutions are not legally binding 
but, if passed unanimously, are effective in inducing compliance, and, as 
Manfred Lachs wrote, “[s]ometimes . . . may even create law, imperfect as it 
may be” (p. 15). UN resolutions provided some basic concepts for the 1967 
OST, particularly renunciation of sovereign claims and emphasis on peace- 
ful purposes. The formation of space law also benefited from the use of 
analogies from maritime and air law, even though differences were recog- 
nized. An accepted principle, for example, is that “‘since outer space is 
beyond State sovereignty, as are the high seas, and as espionage from (or 
over) the latter is generally accepted as being a legal activity, it has been 
concluded that espionage from outer space is also legal” (pp. 29-30). Air 
law provided precedents for controls to ensure safety and other essential 
conditions required for crews and passengers. Another source of legal prin- 
ciples applicable to outer space, particularly in reference to militarization, 
was the 1959 Antarctic Treaty. Other relevant treaties are listed: the Inter- 
national Telecommunication Convention, the 1963 Nuclear Test Ban 
Treaty and the 1971 Agreement on Measures to Reduce the Risk of Out- 
break of Nuclear War between the United States and the Soviet Union. 

The author omits international space law formulated outside the United 
Nations by the International Telecommunications Satellite Organization 
(INTELSAT), the International Maritime Satellite Organization INMAR- 
SAT), the European Space Agency (ESA) and other entities chartered to 
engage in international space functions requiring institutions, management 
and regulation. The body of national space law is also omitted as a source, 
although it has established institutions for regulating and controlling space 
activities for peaceful purposes. 

In seeking to determine the legality of activities in space, the author 
examines the various views of international lawyers on the legal rights of 
self-defense, overflight, and exploring and using outer space, with particu- 
lar attention to the militarization of space. The freedom to explore and use 
outer space, provided for in the 1967 OST, means the right to engage in 
permissible activities. Such freedom is not without qualifications because 
Article I of the Treaty provides that space activities shall benefit all coun- 
tries without discrimination. Equal access is recognized, although this does 
not assure states of economic and technological equality. Space activities 
must be carried on in accordance with international law, maintaining peace 
and security, and promoting international cooperation and understanding. 

Hurwitz reveals the difficulty of defining “peaceful purposes”; the U.S. 
view is that it means “non-aggressive,” while the Soviet Union prefers 
“non-military.” Another view is that what is not prohibited by Article IV of 
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the OST is permitted, and the Treaty clearly does not prohibit all military 
activities. In the final analysis, the author concludes that military activities 
are legal when “peaceful,” by which is meant “non-aggressive and benefi- 
cial” (p. 69). The settlement of disputes on the legality of space activities can 
be achieved through the practice of states, and rules for the use of spacecraft 
can be formulated by using criteria developed for aircraft. 

The right of self-defense in exploring and using outer space is not univer- 
sally accepted, but states have jurisdiction over their space vehicles and ‘‘if 
jurisdiction is equivalent to sovereignty,” then states can defend their ob- 
jects in outer space. The result is “that the right of self-defense is not limited 
in relation to location. States have the right to defend themselves in, from, 
and through outer space” (p. 75). 

The right of overflight has been established by both the agreement that 
every state has the freedom to launch objects into outer space, and the 
practice of states in not having protested the orbiting of satellites over their 
territories. Hurwitz quotes Manfred Lachs, who observed in this regard that 
launching objects into outer space became lawful during the early years of 
the space age, and that practice over several decades ‘‘established a corre- 
sponding customary rule of international law” (p. 80). 

To analyze the legality of their use, the author describes different types of 
satellites and their functions: reconnaissance, geodetic, navigation, commu- 
nications, meteorological, early warnings, nuclear explosion detection, and 
remote sensing. The two major military functions are identified as commu- 
nications and remote sensing. Few would agree with the author that 
‘‘[cJommunications satellites . . . do not provide any unique legal problems” 
(p. 83), considering the critical issues that have arisen in the use of the 
geostationary orbit (the latter has been the subject of special international 
conferences held by the International Telecommunication Union and its _ 
World Administrative Radio Conference), and the fact that all satellites 
depend upon communications for the performance of their functions. 

With regard to militarization, the author raises three questions: whether 
it is legal (1) to gather intelligence information about foreign states, (2) to 
place explosive devices in outer space, and (3) to interfere with, damage or 
capture the space objects of another state. He concludes that reconnaissance 
satellites are legal because they have been accepted by states, including the 
United States and the USSR, which legalized reconnaissance in Article XII 
of the 1972 ABM Treaty. Despite its obvious military use, surveillance also 
helps to maintain peace by verifying agreements on arms control and has 
come to be regarded as consistent with international law. 

Remote sensing, however, became an issue because of differences among 
nations on the right to disseminate the data and information derived from 
satellites. It has not been outlawed and is tacitly accepted, but the 1967 OST 
obligates states parties to respect the “corresponding interests of other 
States” and therefore not to use remotely sensed data and information 
intentionally to the detriment of other states. 

The author traces the history of negotiations on demilitarization provi- 
sions in the 1967 OST and the 1979 Moon Agreement. The first paragraph 
of Article IV of the OST obligates states “not to place in orbit around the 
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Earth any objects carrying nuclear weapons or any other kinds of weapons 
of mass destruction, install such weapons on celestial bodies, or station such 
weapons in outer space in any other manner.” Weapons of less than mass 
destruction are not prohibited and are legal. Other types of forbidden 
weapons of mass destruction are bacteriological, biological, chemical and 
radioactive. Considering the provision whereby states parties can withdraw 
from the Treaty, it is evident that more safeguards are required for protec- 
tion against hostile space activities. 

The second paragraph of Article IV provides that the moon and other 
celestial bodies shall be used by all states parties exclusively for peaceful 
purposes and forbids the establishment of military bases, installations and 
fortifications, as well as weapons testing and military maneuvers. Military 
personnel, however, can be used for scientific research or other peaceful 
purposes, and peaceful exploration of the moon and the other celestial 
bodies can be conducted with any equipment or necessary facility. 

An examination of the antisatellite programs of the United States and the ` 
USSR reveals that “non-nuclear ASAT weaponry is . . . legal” (p. 127). 
ASAT weapons that are not weapons.of mass destruction are legal accord- 
ing to the letter of the 1967 OST, but in considering the spirit, “the con- 
clusion appears to be that anti-satellite weapons are legal, de lege lata, but 

“should be illegal, de lege ferenda” (p. 128). Because lasers can be used for 
>eneficial civilian purposes, ‘‘an across-the-board prohibition on the use of 
space-based lasers would not be acceptable” (p. 131), and “[t]he over- 
whelming opinion is that the intended laser weapon is not a violation of the 
1967 OST” (p. 132). However, the 1972 ABM Treaty between the United 
States and the Soviet Union provides that space-based laser weapons are 
legal for intended use against ballistic missiles. The author’s opinion is that 
‘all extraterrestrial autonomous weapons are illegal. However, non-nuclear 
weapons, which are not autonomous, may be stationed and, in accordance 
with generally accepted principles of international law, used in earth orbit” 
rp. 135). 

Hurwitz examines the legality of the use of force in, from and through 
outer space de lege lata and de lege ferenda. There are three methods of 
attacking space communications upon which military establishments de- 
pend: interference, damaging and capture of space objects. The author 
states that interference with and damaging of space vehicles is illegal but can 
be considered necessary, and therefore justifiable if used to destroy non- 
functioning vehicles. There is a difference of view as to whether states 
parties to the Rescue and Return Agreement are obliged to return space 
objects and astronauts to their country of origin if hey are determined to be 
engaged in illegal activities. 

The author’s survey of the U.S. Strategic Defense Initiative (SDI) leads 

‘him to conclude that the “SDI, or rather its development, violates the 1972 
[ABM] Treaty” (p. 165). But Hurwitz also notes the Soviet Union’s viola- 
tion of the Treaty by “building a large ballistic missile radar station in 
Siberia” (pp. 166-67). 

In his conclusion on the need for regulation, the author states that mili- 
tarization has not yet resulted in weaponization of outer space, that the 
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military use is “passive” and the problem now is to maintain this nonhostile 
situation. After tracing many proposals for an international space agency to 
regulate a variety of functions performed by space vehicles, the author 
concludes that space militarization should be included but should be more 
precisely defined as space weaponization. To maintain the nonweaponiza- 
tion of outer space, the author proposes that “‘[a]ll that has to be done is to 
amend Article IV, paragraph 1, of the 1967 Outer Space ‘Treaty to read: 


States Parties to the Treaty undertake not to place in outer space [instead 
of “in orbit around the Earth’’] any objects carrying nuclear. weapons or 
any other kinds of weapons of mass destruction, install such weapons on 
the moon or [this does not appear in the text] on celestial bodies, or 
station weapons [instead of “such weapons’’] in outer space in any other 
manner. 


While such an amendment could effect a change in policy, it is unlikely 
that this action alone could solve the problem of the nonweaponization of 
` outer space. Such a policy would require a definition of weapons and imple- 
mentation by national and international institutions with operational re- 
sponsibilities for the efficient management of specific space activities. 


EILENE GALLOWAY 
International Institute of Space Law of the 
+ International Astronautical Federation 


Law and Foreign Policy in International Aviation. By Paul Stephen Dempsey. 
Dobbs Ferry: Transnational Publishers, Inc., 1987. Pp. xvii, 468. 
Index. $65. 


With the publication of Law and Foreign Policy, Professor. Dempsey sup- 
plies valuable insight into complex legal, political, economic and historic 
aspects of international aviation. The book is divided into four parts, each 
consisting of several chapters, and includes handy reference materials, such 
as the full text of the 1944 Chicago Convention, the International Air 
Services Transit Agreement, the International Air Transport Agreement, 
the 1946 Bermuda I Agreement, the U.S./Belgium 1978 Protocol, the 
1963 Tokyo Convention, the 1970 Hague Convention and the 1971 Mont- 
real Convention, as well as selected provisions of the Treaty of Rome rele- 
vant to air transport policy. The book ends with a conclusion, a bibliography 
and an index. 

Part 1 bridges the early years of international aviation, starting with the 
1944 Chicago Convention and the Bermuda I bilateral agreements and 
coalesces with the present deregulation “open skies” policies. The U.S. 
(Alfred Kahn) and European deregulatory initiatives are succinctly ana- 
lyzed. The research into primary source material, such as negotiating re- 
cords and congressional hearings, is impressive and useful. 

Part 2 examines discrimination and anticompetitive practices in foreign 
markets such as excessive user, fuel and other charges and fees, and restric- 
tions on frequency of flights and capacity of aircraft. Particularly relevant in 
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the context of the 1980s is the chapter dealing with industry and congres- 
sional criticism of “open skies,” the role of the U.S. Department of Trans- 
portation, the impact of the antimonopoly provisions in the Treaty of Rome 
and the conflicting policies of the EEC Council and Commission. 

Part 3 analyzes in depth U.S. and foreign regulatory, statutory and treaty 
mechanisms for relief against anticompetitive practices. The chapter on 
dispute resolution, including the role of the International Air Transport 
Association (IATA) and the International Civil Aviation Organization 
(ICAO) in this respect, is particularly well developed. Here, Dempsey dis- 
cusses the strengths and weaknesses of ICAO’s dispute resolution machin- 
ery. He explains why, in the four decades since the ICAO dispute resolution 
provisions (ch. XVIII) were promulgated, only three disputes have been 
submitted to the Council for formal judicial resolution. Regrettably, 
Dempsey resisted the temptation to draw an analogy with the International 
Court of Justice (ICJ), to which UN members have been reluctant to submit, 
their disputes. Recently, however, with the adoption of proceedings in 
Chamber as an alternative to a full (15-member) court hearing, a new im- 
petus may well have been provided for conflict resolution by the ICJ. For 
instance, such a proceeding was successfully used in the Gulf of Maine case,’ 
where the United States and Canada chose to take their maritime boundary 
dispute to a five-member Chamber of the IC] rather than to the full Court 
or to an ad hoc arbitral tribunal. A similar imaginative approach could 
perhaps help overcome problems ICAO members have had to date with 
submitting their disputes to the full ICAO Council. 

Part 4 provides an interesting overview of political and legal coercive 
means of dispute resolution under international law. Furthermore, part 4 
discusses well the U.S. unilateral responses to aerial terrorism (the Antihi- 
jacking Act of 1974, the Aircraft Sabotage Act of 1984, the Security and 
Development Act of 1985, the Air Traveler Protection Act of 1985), as well 
as multilateral responses thereto, such as the United Nations resolutions, the 
1963 Tokyo Convention, the 1970 Hague Convention, the 1971 Montreal 
Sonvention, the European Convention and the Bonn Declaration. In ‘“‘Pre- 
scription for Terrorism,’ Dempsey suggests steps that the world community 
should take to break the cycle of terrorism. It is up to the reader to decide to 
what extent it is realistic to expect that these suggestions will be adopted. 

In his conclusion, Dempsey distills with great skill the essence of what is 
contained in the book and ends with a note of optimism for the future of 
-nternational aviation. 

The book has some flaws. However, compared with its achievement, these 
shortcomings are quite minor. For instance, the index should have been 
more detailed. Some matters dealt with in footnotes deserved being placed 
n the text. The book would have benefited from a detailed discussion of 
Article 15 of the Chicago Convention,” providing, inter alia, that every 


! 1984 ICJ Rep. 246 (Judgment of Oct. 12). 
? Article 15 reads: 


Every airport in a contracting State which is open to public use by its national aircraft 
shall likewise, subject to the provisions of Article 68, be open under uniform conditions to 
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airport in a contracting state which is open to public use by its national 
aircraft shall likewise, subject to the provisions of Article 68,° be open under. 
uniform conditions to the aircraft of all other contracting states and that 
charges imposed by a contracting state for the use of such airports and air 
navigation facilities by the aircraft of any other contracting state shall not be 
higher. A number of questions arise from the Article 15 provision: Do the 
discriminatory practices against nonlocal international carriers, such as the 
practices described by Dempsey, violate the letter or spirit of Article 15? 
Does Article 15 obligate a contracting state—which permits its civil aircraft 
or those of its allies to operate on its military airfields—to let civil aircraft of 
a nonallied contracting state land there as well? There are grave defense and 
economic implications involved in opening up such military airfields to civil 
aircraft. An in-depth analysis of Article 15 and research into its negotiating 
record would have sharpened the discussion of discriminatory practices. 

In the context of the EEC discussion, the Single European Act (Single 
Act) should have been considered. The Single Act is a treaty that came into 
effect on July 1, 1987, and purports to bring about European unity by 1992 
in the economic, scientific and foreign policy fields. Under the impetus of 
this Act, it is likely that the Community will negotiate bilateral agreements 
with the United, States on behalf of its members. If so, what would be the 
consequence on future pricing, entry and capacity freedoms agreements? 

It is hoped that this valuable book will be kept current and that the 
comments set forth above will be taken into account in future editions. 

In summary, Dempsey’s book delivers what it promises. It can be highly 
recommended to lawyers, economists, political scientists and all those inter- 
ested in international relations. Dempsey succeeds in clarifying many com- 


the aircraft of all the other contracting States. The like uniform conditions shall apply to 
the use, by aircraft of every contracting State, ofall air navigation facilities, including radio 
and meteorological services, which may be provided for public use for the safety and 
expedition of air navigation. 


Any charges that may be imposed or permitted to be imposed by a contracting State for 
the use of such airports and air navigation facilities by the aircraft of any other contracting 
State shall not be higher, 


(a) As to aircraft not engaged in scheduled international air services, than those that 
would be paid by its national aircraft of the same class engaged in similar operations, and 

(b) As to aircraft engaged in scheduled international air services, than those that would 
be paid by its national aircraft engaged-in similar international air services. 


All such charges shall be published and communicated to the International Civil Avia- 
tion Organization: provided that, upon representation by an interested contracting State, 
the charges imposed for the use of airports and other facilities shall be subject to review by 
the Council, which shall report and make recommendations thereon for the consideration 
of the State or States concerned. No fees, dues or other charges shall be imposed by any 
contracting State in respect solely of the right of transit over or entry into or exit from its 
territory of any aircraft of a contracting State or persons or property thereon. 


Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, TIAS No. 1591, 15 


UNTS 295 [hereinafter Chicago Convention]. 
3 Article 68 of the Chicago Convention reads: “Each contracting State may, subject to the 


provisions of this Convention, designate the route to be followed within its territory by any 
international air service and the airports which any such service may use.” Id. 
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plex and technical aspects of international aviation. The research is out- 
standing; the analyses are incisive. Rarely has so much interesting material 
been compressed in such a readable, lucid form. We are, indeed, fortunate 
to have this book available, particularly at this juncture of deregulation and 
“open skies”? competitive policies. 


CHARLES L. KENT 
Of the District of Columbia and New York Bars 
Barrister-at-Law, Lincoln’s Inn 


Foreign Plaintiffs in Products Liability Actions: The Defense of Forum Non Con- 
veniens. By Warren Freedman. New York, Westport, London: Quorum 
Books, 1988. Pp. vii, 162. Indexes. $45. 


Many scholars believe that a new body of law and doctrine dealing with 
international (or “transnational’’) litigation has emerged in recent years. 
This can be seen clearly in the outpouring of Supreme Court decisions in 
the area. Since 1972, the Court has dealt in turn with forum selection 
clauses.in international contracts (Bremen v. Zapata), the application of forum 

non conveniens to foreign plaintiffs (Piper v. Reyno), the international arbitra- 

tion of U.S. antitrust disputes (Mitsubishi v. Soler), assertion of jurisdiction 
over foreign defendants (Asahi), obtaining evidence from abroad (Aerospa- 
tiale), and service of process on foreign defendants (Volkswagenwerk v. 
Schlunk). And this is to say nothing of the various decisions issued during this 
period on the doctrines of act of state and sovereign immunity. 

In certain respects, what the Supreme Court has said in these areas has not 
been entirely satisfying. The Court’s treatment of the Hague Evidence and 
Service Conventions has seemed to some unfortunately parochial. More- 
over, each of the Court’s decisions has left important questions unanswered, 
as is seen by the follow-on decisions in the lower federal and the state courts. 
But however one evaluates the decisions, it is undeniable that the Supreme 
Court by decree and example has established that transnational litigation is 
not the same as litigation involving purely domestic parties and disputes. 

As is often the case, the literature in this developing area of the law has 
lagged somewhat behind the rapid pace of the judiciary. For many years, to 
be sure, there have been books that deal with certain aspects of transna- 
tional litigation. Most notably, these have included various choice-of-law 
treatises and texts, such as the seminal works by Currie and Ehrenzweig. 
And, of course, the Steiner and Vagts text on Transnational Legal Problems 
deals with various aspects of transnational litigation in a broader context. 
For the most part, however, books such as these have not attempted to deal 
comprehensively with transnational litigation as such, but rather have dealt 
the area glancing blows in the course of looking at a different set of relations 
and problems. 

On the other hand, several books have recently been published that are 
directed at particular aspects of transnational litigation. These include, for 
example, Bruno Ristau’s International Judicial Assistance, the book Enforcing 
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Foreign Judgments edited by Joseph Weems, and Joseph Dellapenna’s Suing 
Foreign Governments and Their Corporations. 

Warren Freedman’s book falls principally into the second category, deal- 
ing specifically with the doctrine of forum non conveniens. The book includes 
chapters summarizing the history and black-letter law of the doctrine, di- 
gesting decisions that respectively dismiss and refuse to dismiss cases based 
on forum non conveniens, cataloging factors relevant in forum non conveniens 
analysis, and concluding with a review of the Bhopal litigation. 

The primary value of Freedman’s book comes in his accessible overview 
of the basic law of forum non conveniens. His tracing of the historical roots of 
the doctrine is particularly interesting and enlightening. It is always useful 
to have compiled in one handy place some of the cases dealing with a 
particular topic, and not all of the cases described by Freedman (including 
some from outside the United States) typically appear in discussions on 
the topic. 

At the same time, it is important to keep in mind what this book is and 
what it is not. It is not (and does not purport to be) a comprehensive 
encyclopedia of all relevant U.S. or other authorities; it should not be taken 
as a substitute for independent research. It is instead a useful primer that 
should be of most interest to those not familiar with the doctrine of forum 
non conveniens, particularly as it has been applied in cases involving foreign 
parties. 

If there is a disappointment in the book’s treatment of forum non conven- 
iens issues, it comes not with the lack of comprehensiveness, but rather with 
its lack of clear focus. The book’s title suggests that there is something 
different about forum disputes in products liability cases. But the book itself 
fails to draw the distinction, much less argue for it. Many of the cases 
discussed were not themselves products liability disputes. Indeed, the sub- 
stantial exposition in chapter 2 on forum selection agreements and their 
enforceability, in the midst of a discussion of forum shopping and plaintiff's 
choice of forum, undermines any sense of specific focus on products liability 
or tort actions more generally. 

Similarly, the title emphasizes the importance of the nationality of plain- 
tiffs involved in forum disputes. Freedman comes close to adopting as a 
thesis that the nationality of a plaintiff should be irrelevant in considering 
dismissal on grounds of forum non conveniens. Although Freedman grudg- 
ingly recognizes that the Supreme Court in Piper Aircraft Co. v. Reyno’ explic- 
itly ruled that the choice ofa U.S. forum by a foreign plaintiff is not entitled 
to substantial deference, he immediately tries to chip away at the strength of 
this ruling. He asserts that ‘federal district courts have not applied the 
principles of the Reyno case” (p. 10) and that it “is indeed difficult to 
comprehend the logic” (id.) of accepting U.S. defendants’ assertions of the 
forum non conveniens defense against foreign plaintiffs because proceedings 
in U.S. courts must necessarily be more convenient for U.S. parties. He even 
goes so far as to suggest that the Piper ruling may be contrary to the guaran- 


1 445 U.S. 235 (1981). 
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tee of equal rights in Article ‘7 of the Universal Declaration of Human 
Rights. l 

Freedman’s apparent thesis concerning the irrelevancy of the nationality 
of plaintiffs (but, notably, not of defendants) in forum non conveniens analysis 
is intriguing. Before Piper v. Reyno, the general law in the United States paid 
substantial deference to the choice of forum made by the plaintiff—whether 
U.S. or foreign. The Court in Piper quite properly raised the question 
whether such deference made sense. According to the Court, the nationality 
of the plaintiff can be taken as a useful surrogate for the basic inquiry into 
convenience; it is more plausible to assume that it will be convenient to 
litigate a dispute in the home forum of the plaintiff than in a forum remote 
from the plaintiff. One may fairly question the plausibility of this assertion 
underlying the Court’s ruling, particularly where, as in Piper v. Reyno itself, 
the foreign plaintiff brings suit in the home forum of one or more of the 
defendants. In such circumstances, what is there to indicate on the face of 
the matter that the plaintiff has not chosen a convenient forum? Indeed, 
why did the Piper Court not go farther and simply do away with all pre- 
sumptions in favor of plaintiffs’ choices of forum, leaving it to the courts to 
make the inquiry into convenience that ostensibly the Court was seeking to 
promote? And, if there is something more than mere convenience underly- 
ing the Court’s distinction between U.S. and foreign plaintiffs, is this form 
of discrimination consistent with U.S. international law obligations (under, 
for example, applicable treaties of friendship, commerce, and navigation, as 
also suggested by Freedman)? 

Although this book raises some of these questions by suggesting obliquely 
that the Piper Court got it wrong, it unfortunately does not state and support 
the thesis in such a way as to leave the reader satisfied. 

The biggest surprise of this book lies in its scope. Interspersed among the 
chapters on disputes over forum are substantial discussions about many 
other aspects of transnational litigation: personal jurisdiction, service of 
process, taking of evidence from abroad, subject matter jurisdiction, choice 
of law, sovereign immunity, the Alien Tort Statute, the Carriage of Goods 
by Sea Act and enforcement of foreign judgments. Indeed, with the addi- 
tion of a handful of other topics such as the act of state doctrine, this book 
could purport to cover (albeit in somewhat limited depth) the entire field of 
transnational litigation. 

This coverage far beyond what would normally be considered part of 
forum non conveniens doctrine offers the reader both advantages and disad- 
vantages. As to the former, it provides some illustration of the connections 
among the various parts of the whole we call transnational litigation. There 
is a sense in which one cannot intelligently discuss forum non conveniens 
without discussing. for example, the scope of personal jurisdiction in trans- 
national cases as well. f 

As to the latter, the author’s decision to reach out well beyond the four 
corners of forum non conveniens raises two difficulties. First, in a book of this 
short compass, it is impossible to do justice to areas as rich as personal 
jurisdiction and sovereign immunity, particularly when one’s attention is 
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primarily directed at issues of forum. Even apart from the unfortunate 
omission of two key recent Supreme Court decisions on taking of evidence 
from abroad (Societe Nationale Industrielle Aerospatiale v. U.S. District Court*) 
and personal jurisdiction (Asahi Metal Industry Co. v. Superior Court of Califor- 
nia®), the discussion of these issues leaves much unsaid. Second, the inter- 
jection of these sections dealing with other transnational litigation doctrines 
does not add to the organizational clarity of the book. Sometimes the con- 
nection of this material to forum non conveniens is explained; sometimes it is 
not. But whether explained or not, the rationale behind the placement of 
this material in the overall structure of the exposition is not readily apparent 
to the reader. 

Nonetheless, Freedman’s book serves two valuable roles in the current 
development of transnational litigation. First, it addresses the issues typi- 
cally raised in transnational litigation—issues that are of great and growing 
importance in the United States today. Second, it illustrates some of the 

` connections among the issues and thereby helps to demonstrate that this is a 
discrete area of the law that is worthy of attention and study in its own right. 
It will be to the benefit of us all—courts, litigators and scholars alike—if 
more authors follow Freedman’s lead in exploring this new and vital field. 


DAVID WESTIN 
Of the District of Columbia Bar 


World Trade Rivalry: Trade Equity and Competing Industrial Policies. By 
William A. Lovett. Lexington and Toronto: D.C. Heath and Company, 
1987. Pp. xxxv, 260. Index. $35. 


William Lovett’s World Trade Rivalry confronts some of the most signifi- 
cant economic and political questions of the late 1980s and 1990s: How 
should the United States and other major industrial countries manage the 
enormous trade and current account imbalances that plague the world? Can 
we recreate a world where trade relations will build equitable gains? Lovett’s 
answer to these questions is that the United States must take on a new 
aggressiveness. Its policies of free trade are no longer fitting for a world 
characterized by competing industrial policies. The United States, accord- 
ing to Lovett, is losing the battle. Japan, Europe and the newly industrializ- 
ing countries (NICs) are fundamentally mercantilist—they utilize trade, tax 
and industrial policies to increase their gains from trade at the expense of 
America. 

To make this argument, Lovett begins with a sweeping review-of mer- 
cantilism. Every country that has been successful in world trade, we are told, 
became successful in no small part because of the mercantilist policies of its 
government. This includes the United States, the United Kingdom, Ger- 
many and Austria-Hungary, as well as the NICs of today. While closing 
domestic markets to all imports was rarely successful, the best strategies 


2 107 S.Ct. 2542 (1987). 3 107 S.Ct. 1026 (1987). 
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were a mixture of encouraging industrial development through “revenue 
tariffs and/or consumption taxes, and selective protection to foster at least 
key industries” (p. 37). Even Britain, he notes, did not turn to free trade 
until it had achieved naval and commercial ascendancy vis-a-vis its rivals. 

Mercantilism, however, did not die in the 19th century. Foreign countries 
allegedly continue to close their home markets for infant industries and use 
a variety of “unfair” trade practices abroad, ranging from dumping to 
direct and indirect subsidies. (I use the word “allegedly” because the author 
presents no systematic evidence to substantiate this point.) Therefore, the 
only appropriate responses for the United States are: (1) more open markets 
overseas; (2) tougher American trade bargaining; (3) stronger American 
trade laws; (4) increased U.S. adjustment assistance; (5) “offsetting” Ameri- 
can trade restrictions; (6) drastic depreciation of the U.S. dollar; and (7) a 
stronger industrial policy with a new institution—a Department of In- 
dustry, Technology, and Trade (DITT)}—to direct that policy (ce chs. 3 
and 6). 

While most of the book’s conclusions focus on these schemes for a more 
aggressive America, the author also explores two tangents (in chs. 4 and 5) 
regarding the management òf the debt crisis in the Third World and the 
benefits and limits of direct foreign investment. 

In‘some ways, this book is quite impressive. The scope of topics, the time 
span, the number of countries studied are extraordinarily ambitious. More- 
over, the raw data presented in the book and the extensive literature sur- 
veyed in the footnotes make World Trade Rivalry a valuable source of infor- 
mation. 

However, World Trade Rivalry suffers from the classic Sobhi of all books 
of its type: ic is a polemic that tries to cover far too much and convinces no 
one in the process. Even as a polemic, it is not exciting reading. The author’s 
style is dry and reads like a series of lecture notes. Moreover, it is hard to be 
comfortable with the structure of the analysis and the use (and absence) of 
evidence, even if someone is reasonably sympathetic to the author’s basic 
argument. 

One would like to know, for instance, what precisely are the unfair trade 
practices so prevalent in world trade? Can their extent be quantified or even 
related systematically to the total flow of world trade? And to what extent 
have American industries been hurt or victimized by these practices? Trade 
deficit numbers, alone, are not sufficient; neither is the listing of industrial 
policies by trading partners. The author’s approach of citing selected statis- 
tics or anecdotal evidence will not convince any believer in free trade that 
America’s historical policy should be reversed. 

The author also misses a substantial body of theoretical literature that 
might have provided some added intellectual beef to his arguments. Despite 
the extensive footnotes, he pays virtually no attention to the “new” trade 
theory or strategic trade policy literature. In this burgeoning field, scholars 
such as Krugman, Dixit, Brander and Spencer have been explaining theo- 
retically how and why export promotion and import protection policies in 
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selected industries can improve national welfare.’ The most obvious cri- 
tique of World Trade Rivalry would be that it misunderstands comparative 

_ advantage and would lead to a world of reduced net gains, despite its claims 
to the contrary. This new trade theory could at least provide a more system- 
atic response to this line of attack. 

A key assumption in the author’s analysis is that we could pursue an 
aggressive industrial policy without fear of retaliation and a repeat of the 
1930s. He asserts that “[n]o real prospect exists for any drastic retrogres- 
sion” (p. 190). Since Japan and Europe will not abandon their efforts to 
promote exports and safeguard ‘‘vital” industries, “the United States 
should do the same” (id. ). It is not at all clear, however, that these assertions 
are logically or factually correct. While Japan and the NICs have been 
hesitant to retaliate against American protectionist policies, other countries 
have done so, especially those countries or regions less dependent on the 
United States (such as China, which retaliated against the United States in 
the early 1980s in response to quotas on textiles) and those more independ- 
ent of American influence (such as Europe, which has often retaliated in 
trade disputes over agriculture). To follow the book’s recommendations 
without a clear understanding of these dynamics would be irresponsible. 
The author may be right, but on such important issues we cannot be satis- 
fied with assertions. 

Finally, the book is very naive about the political realities underlying its 
recommendations. Even if one accepts the book’s premise—that we live ina 
world of competing industrial policies which distribute the gains from trade 
to our trading partners—it does not necessarily follow that our government 
can pursue the types of policies recommended by the author with any de- 
gree of effectiveness. While Lovett is very careful about not transplanting a 
Japanese-style industrial policy without taking into account our “‘institu- 
tions, and habits of thought,” he still falls into the trap of recommending 
strategy without due consideration of process. 

The ultimate challenge is not listing: policies that, if pursued in a vacuum, 
might increase our share of the world economic pie. Rather, the challenge is 
to tell executives and policymakers how we can move from a stalemated 
policy position that suffers from chronic incrementalism to a more dynamic 
view of policy that would address some of the new trade realities outlined in 
World Trade Rivalry. To say, for instance, that “there must be an American 
MITI and a long-term partnership of government and industry,” and to 
assert that the United States could build a governmental elite that would 
“be supplied readily by the private sector” (p. 215), ignores the distinctive . 
American political traditions that we must accommodate. As Alexis de 
Toqueville said 150 years ago, our best and brightest do not go into 
government for the long haul. Unlike Japan, let alone the United King- 


! The new literature on trade theory has become quite extensive. The most accessible source 
is STRATEGIC TRADE POLICY AND THE NEW INTERNATIONAL ECONOMICS (P. Krugman ed. 
1986). The book includes chapters by a asl Dixit, Brander, Spencer, and others, as well as 
many other references. 
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dom and various other European countries, government in America has al- 
ways lacked the prestige and the financial opportunity to attract our best 
students. f 

The interesting problem, noted but not explored, is that the federal 
Government already has much of the authority to pursue the recommended 
policies. Section 301 of the 1974 Act and its amendments in 1984 and 1988 
give the President sweeping power to respond aggressively to unfair trade 
practices, “‘offsetting” foreign trade restrictions, and to be a tough bar- 
gainer. The reason no President has used those legal resources is not just a 
matter of political will, but is deeply rooted in American political traditions 
and institutions. 

In the end, World Trade Rivalry is a disappointing book. A more scholarly, 
focused treatment of the issues might have produced a. more balanced, 
logically argued treatise. If we are going to break the neoclassical fixation on 
static comparative advantage and free trade at any cost, we must accomplish 
two things. First, we need to construct a strong theoretical foundation, 
which the new trade theory is beginning to do; and second, we need to 
devise systematic ideas regarding how to change political attitudes, build 
coalitions and create effective trade institutions. World Trade Rivalry fails on 
both counts. 


DAVID B. YOFFIE 
Harvard Business School 


Problemi di riforma del diritto internazionale privato italiano. Published under 
the auspices of the Italian National Council of Notaries. Milan: Dott. A. 
Giuffrè, 1986. Pp xii, 1041. L. 70.000. 


The civil law lawyer employs the term “private international law” to 
encompass matters dealt with under the headings “conflict of laws,” “‘statu- 
tory construction” or “sources of law” in the United States common law 
system. In civil law countries, private international law rules are generally 
set forth as preliminary provisions to the basic codes. No comparable codi- 
fied source of private international law exists in the common law jurisdic- 
tions of the United States. The Restatement of Conflicts does attempt to pre- 
sent the rules in “codified” form; however, the Restatemenis are not legisla- 
tion and have only persuasive value. While conflicts-of-law rules are often 
established in the United States by individual codes or statutes, such as 

- section 1-105 of the Uniform Commercial Code, or sometimes in general 
statutory construction acts, such rules are generally determined by case law. 
Often one must resort to learned commentaries on conflicts or on the 
philosophy or sources of law, where no statutory or case law is deemed 
applicable, or, if applicable, is deemed inadequate. 

This interesting and timely book, Problems of Reforming Italian Private 
International Law, is divided into four parts. The first part is the text of the 
report submitted by Professor Edoardo Vitta of the University of Florence 
Law School in response to the mandate given him by the Italian Ministry of 
Justice to develop proposals for reform. Vitta reviews the history of codifica- 
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tion of private international law in civil law countries and notes many in- 
stances in which this was not accomplished at the time of initial codification 
of the basic law of the various countries. For example, neither.the 1896 
German nor the 1804 French Civil Code initially included private 
international law rules. Some of these rules were eventually included in the 
introductory provisions to the German 1896 Civil Code. The French still 
have not included these rules in their Civil Code, although reform projects 
that did not reach any concrete results were undertaken in 1950, 1951 and . 
1967. Rules were adopted in 1975 in the areas of adoption and divorce, but 
the French themselves concede that French private international law is an 
area of the law insuffisament écrit. i 

. Vitta notes that in the introductory provisions to the 1865 Italian Civil 
Code, a series of systematically developed norms were included that ‘“con- 
stituted the first codification worthy of the title Private International Law.” 
These norms were updated in the preparation of the Italian Civil Code of 
1942. However, new economic and legal developments resulting from the 
evolution of the European Communities, and new policies and legislation in 
the family law area in particular, now require innovative approaches in 
developing the private international law of Italy and other countries. 

During and after the Second World War, private international law rules 
were developed in a number of civil law countries. Vitta notes such codifica- 
tions in Greece (1940), Albania (1964), Czechoslovakia (1965), Poland 
(1965), Portugal (1966), Spain (1973), the Federal Republic of Germany 
(1975), Austria (1978), Turkey (1988), Hungary (1979) and Yugoslavia 
(1982). In addition to the three previously mentioned French reform ef- 
forts, similar projects that have not yet been completed were undertaken in 
Belgium in 1951, 1961 and 1975; Brazil in 1970; Quebec, Canada in 1977; 
and Switzerland in 1978. 

Vitta discusses various criteria for selecting and revising general and spe- 
cial areas of private international law requiring reform. He thoroughly 
discusses the entirety of his proposed revision, dealing specifically with the 
general provisions and the subjects of status and capacity of persons, familv 
law, protection of incompetents, the law of inheritance and gifts, property 
law and the law of obligations, i.e., contracts and torts. 

This first part of the book concludes with the text of the 57 articles (i.e., 
sections) of Vitta’s proposed new Italian Private International Law Rules. 
Title 1 (General Provisions) consists of eight articles, followed by Title 2 
(Status and Capacity of Persons—Articles 9-12), Title 3 (Family Law—Ar- 
ticles 13—23), Title 4 (Protection of Incompetents—Articles 24-25), Title 5 
(Inheritance and Gifts—Articles 26-32), Title 6 (Property Law—Articles 
33-37), Title 7 (Contractual Obligations—Articles 38—48) and Title 8 (Ex- 
tracontractual Obligations—Articles 49-57). 

The second part of this book is a transcript of the two-day meeting (i.e., 
convegno)" held on July 1 and 2, 1984, in Rome under the auspices of the 


' This convegno was in some respects comparable to meetings of the American Law Institute, 
with its critical evaluation of the proposed text and subsequent presentation of an amended 
draft by Vitta in response to the commentary. 
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National Council of Notaries.* It opens with an introduction by Dr. 
Ludovico Barassi, President of the Council. Subsequent papers by distin- 
guished scholars and practitioners discuss the first 25 articles of Vitta’s 
draft, which deal with general private international law questions, the status 
and capacity of persons, family law and protection of incompetents.* These 
formal papers are followed by informal comment, so-called interventi, by 
other distinguished scholars and practitioners.* 

-` This second part closes with a resolution adopted by the participants 
calling for the continuation of efforts to reform the Italian system of private 
international law. In support of such efforts, it cites constitutional and legis- 
lative changes that have occurred since the adoption of the Italian Civil 
Code in 1942 and as a result of the recent movement throughout Europe 
for the codification of private international law. The resolution, in addition, 
calls for expansion of the study to include a general reform of the Italian law 
concerning international civil procedure because of the close relationship 
between civil procedure and private international law. 

Part 3 of the book is a postscript written by Vitta following the convegno. 
It contains responses to comments and suggestions made there. A revised 
draft of Articles 1-25 of his proposed Private International Law Rules that 
takes into account the comments and suggestions made at that meeting is 
also included. 

Part 4 is an appendix containing Italian translations of the texts of the 
international private law codifications adopted in European countries dur- 
ing the past 25 years. The texts of the proposed 1982 Swiss codification and 
the proposed 1983 German codification are also included. ‘This formidable 
task of translating the Albanian, Austrian, Czechoslovakian, Danish, West 
German, Hungarian, Polish, Portuguese, Spanish, Swiss, Turkish and Yu- 
goslavian private international law rules was accomplished under the direc- 
tion of Professor Antonio Ruini and his associates at the University of 
Modena. aa 


2 The duties of a notary in Italy and other civil law countries are entirely different from and 
far more extensive than those of a notary in the United States, who generally only verifies 
acknowledgments. The civil law notary draws up legal instruments in property, family, corpo- 
rate and other areas of the law. In addition, many transactions must be incorporated in notarial 
deeds in order to be valid. Notaries and lawyers have separate professional organizations in civil 
law countries. The notaries’ professional organizations are frequently involved in law reform 
activities and are generally extremely influential in public affairs. See P. HERZOG, CIVIL PRO- 
CEDURE IN FRANCE 102-09 (1967); Margadant, The Mexican Notariate, 6 CAL. W. L. REV. 218 
(1970); M. CAPPELLETTI & J. PERILLO, CIVIL PROCEDURE IN ITALY 65-67 (1965). 

3 Formal papers were presented by Edoardo Vitta (Florence), Andrea Giardina (Rome), 
Alessandro Migliazza (Milan), François Rigaux (Louvain), Riccardo Luzzatto (Milan), Franco 
Mosconi (Pavia), Tito Ballarino (Padua), Alfred A. von Overbeck (Freiburg) and Kurt Siehr 
(Zurich). : 

4 “Interventions” were. presented by Fritz Schwind (Vienna), Giuseppe Barile (Rome), 
Vicente L. Simó Santonja (Valencia), Gerardo Broggini (Milan), Paolo Picone (Naples), Giu- 
seppe Sperduti (Rome), Antonio Ruini (Modena), ‘Giorgio Gaja (Florence), Giorgio Badiali 
(Perugia), Stefania Bariatti (Milan), Fausto Pocar (Milan), Massimo Panebianco (Salerno) and 
Francesco Capotorti (Rome). 
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This comprehensive book will be useful as a resource in achieving reform 
of private international law not only in Italy but also in other countries. We 
will await with interest publication of the. proceedings of an additional con- 
vegno of experts commenting on the remaining 32 articles* of Vitta’s pro- 
posed new codification of Italian private international law rules. 


Louis F. DEL DUCA 
The Dickinson School of Law 


Finnlands Neutralität und die europäische Wirtschaftsintegration. By Toni 
Muoser. Baden-Baden: Nomos Verlagsgesellschaft, 1986. Pp. 256. 


“Finland is a small Nordic country which pursues a foreign policy of 
neutrality. Nothing more, nothing less.” This statement is the centerpiece 
of an article on Finland and its foreign policy written by former Foreign 
Minister of Finland Keijo Korhonen while recently serving as his country’s 
permanent UN representative in New York.’ He goes on to say, “Now, this 
deserves some discussion.” Indeed, it does. Finland is one of the “striking 

_ success stories” of postwar Europe.? 

Toni Muoser, a scholar from another neutral European country, Switz- 
erland, has rightly considered that the subject deserved an entire book. As 
reflected in its title, Muoser, who writes in German, offers a full and impor- 
tant discussion of one aspect of Korhonen’s nutshell definition, namely, 
‘‘Finland’s neutrality and the economic integration of Europe.” 

In order to preclude misunderstandings about the geographical scope of 
the study, Muoser quotes in a front-cover note the great Finnish statesman, 
former President Kekkonen, who once wondered why in Western Europe 
the term “Europe” was used almost exclusively to. cover the European 
Economic Community when “Europe” also covered Eastern Europe, as well 
as the European countries in the north and the south. No wonder this view is 
expressed by a Finn. In fact, both geographically and politically Finland, 
sharing a land boundary of 788 miles with the Soviet Union, is seen by many 
as a bridge between East and West. Since 1945 Finland has played a particu- 


5 These articles deal with the Law of Inheritance and Gifts—Articles 26-32, Property 
Law—Articles 33-37, Contractual Obligations—Articles 38-48, and Extracontractual Obli- 
gations—Articles 49-57. 

The current preliminary provisions to the Italian Civil Code contain only one article, dealing 
with conflict-of-laws rules for “Obligations” (i.e., contracts and torts). This section provides a , 
generic conflict-of-laws rule for contracts in general and another for torts in general (see 
Art. 25). ; 

Recognition of the increasing complexity of the law is illustrated by the fact that the pro- 
posed revision utilizes 19 articles (i.e., 38-57) to deal with conflict-of-laws rules for contracts 
and torts. For example, separate sections deal with contracts involving real estate, personal 
property, secured loans, intangibles, insurance, banking, services, independent contractors, 
labor, consumers, agency, commercial paper and related general rules of interpretation. The 
torts sections address matters such as conflict-of-laws rules for tort liability in general, product 
liability, and unfair competition. 

' Korhonen, Finland and her Foreign Policy, SCANDINAVIAN REV., Summer 1986, at 6. 

2 See Korhonen, The Ghost of “Finlandization” and Finnish Neutrality in a strife torn world, 
SCANDINAVIAN REV., Winter 1987, at 14. 
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lar role in the East-West context, cultivating excellent relations with both 
superpowers. No objections were voiced when President Kekkonen said at 
the beginning of the preparations for the Helsinki Conference on Security 
and Co-operation in Europe: “Finnish neutrality has become a stable and 
intrinsic element of the political balance in Europe.” 

Muoser’s book consists of three parts. Even if the title of the book might 
indicate a different order, Muoser devotes the first part to a treatise on 
integration theory and the second part to a thorough account of Finland’s 
neutrality. Finally, in the third part the author attacks the main problem of 
the book: Finland and economic integration into both Western and Eastern 
Europe. As Muoser points out in the preface, it is precisely in the processes 
of European economic integration that the Finnish neutrality concept, is 
made topical. 

Before arriving at the core issues, Muoser offers an instructive juxtaposi- 
tion of integration in, first, a market economy and, then, a planned econ- 
omy. The account is precise and systematic but in some places lengthy and 
. theoretical. To state (p. 59) that socialist economic integration—in contra- 
distinction to market economic integration—starts in the political sphere 
and then develops into the economic field is perhaps too categorical. The 
European Coal and Steel Community, for instance, is also based on a politi- 
cal concept or strategy, i.e., of integrating essential economic sectors of 
countries, mainly France and Germany, that were former enemies in order 
to prevent new wars between them. 

Chapter 4 in part II contains a concise description of Finnish foreign 
policy until 1945, followed by a central chapter (ch. 5) on the development 
of Finland’s neutrality since World War II. Muoser demonstrates a finely 
tuned sensitivity to the essence of the Finnish neutrality concept, which is so 
. difficult to define precisely, in part because the neutrality is not deeply 
rooted in any international legal framework. He underlines that the essen- 
tial condition for the international acceptance of Finnish neutrality was the 
normalization of Finland’s relations with the Soviet Union. (In this context, 
it would have been useful if the book had contained some sketches or maps 
showing the geographical location of Finland, including the territorial 
changes following the wars with the USSR.) 

The Finnish-Soviet Treaty of Friendship, Cooperation and Mutual As- 
sistance, first concluded in 1948 and later extended several times, in the last 
instance until 2003, is not the enemy of Finland’s neutrality. It is its prereq- 
uisite. The main idea of the Treaty is fairly simple: if Finland, or the Soviet 
Union through Finnish territory, ever becomes a subject of aggression by 
“Germany or its allies,” Finland will defend itself, using all means available 
to it, and, if needed, will, receive assistance from the Soviet Union. The 
quality and the amount of assistance to be given Finland will be decided 
separately through consultations between the contracting states. This clause 
has only been invoked once by the Soviet Union (the “note crisis” in 1961). 
President Kekkonen went to visit General Secretary Khrushchev and man- 
aged to cool off the Soviet leader. Muoser illustrates the highlights of active 
Finnish neutrality since 1955 and concludes that even if it is not defined 
within an international legal framework, like that of Switzerland and Aus- 
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tria, and although it does not have longstanding historic roots, like that of 
Sweden, Finnish neutrality enjoys an internationally recognized status as de 
facto and lasting similar to that of its Swedish neighbor. Its name is still the 
“Paasikivi-Kekkonen Line.’”* 

The postwar integration processes in Europe placed the region’s neutral 
states in a difficult position, torn between the wish to defend important 
economic interests and the perceived need to preserve their. neutrality. 
Ireland made a quick decision and joined the European Community in 
1973. Sweden, Austria and Switzerland seem prepared to interpret the 
limits set by their respective neutrality status less restrictively. Austria has 
even indicated it might soon apply for membership in the European Com- 
munity. Like the other neutrals, Finland belongs to the Western capitalist 
world and faces increasing economic challenges from the West. Two-thirds 
of its total exports go to Western Europe—about 40—45 percent to the EC 
and 20-25 percent to the other members of the European Free Trade Area 
(EFTA). Trade with the Soviet Union constitutes approximately 20 
percent.* 

Ever since the economic integration process started in Europe, Finland 
has tried to find ways and means to ensure access to its markets without 
compromising its neutrality. Muoser describes Finland’s careful, but consis- 
tent, determination to keep up with the process of economic integration in 
Europe. The basic policy remained the same as that of the other neutrals. In 
terms of ways and means, there was and is a difference. Finland entered the 
Nordic Council in 1952 together with Sweden, but joined EFTA later than 
the other neutral countries and until 1985 held only an associate member- 
ship. It was not until 1968 that Finland joined the OECD. In the early 
1970s, Finland negotiated its free trade agreement with the EEC—again a 
little later than the other EFTA members—and without the evolution 
clause that the others have in their agreements as possible steppingstones for 
future, closer integration with the European Community. Finland has con- 
sistently stated that because of its neutrality policy, it did not want to become 
a member of the Community. Muoser explains how the political objectives 
and supranational character of the EC are incompatible with this policy.® 

According to Muoser, the cooperation agreement between Finland and 
COMECON serves mainly a political purpose, to balance the free trade. 
agreement with the EEC. Muoser explains the other differences between 
Finland’s agreements with Western Europe and with the Eastern European 
countries. He concludes that membership in COMECON would also be 
incompatible with Finnish neutrality, essentially because of the organiza- 
tion’s political objectives. 


3 At a press conference in the summer of 1987, Foreign Minister Sorsa suggested the name 
“¥Finland’s line,” a term that has provoked some debate. 

4 See Jakobson, Turning Point in Finland, ‘SUOMEN KUVALEHTI,’ FINNISH News MAG., June 
18, 1987, at 57-59. 

5 Ina lecture on “The International Situation and Finland” of Feb. 26, 1987, Prime Minister 
Kalevi Sorsa stated categorically: “Membership of the EC is barred to any country that wishes 
to preserve its neutrality.” See FINNISH FOREIGN AFFAIRS MINISTRY, FINNISH FEATURES, No. 
5, April 1987, at 12. 
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Muoser is careful not to overburden a complex topic by including Fin- 
land’s relationship with other international forums that may have only an 
indirect bearing on the economic integration processes in Europe, e.g., the 
foreign political cooperation among the Nordic countries and Finland’s 
relations with the Council of Europe. However, in connection with the 
description of Finland’s neutrality, it is interesting to note that shortly after 
Muoser finished his book, Finland was about to take advantage of yet an- 
other possibility of becoming a full member of an important regional or- 
ganization, the Council of Europe, a forum mainly for cultural and legal 
cooperation. 

Muoser’s book is a solid legal thesis that also makes use of economic and 
political science tools where necessary to give a fuller picture of a compli- 
cated issue. On the basis of an analysis of the legal network of Finland’s 
agreements with both sides in Europe, the author describes how Finland has 
constantly tried to exploit every imaginable opportunity to defend its eco- 
nomic interest within the parameters of its neutrality. 

It is a useful book for those who want to understand Finland’s foreign 
policy. It also makes good reading for those who want a short and concise 
review of European economic organizations. Finally, it provides a good 
background for understanding not only Finland’s policy, but also the posi- 
tion of other neutral countries in Europe. 


PETER BRUCKNER 
University of Copenhagen 


Independenta natională a României. By N. Adaniloaie. Bucharest: Editura 
Academiei Republicii Socialiste Romania, 1986. Pp. 399. 


The subject of this book is the achievement of Romanian independence. 
This was proclaimed by the Romanian Parliament on May 9, 1877, but was 
preceded by a number of legal acts—the Turkish acts of 1774 to 1834 that 
confirmed the regime of autonomy established by the ‘‘capitulations,” the 
209.Romanian bills and projects for reform that were addressed to the 
European powers, the abolition of the Phanariots’ regime as a consequence 
of Tudor Vladimirescu’s revolt, the treaty of Adrianople in 1829, the 
Union of the Principalities in 1859, the Constitution of 1866, the participa- 
tion of the Romanians on the side of the Russians in the war of 1877 and the 
recognition of Romanian independence in the Treaty of Berlin in 1878. 

Some of the author’s points of view are controversial. For instance, on the 
disputed problem of the “capitulations,”’ the historians N. Jarga and C. 
Giurescu have contested their authenticity. Others have said the capitula- 
tions really existed as acts of contract between the Ottoman Empire and the 
Romanian principalities, creating a regime of real autonomy for the latter. 
Others deemed the capitulations to be real but as special acts of the Turkish 
chancellery. Adaniloaie, on the basis of recent research by the historian 
Mustafa Mehmed, admits their authenticity. It should be noted that the 
capitulations were mentioned in various treaties of the 18th and 19th cen- 
turies. 
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The author presents the regime of the Phanariots as a regressive one that 
restricted rights and privileges previously granted by the capitulations (p. 
30). In the reviewer’s opinion, it is difficult to draw a clear line between the 
Phanariots and the pre-Phanarotic regime. Also, the progressive aspects of 
the Phanariots’ regime cannot be denied after the work of Nicolae Iorga. 
The legal and social reforms of Constantin Mavrocordat—although not 
fully achieved—must be ranked as one of the first accomplishments of the 
Enlightenment. 

The author has not neglected in his analysis the role played by various 
traditional European legal and diplomatic concepts. ‘These include the prin- 
ciple of the integrity of the Ottoman Empire, the policy of a European | 
balance of power, the theory and practice of territorial compensation, the 
notions of “suzerain” and “protective power,” the idea of human rights (as 
expressed in protests by Romania against massacres of the Christians by the 
Turks), the proposals of a European guarantee of neutrality and the notion 
of Romanian principalities as “privileged provinces” of the Ottoman Em- 
pire, as well as the internationalization of the Romanian problem. 


BETINIO DIAMANT 
Of the Romanian Bar 


BRIEFER NOTICES 


Law and Practice under the GATT. Compiled and Edited by Kenneth R. 
Simmonds and Brian H. W. Hill. (New York, London, Rome: Oceana Pub- 
lications, Inc., 1988. Loose-leaf. $100.) This inaugurates a loose-leaf con- 
taining the text of the General Agreement on Tariffs and Trade, docu- 
ments as to its legislative history and a list of its current membership. It goes 
on to reproduce the major agreements resulting from the Tokyo Round 
completed in 1979 and, finally, major preparatory documents produced for 
the ongoing Uruguay Round. ‘ 


The World Arbitration Reporter. Volume I: International Legal Framework; 
Volume II: National Legislation. By Hans Smit and Vratislav Pechota. (Austin, 
Boston, Seattle, St. Paul: Butterworth Legal Publishers, 1986. Loose-leaf. 
Indexes. Vol. I: $115; vol. II: $135.) In the first volume, this reporter sets 
forth the major multilateral, regional and bilateral conventions affecting 
international arbitration. The second reviews national rules on that topic, in 
a uniform format that includes the relevant legislation and commentary 
thereon, together with Judicial and arbitral decisions and a bibliography. 


International Legal Research Perspectives. By Adolf Sprudzs. (Buffalo, N.Y.: 
William S. Hein Co., 1988. Pp. 154. $22.50.) This volume assembles ten 
pieces by the distinguished librarian of the Chicago Law School that were 
previously published in scattered law journals. The first five form a useful 
set of guides for those plunging into the jungle of international law research, 
starting with “an elementary vade-mecum” and working toward more ad- 
vanced levels. 


United Nations Resolutions on Palestine and the Arab-Israeli Conflict. Volume I: 
1947-1974; Volume I: 1975-1981; Volume III: 1982-1986. Vol. I edited by 
George J. Tomeh; vol. II edited by Regina S. Sherif; vol. II edited by 
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Michael Simpson. (Washington: Institute for Palestine Studies, 1988. Vol. I: 
pp. 294; vol. Il: pp. 304; vol. III: pp. 393. Index in vol. III. $29.95 each, 
cloth; $19.95 each, paper.) This set compiles the resolutions of the General 
Assembly, the Security Council and the specialized agencies of the United 
Nations from the termination of the British mandate to 1986. There are 
also tables of the votes cast in the General Assembly and the Security Coun- 
cil. As the situation in the Middle East seems to be entering a new phase, this 
will be found a useful source. > 


International Trade and Investment: Regulating International Business. By 
John H. Barton and Bart S. Fisher. (Boston and Toronto: Little Brown and 
Co., 1986. Pp. xxxiii, 936. Index. $40.95; supp. $17.95.) This is a useful 
classroom text, especially at a time when knowledge of antecedents is essen- 
tial to understanding the developments of the 1970s and 1980s. Like other 
books in the field of international trade law (Jackson’s early and much cited 
work comes to mind), it demonstrates that rereading the argumentation of 
delegates and their governments on trade law matters turns interesting and 
often important issues into a recipe against insomnia. 


The text is good enough, and quite reasonably complete, in setting out 
basic issues, though it appears to this reader to deal with some of these 
rather superficially. But it would be too much to expect of a text intended as 
a basic teaching document that it spell out the convolutions of the argument 
for most-favored-nation treatment and the realities of its unstated, but real, 
hobbling by regional and bilateral—not to speak of unilateral—actions 
which—justified or otherwise—have taken the substance out of uncondi- 
tional MFN, while asserting unswerving loyalty to the principle. 


The book appeared just prior to the ratification of the Canadian-U.S. 
Free Trade Agreement, and the controversy between the United States and 
the European Community on beef (which may put another stumbling block 
in the way of any sensible international agreement to reduce the agricultural 
subsidies that everywhere are a blight on world commerce). But it does 
provide useful information on the GATT and how it works and on the 
underlying rules that, more or less agreed since 1947, form the basis for the 
Uruguay Round—now at midterm. It will give the student a good working 
knowledge of international trade law—these days an opening not only to 
intellectual stimulation, but also to material success for the ever-expanding 
group of trade law practitioners. 


SEYMOUR J. RUBIN 
Board of Editors 


COLLECTED ESSAYS 


The Canadian Yearbook of International Law 1987. Volume 25. (Vancouver, 
B.C.: The Canadian Branch, International Law Association; University 
. of British Columbia Press, 1988. Pp. 568. Index. $60.) 


Maxwell Cohen, The Canadian Yearbook and International Law in Canada 
_ after Twenty-five Years; Ivan L. Head, The Contribution of International Law to 
Development; Jacques-Yvan Morin, Droit et souveraineté a Vaube du XXI siècle; 
R. St. J. Macdonald, Fundamental Norms in Contemporary International Law; 
L. C. Green, Is World Citizenship a Legal Practicality?; Edward McWhinney, 
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Contemporary Soviet General Theory of International Law: Reflections on the Tun- 
kin Era; Gerald F. Fitzgerald, Aviation Terrorism and the International Civil 
Aviation Organization; Ivan Bernier, La dimension culturelle dans le commerce 
international: quelques réflexions en marge de l'accord de libre-échange Canada | 
Etats-Unis du 2 janvier 1988; J.-G. Castel and Sharon A. Williams, The Extra- 
dition of Canadian Citizens and Sections 1 and 6(1) of the Canadian Charter of 
Rights and Freedoms; A. L. C. de Mestral, L’évolution des rapports entre le droit 
canadien et le droit international un demi-siècle apres Vaffaire des conventions . 
internationales de travail. 


Questions of International Law: Hungarian Perspectives. Volume 4. Edited by ` 
Hanna Bokor-Szegé. (Budapest: Akadémiai Kiadó, 1988. Pp. 265.) 


H. Bokor-Szeg6, International Organizations of Universal Character and the 
Domestic Legal Order of States; J. Bruhács, International Legal Problems of Envi- 
ronmental Protection; L. Ficzere, Decision-making in the Council for Mutual Eco- 
nomic Assistance; A. Harmathy, Trends in Hungarian Arbitration; G. Herczegh, 
A Sociological Approach to International Law; P. Katona, Joint Companies in 
Hungary; V. Lamm, Comments on the International Conventions on Liability for 
Nuclear Damage; F. Mádl, Legal Problems of International Economic Relations in 
the Eighties (the Aftermath of GATT)—A Hungarian Viewpoint; I. Meznerics, 
Securities for Payments in International Trade; K. Nagy, Invalidity of Interna- 
tional Acts as a Sanction for the Violation of Law; E. Ustor, Comments on the- - 
Codification of the Law of Most-Favoured-Nation Clauses; L. Valki, International 
Conflicts and Legal Sanctions. 


International Law and its Sources: Liber Amicorum Maarten Bos, Edited by Wybo 
P. Heere. (Deventer, Antwerp, London, Frankfurt, Boston, New York: 
Kluwer Law and Taxation Publishers, 1989. Pp. xxiii, 196. Dfl. 94; 
£30; $52.) 


P. van Dijk, Equity; a Recognized Manifestation of International Law?; Albert W. 
Koers, The Third United Nations Conference on the Law of the Sea; R. St. J. 
Macdonald, Nuclear Weapon-Free Zones and Principles of International Law; W. 
Michael Reisman, International Politics and International Law-Making—reflec- 
tions on the so-called ‘Politicization’ of the International Court; C. G. Roelofsen, 
The Sources of Mare Liberum; the contested origins of the doctrine of the Freedom of 
the Seas; Shabtai Rosenne, International Law as it Stands at the End of the 
Twentieth Century; Georg Schwarzenberger, State Bankruptcy and International 
Law; Ignaz Seidl|-Hohenveldern, Hierarchy of the Norms Applicable to Interna- 
tional Investments; A. M. Stuyt, Human Rights Sources—an outline; N icolas 
Valticos, The Sources of International Labour Law: recent trends. 


BOOKS RECEIVED* 


International Law—General 


Recueil des Cours de l’Académie de Droit International de La Haye, 1988. Vol. I. (Vol. 208 of the 
collection.) Dordrecht, Boston, London: Martinus Nijhoff Publishers, 1988. Pp. 406. 
DA.165; $85.50; £57.50. 


* Mention here neither assures nor precludes later review. 
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Gnidil, Abdelfadil. Die vdtherrechtliche Lage der ehemaligen Spanischen Sahara. Cologne: Hundt 
Druck GmbH, 1987. Pp. viii, 331. 

Hague Yearbook of International Law] Annuaire de La Haye de Droit international 1988. Vol. I. 
Dordrecht: Martinus Nijhoff Publishers, 1988. Pp. xxii, 471. DA.250; $139; £80. 

Hannikainen, Lauri. Peremptory Norms (jus cogens) in International Law: Historical Development, 
Criteria, Present Status. Helsinki: Lakimiesliiton Kustannus, Finnish Lawyers’ Publishing 
Company, 1988. Pp. xxxii, 781. Index. $118. 

Luper-Foy, Steven (ed.). Problems of International Justice. Boulder, London: Westview Press, 
1988. Pp. xi, 314. Index. $39.50, cloth; $18.95, paper. 

Sturgess, Garry, and Philip Chubb. Judging the World: Law and Politics in the World’s Leading 
Courts. Sydney,.London, Singapore, Toronto; Wellington: Pe 1988. Pp. xiv, 573. 
Index. $49.95. 


International Economic Law & Relations 


Economic Policy Coordination. Proceedings of an international seminar held in Hamburg. Mo- 
derated by Wilfried Guth. Hamburg: HWWA-Institut fiir Wirtschaftsforschung; Washing- 
ton: International Monetary Fund, 1988. Pp, xi, 219. 

Makarczyk, Jerzy. Principles of a New International Economic Order: A Study of International Law in 
the Making. Dordrecht, Boston, London: Martinus Nijhoff Publishers, 1988. Pp. 367. Index. 
DA.195; $105; £57. 


Law of the Sea & Maritime Law 


Blake, Gerald (ed.). Maritime Boundaries and Ocean Resources. International Geographical Union 
Study Group on The World Political Map. Totowa, New Jersey: Barnes and Noble Books, 
1987. Pp. 284. Index. $33.50. - 

Ederer, Markus. Die Europäische Wirtschaftsgemeinschaft und die Seerechtskonvention der Vereinten 
Nationen von 1982, Munich: Verlag V. Florentz GmbH, 1988. Pp. xl, 292. Index. DM 57,80. 

Garcia, Andelfo J. La Delimitación de Espacios Ocednicos: El Caso Colombo-venezolano. Bogota: 
Universidad Externado de Colombia, 1987. Pp. 231; 

International Organizations and the Law of the Sea Documentary Yearbook 1986. Val. 2. Issued by 
The Netherlands Institute for the Law of the Sea (NILOS). London, Dordrecht, Boston: 
Graham & Trotman/Martinus Nijhoff, 1988. Pp. viii, 784. Index. Dfl.300; $159; £95. 

Leanza, Umberto, and Luigi Sico. Mediterranean Continental Shelf: Delimitations and Regimes. 
International and National Legal Sources. 4 vols. Italy: University of Rome—University of 
Naples; Dobbs Ferry, New York: Oceana Publications, Inc., 1988. Vol. I: pp. 537; vol. II: pp. 
534-1099; vol. III: pp. 1105-1511; vol. IV: pp. 1517-2003. Author index. 4 vols.: $250. 

Rubin, Alfred P. The Law of Piracy. Newport, Rhode Island: Naval War College Press, 1988. 
Pp. xiv, 444. Indexes. $22. 

Van Dyke, Jon M., Lewis M. Alexander, and Joseph R. Morgàn. International Navigation: Rocks 
and Shoals Ahead? Honolulu: The Law of the Sea Institute, University of Hawaii, 1988. Pp. 
ix, 435. Index. 


Use of Force & Law of War 


‘Dassese, Antonio. Violence and the Law in the Modern Age. Translated by S. J. K. Greenleaves. 
Princeton: Princeton University Press, 1988. Pp. 194. Index. $29.95. 

International Dimensions of Humanitarian Law. United Nations Educational, Scientific and Cul- 
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OFFICIAL DOCUMENTS 


SOVIET UNION ACCEPTS COMPULSORY JURISDICTION OF 
ICJ FOR Sıx HUMAN RIGHTS CONVENTIONS* 


The Soviet Union, due to the major importance it attaches to upholding at 
present the role played in world affairs by the United Nations International Court of 
Justice, has proceeded to the consideration of the question of withdrawing its reser- 
vations made earlier to several international treaties with regard to the jurisdiction > 
of that judicial organ. Taking into account the importance of furthering cooperation 
of States in the humanitarian field, it has been deemed advisable to start this process 
by dealing with human rights agreements. In this connection M. S. Gorbachev in his 
address to the U.N. on December 7, 1988, suggested that all States recognize the 
binding jurisdiction of the International Court of Justice with respect to the inter- 
pretation and application of human rights agreements. 


Proceeding from the above, the Presidium of the USSR Supreme Soviet adopted 
on February 10, 1989, a Decree under which the Soviet Union recognizes the 
binding jurisdiction of the International Court of Justice in respect of the following 
international treaties: 1948 Convention on the Prevention and Punishment of the 
Crime of Genocide, 1949 Convention for the Suppression of the Traffic in Persons 
and of the Exploitation of the Prostitutions of Others, 1952 Convention on the 
Political Rights of Women, 1965 International Convention on the Elimination of All 
Forms of Racial Discrimination, 1979 Convention on the Elimination of All Forms 
of Discrimination against Women, and 1984 Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment. 


In accordance with this Decree the Soviet Union states that the pertinent provi- 
sions of the above treaties will apply to the disputes on the interpretation and 
application of those treaties with respect to cases which may arise after the date 
the Soviet Union informed the U.N. Secretary-General that it withdraws its 
reservations. 


Thus, according to this Decree, any dispute that may arise in future between the 
Soviet Union and States-parties to the above treaties with respect to interpretation 
and application of these treaties may, as of the date of this letter, be brought to the 
attention of the International Court of Justice at the request of any party to a 
dispute. 


In taking that decision the Soviet Union has been guided by the interests of 
strengthening the international legal order ensuring the primacy of law in politics. 
_ In advocating the primacy of international law we consider that international legal 
norms and obligations of States supersede their internal regulations. Naturally such 
an approach presupposes a comprehensive use of all means for peaceful settlement 
of disputes, including the active use of the potential of the International Court of 
Justice. 


I request You, Mr. Secretary-General, in your capacity as the depositary of the 
above treaties, to inform States-parties of the contents of the present letter. 


I would also ask You to distribute this letter as an official U.N. document. 


* Unofficial translation of letter dated Feb. 28, 1989, from Soviet Minister for Foreign 
Affairs Eduard A. Shevardnadze to United Nations Secretary-General Javier Pérez de Cuéllar. 


457 


INTERNATIONAL LEGAL MATERIALS* 


CONTENTS 
VOL. XXVII, No. 6 (November 1988) 


Cumulative Table of Contents for Volume XXVIII... ee ees 


JUDICIAL AND SIMILAR PROCEEDINGS 
Egypt-Israel Arbitration Tribunal: Award in Boundary Dispute concerning the Taba 
Area 
LL.M. Content Summary .... 06... cece eee cnet cence ete 
Text Of Award! oireina tii new siete ad 3 Sais ects oF athe Seen ee EA 
General Agreement on Tariffs and Trade: Dispute Settlement Panel Report on 
Japanese Agricultural Import Quotas (“GATT-12”) and Japanese-U.S. Exchange of 
Letters on Beef and Citrus 
Introductory Note 2.2... 6c ce eee eee nen S, 
LL.M. Content Summary ese e e aa ee eet neers 
Report.of the Panel s.i.c-0 oie4)5 yy Seg i Sea ee ee Bp eraser Sean ocak ene 
Japanese-U.S. Exchange of Letters 2.20.20... 2c e cece eee eens 
General Agreement on Tariffs and Trade: Dispute Settlement Panel Report on 
United States Superfund Excise Taxes 
Introductory Note: i esc.) os gied Oat Uels aes oe, bee See eee 
LL.M. Content Summary ......... 0... ee eee cece eee eect eens 
Report of the Panel «02... 0. ccc cece cece nett ences REEE 


REPORTS í 
United States: Department of State Guidance for Law Enforcement Officers with regard 
to Personal Rights and Immunities of Foreign pees and Consular Personnel 
LL.M. Content Summary ........0 00. ccc cee ete e eens 
OE OX Gs fs aE ost totetrs A a ature: woth a E S EN hts Waar es mee aa 


DTHER DOCUMENTS 

Jordan: Statement concerning Disengagement from the West Bank and Palestinian 
Self-Determination oo... cc eee eee eee enene eens 
LL.M. Background/Content Summary ........... 0002-0 c eee ee ee eee 
Textof Statement: srs cre nR pees rE eee PN dH pee Soo wee EES Spee he ee 
League of Arab States: Communiques from Summit Meetings in Amman and Algiers 
Introductory. Note sami oasis oes dad peat eh Ee ene OSES 
LL.M: Content Summary siguec ere ans cece cece tne eens 
Text of Amman Communique ......... 0.0.0.0 cbse ec e eee e ences 
Text of Algiers Communique .......0.. 0.000. c eee cee eee eens 

Palestine National Council: Political Communique and Declaration of Independence 
LL.M. Background/Content Summary ......... 0.00. c eee e cece eee 
Text of Political Communique ..... 20.00 
Text of Declaration of Independence ............ 0c ee eee eee eee eee 


PAGE 


1617 
1619 


1637 
1638 


1646 
1649 
1651 
1653 


1660 
1661 
1668 


* ILM subscription, $100; concessionary rate to ASIL members, $50. Address orders to 
ILM, 2223 Massachusetts Ave., NW, Wash., D.C. 20008. Outside U.S., please add $6.50. 


458 


1989] INTERNATIONAL LEGAL MATERIALS 


United Nations: General Assembly Resolution Containing the Declaration on the 
Enhancement of the Effectiveness of the Principle of Refraining from the Threat or Use of 
Force in International Relations y 

LL.M. Background/Content Summary .......00 026s see eee ee ence enes 
Text of Resolution o norse iia fences cn ain gto siete Sie dao are thee tenets Saas 
extof Declaration seorsa iater hives +See Ga eee es anew Meera 


- United Nations: General Assembly Resolution on the Uprising (Intifadah) of the 


Palestinian People 


I.L.M. Background/Content Summary .......-.. ee cess cee reece enee 


Text-of Resolutian usisa e de oes go 0 od Sea Seed Seesaw ts 
Report of Secretary-General with Recommendations Referred to in the Reso- 
lution 324 Sige a Re oA eee teeta ae EO ies Wt eee ea ed orgy 


PARTY o.a Be fa tec ses ae vocals Uae Snipe E a AEA A IEE pan ave tesa tre 


PARTY Sis oromni aiae SATs clade e <b bb Mata ca venar T EN eet 
NOTICE OF OTHER RECENT DOCUMENTS (not reproduced) .......... Slane E ina 
INDEX YO VOLUME XXVII oes s sie riria 2 Fe anea R a a 


VoL. XXVIII, No. 1 (January 1989) 


LEGISLATION AND REGULATIONS 
European Communities: Council Directive on the Liberalization of Capital Movements 
I.L.M. Background/Content Summary ...........0000 ee eee e eee eee 
“Fextof DirecUvë eta aars tise Gace E eld ela tee aces mia: ae aes eae eae 
United States: Omnibus Trade and Competitiveness Act of 1988—Title I 
Introductory: Note? ceio sree era Goes eb ahd Shale dais Wee Bae RS 
‘Fable:ot Contents iu 32:2 28.03 oo elated ated geo Minot Dette ee ee 


TREATIES AND AGREEMENTS 
Australia-Ghina: Agreement on the Reciprocal Encouragement and Protection of Invest- 
menis 
LL.M. Content Summary .............--0505- a a cst EN Sang 
Text of Agreement ..s.assssussssrenrso E E cracten toga asta 
Canada—United States: Agreement on Arctic Cooperation and Exchange of Notes 
concerning Transit of Northwest Passage 
1.L.M. Background/Content Summary ......- 2.060. e eee cece eee eee 
Textiof Agreement osese riode anra Da ohh ba- Vee N ew asl 
Exchange of Notes cise reserse eee cee cece tence nent ste eenes 
` Hague Conference on Private International Law: Convention on the Law Applicable 
to Succession to the Estates of Deceased Persons and Final Act of Sixteenth Session 
Introductory Notes: soc 363444 woes KENES Hee bees p EEEREN a whe 
I.L.M. Content Summary ........ 0.0.0 c eee cece cence eet eee 
Text of Final Act and Convention .........60 00: cs ec ee eet e ee ceeenee 
Organization of American States: Additional Protocol to the American Convention 
on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of 
San Salvador) 
Introductory Note oaos rantes SRO eee eae ees eases 
I.L.M. Content Summary ss e ctae e ccc ce cee cee teen e a aa 
Text of Additional Protocol ouere 0... c eee ec eee ere eee eens 
United Nations: Convention on International Bills of Exchange and International 
Promissory Notes 
Introductory Noté 2 ics gs cles be de EE vais ee ee eee ee doles 
LL.M. Content Summary «0.0.20... e cee eee cece DER 


459 


1672 
1673 
1674 


1680 
1682 


1684 


1698 


1703 
1704 
1705 


121 
123 


141 
142 
144 


146 
148 
150 


156 
159 
161 


170 
174 


460 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


Text of U.N. General Assembly Resolution of Approval ...............- 
Wexbof Convention 502.604. uu ecows bodega 3 EE AES EDE cadens 
United Nations: Protocol to the 1979 Convention on Long-Range Transboundary 
Air Pollution concerning the Control of Emissions of Nitrogen Oxides or their 
Transboundary Fluxes 
LL.M. Background/Content Summary ........6 0000. c cece cee eee 
Textiof Protocol: 5 sci:i55-ss6d ea eine uk: chy cat He AGS Da a EAS 


OTHER DOCUMENTS 
International Chamber of Commerce: New Rules of Conciliation and Arbitration 
LEM: Content Summary .... 06... ereta Ka cece tee EEE EET 
ext of Rules yonek ae a toe Sees Me loans ocean cde tats 
Organisation for Economic Co-operation and Development: 


Council Decision on the Exchange of Information concerning Accidents Capable of 


Causing Transfrontier Damage ; 
I.L.M. Content Summary ani ee d a a E a E T 
Text Of Decision, va nessie taie sra arai eg NOE E ETN aie a E 
Council Decision on Transfrontier Movements of Hazardous Wastes 
LL.M. Content Summary ......... 00.0 c cect eee eee ences 
Textoóf Decision: saeed 3 d age th on we cde abe DA ete ede eS 
Council Decision-Recommendation concerning Provision of Information to the 
Public and Public Participation in Decision-Making Processes related to the Preven- 
tion of, and Response to, Accidents Involving Hazardous Substances - 
LL.M. Content Summary ...... 02.66 cee ec ect teens 
Text of Decision-Recommendation ...........0022 0c c eee eeeeeee 
United States: Presidential Proclamation on the Territorial Sea of the United States 
I.L.M. Content Summary ....... 6.6 e cee eee eee 


RECENT ACTIONS REGARDING TREATIES TO WHICH THE UNITED STATES IS A 
PARTY aia te Se ae el Sea he Bn eae ed Ue Seated Phe ee 


PARTY 28.5 35 boa de te eas ate ees cae, eee ee we ke Shee ek Hea 


“176 


177 


212 
214 


231 
234 


247 
249 


257 
259 


277 
278 


284 


285 


289 
290° 


- =- ANNUAL PATRON, SUPPORTING, AND 
CONTRIBUTING MEMBERS OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 1988-1989 


ANNUAL PATRON 


Mitchell Brock 

Charles N. Brower 
Alexander D. Calhoun 
William Gilbert Carter 
Anthony A. D’Amato 

Juan Ramon Iturriagagoitia 


Brian Flemming 
Covey T. Oliver 


SUPPORTING 


Robert MacCrate 
William B. Matteson 
George M. Pavia 
Peter D. Trooboff 
Jack G. Wasserman 
Basil S. Yanakakis 


CONTRIBUTING 


Richard L. Abbott 
Richard B. M. Abrams 
Richard C. Allison 

. Manuel R. Angulo 
Francis Armstrong 
Steven Wright Baker 
J. Truman Bidwell 
Roman A. Bninski 
John Arthur Boyd 
George W. Brandt 
Aron Broches 

David Carliner 

C. J. Chen 

Donald E. Claudy 
Philip F. Cohen 
Samuel S. Cross 
John: L. A. De Passalaqua 
George C. Denney 
James M. Denny 
Margaret L. Dickey 
Edward A. Dragon 
Malcolm T. Dungan 
Richard A. Eastman 
Aly H. Elghatit 

F. Javier Fabregat 
Philip A.. Faix, Jr. 


Stanley F. Farrar 
Benjamin B. Ferencz 
John Basil Gantt 
David G. Gill 
Michael A. Gleim 
Joseph Gold 

L. F. E. Goldie 
Wesley L. Gould 
Thomas R. Graham 
Ernest A. Gross 
James V. Hackney 
Joel B. Harris 
Thomas E. Haven 
H. Healy 

Cecil Hunt 

Oliver T. Johnson 
Joseph S. Kaplan 
Charles J. Keever 
Lee A. Kimball 

Paul L. Laskin 
James Leitner 
Robert T. Lemon, H 
Edwin Deane Leonard 
Jacques L. Leroy 
David M. Levitan 
George N. Lindsay 


Carlos A. Lopez-Guevara 
G. Lorinczi 

A. F. Maulsby 

Ralph M. McDowell 
Gerald D. Morgan 
Cornelius F. Murphy 
Frank E. Nattier 

Franz M. Oppenheimer 
Guillermo F. Peroni 
Jose Martins Pinheiro Neto 
Willis L. M. Reese 

A. R. Richstein 


Bruce L. Rockwood 
James F. Sams 

J. P. Schwebel 

Charles M. Spofford 
Samuel A. Stern 

Isaac N. P. Stokes 
Robert M. Thomas, Jr. 
Robert B. von Mehren 
Paul C. Warnke 

John Stowell Williams 
F. L. Wiswall 

Richard Young 


LIFE MEMBERS OF THE AMERICAN SOCIETY OF 


INTERNATIONAL LAW 1988-1989 


Gerald Aksen 
Stanley Anderson 
Masahiko Asada 
Calvin A. Behle 
Richard S. S. Bright . 
John C. Brooks 

Ian Brownlie 

John Carey 
Chin-Yung Chao 
Stephen S. F. Chen 
Max Chopnick 

J. G. Clarke 

H. Alberta Colclaser 
Carter K. Combe 
Rebecca J. Cook 
Jorge Antonio De Marzi 
Dermott J. Devine 
John E. Donnelly 
Peter D. Ehrenhaft 
Robert Eikel 
Richard J. Erickson 
Eleanor H. Finch 
Richard I. Fine 
Roger D. Fisher 
Stefan Forch 

Carl Mason Franklin 
Gaudencio Garcia 
Moti Lal Govila 
Robert T. Greig 
Joseph P. Griffin 


Richard Kennedy Guelff 


Judith R. Hall 

Robert D. Hayton - 
Dan F. Henderson 
Robert E. Herzstein 
Gary N. Horlick 
Christopher C. Joyner 
William S. Kenney 
Yoshito Kita 
Elizabeth Lay 
Monroe Leigh 
Frankie Fook-lu Leung 


Cynthia C. Lichtenstein 


Mrs. Brunson MacChesney 


Myres Smith McDougal 
Samuel Pyeatt Menefee 
John M. Metzger 
Clifford L. Michel 
James A. R. Nafziger 
Andre W. G. Newburg 
J. D. Nyhart 

Hisashi Owada 
Mauricio Perez-Badell 
Hernán Pérez Loose - 
Ellis L. Phillips 

Jane M. Picker 
Robert J. Radway 
Charles S. Rhyne 
Elliot L. Richardson 
Alfred P. Rubin 

Mark Sandstrom 
Tetsuo Sato 

Oscar Schachter 
Cabot Sedgwick 
Yukio Shimada 

Akio Shimizu 

William I. Shore 
Anne Patricia Simons 
Dwight J. Simpson 
Owen Meredith Smaw 
Earl A. Snyder 

Jane Sommerich 

John H. Spencer 
Henry J. Steiner 
Edward P. Torrey 
Tullio Treves 

J. W. van der Zanden 
L. W. Wadsworth 
Edith Brown Weiss 
Elmer E. Welty 
Ulrich Woelker 

C. U. Zachrisson 
Peaches Zaphiriou 


| - International 
— Cooperation 


International 























BUILDING REGIMES FOR NATURAL 





meer RESOURCES AND THE ENVIRONMENT 
»* BUILDING REGIMES 
FOR NATURAL RESOURCES Oran R. Yo ung 

AND THE ENVIRONMENT 


The notion of regimes as institutions that shape 
international behavior has received much 
attention from scholars in the field of interna- 
tional relations as a way of understanding how 
sovereign states secure international coopera-. 
tion. Oran R. Young here provides case studies 
of four key types of international cooperation: 
marine fisheries management, licensing arrange- 
ments for deep-seabed mining; current and potential international 
guidelines for responses to future nuclear accidents; and the 
resolution of conflicts between Canada and the United States over 
rights to Arctic shipping. Cornell Studies in Political Economy 
$32.50 cloth, $10.95 paper 


Cornell University Press « 124 Roberts Place * Ithaca, NY 14850 











American Journal of International Law 
April 1989 



















Cumulative Index to 
American Journal of International Law 
and Proceedings of ASIL 1971-1980 


This new Jndex provides ready access to all of the important documentary, judicial 
and commentarial material contained in the Journal and Proceedings for the years 
1971 through 1980. It is the key to much of the most important literatureOF the 
last decade on international Jaw. For all concerned with international law and relations, 
the new Index is unquestionably an indispensable source tool. ($32.00) 

American Journal of International Law 

2223 Massachusetts Avenue, N. W. 

Washington, D. C. 20008 


_ Please enter an order for copy/copies of the Cumulative Index to AJIL and 
the ASIL Proceedings for the years 1971-1980. ($32) 
Check enclosed O 





Please bill O 





(state or country) (zip code) 


(Make checks payable to the American Society of International Law) 


_ AMERICAN JOURNAL. 
—— OF | 
INTERNATIONAL LAW 


VOL. 83 July 1989 NO. 3. 


CONTENTS 

PAGE 

The Alien Tort Statute aud the Judiciary Act of 1789: A Badge of Honor . 
Anne-Marie a 461. 


Agora: New Thinking by Soviet Scholars 
Sources of International Law: New Tendencies in Soviet Thinking 
R. A. Mullerson 


The Principle Pacta Sunt Servanda and the Nature of Obligation 
Under International Law L. I. Lukashuk 





Editorial Comments 
The Arafat Visa Affair: Exceeding the Bounds of Host State 


Discretion W. Michael Reisman 519 
International Law in the Public Forum: The New York Times and the 

Libyan Chemical Weapons Plant Anthony D’Amato 527 
Soviet Initiatives: U.S. Responses—New Opportunities for Reviving 

the United Nations System Thomas M. Franck 531 - 


The Good Friday Accords: Legislative Veto by Another Name? 
Michael'J. Glennon 544 
Senate Materials and Treaty Interpretation: Some Research Hints for 


the Supreme Court Detlev F. Vagts 546 
Notes and Comments 
Correspondence * 551 
The Francis Deak Prize 556 
Contemporary Practice of the United States Relating to : 

International Law Marian Nash Leich 558 
-International Decisions Peter D. Trooboff 565 
Current Developments ee 
The Space WARC Concludes Milton L. Smith 596 


United Nations Seminar on Indigenous Peoples and States 
Russel Lawrence Barsh 599 


Book Reviews and Notes . Edited by Detlev Vagts 
Review Article: Orrego Vicuña, Francisco. Antarctic mineral 
exploitation: The emerging legal framework; Francioni, Francesco, and 
Tullio Scovazzi (eds.). International Law for Antarctica | Droit 
International de l’Antarctique; Peterson, M. J. Managing the Frozen 
South: The Creation and Evolution of the Antarctic Treaty System 


(Christopher C. Joyner) 605 
Joyner, Christopher C., and Sudhir K. Chopra (eds.). The Antarctic 

Legal Regime (David A. Colson) 626 
Kennedy, David. International Legal Structure (Nicholas Onuf) . 630 


Danilenko, G. M. Obychai v sovremennom mezhdunarodnom prave { John , 
N. Hazard) , l 640 


464 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 88 


the Alien Tort Statute was a straightforward response to what the Framers 
understood to be their duty under the law of nations. Part III explores their 
reasons for seeking to comply with this duty. Their motives derived not only 
from a negative calculation of the immediate national security consequences 
if they did not comply, but also from a positive conception of conduct 
befitting a civilized nation. As a general principle, “duty” embodied the 
constraints imposed by concepts of national honor and virtue. The Framers 
understood duty and national self-interest to be conceptually distinct—at 
least in the short term. Both were equally legitimate and important factors 
in shaping foreign and, indeed, domestic policy. 

Part IV analyzes the implications of this historical debate for the contem- 
porary interpretation and application of the Alien Tort Statute. The Justice 
Department's current theory, at least as outlined in its amicus brief in the 
Trajano case, emphasizes the direct accountability of the United States to 
offended foreign sovereigns under international law. The Statute was sup- 
dosedly intended to afford private redress to an injured citizen of such a 
3overeign—but only where the United States had a specific international 
‘egal obligation to protect that citizen. ‘This reasoning is consistent with a 
narrow focus on national security. The theory advanced here, by contrast, 
assumes the Framers’ understanding of a more general obligation to help 
vedress certain violations of international law as such, regardless of where 
they may have occurred or the identity of the victim. This obligation flowed 
not to other states individually, but to the community of civilized nations as a 
collective and mutually beneficial entity. 

This insight into the spirit of the Statute offers a frame of reference for 
courts seeking to determine its scope in situations the Framers could not 
possibly have anticipated. Foreign policy considerations, such as potentially 
roiling relations with another state, are not necessarily determinative. They 
must be weighed against more abstract values, emblems of a particular 
historical tradition and set of national aspirations. In an era in which the 
principal constraints on this nation’s behavior are self-imposed, the 
Founders’ credo is a timely reminder of a broader definition of the national 
interest and a more enlightened understanding of the sources of power. As 
part of this tradition, in its small way, the Alien Tort Statute is a source of 
pride, a badge of honor. 


Il. THE ALIEN TORT STATUTE AND NATIONAL SECURITY 


All the existing theories about the historical origins of the Statute essen- 
tially depict it as part of the protective armor designed to shield a young and 
vulnerable nation in a dangerous and unpredictable world. The scholars 
and judges who have addressed the issue offer variations on this theme in 
terms of precisely what threat the Statute was designed to avert. Yet, al- 
though these differences give rise to larger divergences about the intended 
scope and open-endedness of the Statute, the purported distinctions ulti- 
mately collapse under the weight of a common set of unexplored assump- 
tions about 18th-century political culture. This section groups the theories 
thematically, analyzing and critiquing them on their own terms. 
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The Denial of Justice Theory 


Virtually every commentator on the Statute has tied it to the Framers’ 
desire to avoid embroiling the nation in conflicts with foreign states arising 
from U.S. mistreatment of foreign citizens.! One potential cause for of- 
fense was the denial of justice to an alien party to a suit in the United States. 
The Federalists thought this danger to be particularly great in state courts, 
because state judges were less likely to be sensitive to national concerns than 
their federal counterparts. In its most basic form, the denial of justice theory 
argues that the Alien Tort Statute minimized this eventuality by providing 
at least some aliens with access to federal court. 

The standard reference in support of this theory is Alexander Hamilton’s 
statement in The Federalist (No. 80): 


The Union will undoubtedly be answerable to foreign powers for the 
conduct of its members. ren the responsibility for an injury ought ever 
to be accompanied with the faculty of preventing it. As the denial or- 
perversion of justice by the sentences of courts, as well as in any other manner, is 
with reason classed among the just causes of war, it will follow that the federal 
judiciary ought to have cognizance of all causes in which the citizens of other 
countries are concerned. This is not less essential to the preservation of the 
public faith, than to the security of the public tranquillity.!” 


Professor D'Amato has recently relied on this passage to explain the Alien 
Tort Statute as “‘an important part of a national security interest in 1789,”'® 
and as a still valid consideration arguing for the broadest possible construc- 
tion of the Statute today.’® 

Hamilton, however, was not arguing for the Alien Tort Statute. He was 
expounding the logic of Article III of the Constitution, specifically the 
alienage provision of the Diversity Clause.” To his mind, the great virtue of 


16 See, e.g., D'Amato, The Alien Tort Statute and the Founding of the Constitution, 82 AJIL 62 
(1988); Casto, The Federal Courts’ Protective Jurisdiction over Torts Committed in Violation of the Law 
of Nations, 18 CONN. L. REV. 467, 489-98 (1986); Dickinson, The Law of Nations Is Part of the 
National Law of the United States, 101 U. Pa. L. REV. 26, 44-45 (1952); Randall, supra note 6, at 
19-22; and Rogers, The Alien Tort Statute and How Individuals “Violate” International Law, 21 

-VAND. J. TRANSNAT’L L. 47 (1988). Judge Edwards also adopted this rationale, at least in part, 
in his opinion in Tel-Oren. 726 F.2d at 783. 

Among the recent spate of articles on the Statute, Professor Casto’s, in particular, includes a 
prodigious amount of research. This article is already much cited and is likely to remain the 
definitive historical study for the foreseeable future. I have relied heavily on the materials 
Casto has unearthed. Although I disagree with many of his conclusions, I am indebted to him, 
as is anyone working in this field, for having plowed so much of the ground. 

17 THE FEDERALIST No. 80, at 500-01 (A. Hamilton) (B. Wright ed. 1961) (emphasis 
added). 

18 D’ Amato, supra note 16, at 64-65. 

19 Id. at 67; see also Randall, supra note 6, at 21-22; Dickinson, supra note 16, at 44-45; and 
Casto, supra note 16, at 521-22. 

7 2 According to the structure of the paper, Hamilton first set out six categories of cases to 
which “{i]t seems scarcely to admit of controversy[] that the judiciary authority of the Union 
ought to extend.” THE FEDERALIST, supra note 17, No. 80, at 499. The passage cited above 
comes in the fourth category, cases involving the “PEACE of the CONFEDERACY.” Id. at 500. He- 
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this provision was that it envisioned a scheme in which all cases involving 
foreigners could be handled by the federal judiciary.” The corollary provi- 
sion in the First Judiciary Act was not section 9 but section 11, conferring 
diversity and alienage jurisdiction on the newly created federal circuit 
courts. 

Yet section 11 did not fully implement the Federalists’ scheme. Aliens 
could be assured of access to federal courts only when suing for more than 
$500. This requirement reflected a necessary compromise with the Anti- 
Federalists, many of whom had opposed the Diversity Clause in the consti- 
tutional debates and regarded the alienage provision as a particular affront 
to the integrity of state courts.2? From Hamilton’s point of view, it was a 
significant defeat. Five hundred dollars was a considerable sum; as Pro- 
fessor Casto points out, tort damages in the colonial period almost never 
reached that amount. Plenty of opportunities thus remained for state 
courts to embroil the nation in international controversy by denying justice 
to an alien. 

Given this compromise, a more sophisticated variation of the denial of 
justice theory presents the Alien Tort Statute as a second-best alternative. 
Proponents argue that Hamilton articulated an implicit fallback position, 
which they point to as the direct precursor of the Statute.** In the same 
Federalist paper on Article III, he commented on a possible distinction 
between “cases arising upon treaties and the laws of nations and those which 
may stand merely on the footing of the municipal law. The former kind may 
be supposed proper for the federal jurisdiction, the latter for that of the 
States.”*° In the remainder of this passage, Hamilton argued against such a 
division, primarily because of “the immense difficulty, if not impossibility, 
of a practical discrimination between the cases of one complexion and those 
of the other.”?° But it is easy to hypothesize that the drafters of the First 
Judiciary Act, unable to implement his recommendation in full, tried to use 
zhe alien tort provision in section 9 to draw precisely this distinction.?’ 


shen shows how each of the provisions of Article III falls within one or more of these categories. 
“[C]ases between a State and the citizens thereof, and foreign States, citizens, or subjects. . . 
Have been already explained to belong to the fourth of the enumerated classes. . . .” Jd. at 
505. 

2! Or at least all cases between a foreigner and a citizen. See infra notes 37 and 51, and text at 
motes 47-51 and 62-64. 

2? George Mason succinctly expressed the states’ indignation at the Virginia ratifying con- 
vention: “Cannot we trust the state courts with disputes between a Frenchman, or an English- 
man, and a citizen; or with disputes between two Frenchmen? This is disgraceful: it will 
znnihilate your state judiciary; it will prostrate your legislature.” 3 ELLIOT’s DEBATES 527 (2d 
ed. 1836), quoted in F. FRANKFURTER & J. LANDIS, THE BUSINESS OF THE SUPREME COURT 8 
n.15 (1928). 

*3 Casto, supre note 16, at 497 n.168. 

24 See sources cited supra note 19. Judge Edwards also makes this point explicitly in his 
cpinion in Tel-Oren, 726 F.2d at 784. 

25 THE FEDERALIST, supra note 17, No. 80, at 501. 

26 Id. He also thought it “at least problematical” that even in a case arising under municipal 
law, an “unjust sentence against a foreigner” might be “an aggression upon his sovereign.” Id. 

27 See Tel-Oren, 726 F.2d at 784 (Edwards, J.) (“it would have been logical to place under 
Federal jurisdiction at least the local actions most likely to create international tension’). 
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Notwithstanding this apparent correlation, the provision was at best a sop 
toward Hamilton’s overriding concern: the consequences of a denial of 
justice to an alien. To begin with, the danger of a denial of justice would 
have arisen in any case in which an alien was a party; yet the alien tort 
provision offered access to federal courts only where aliens were plaintiffs.”* 
Similarly, the majority of the cases Hamilton had in mind regarding treaties 
and the laws of nations would have been commercial cases;?? but, again, the 
alien tort provision excluded all such cases, restricting federal jurisdiction to 
only a small number of relatively unusual offenses.*° 

Above all, the provision did not cover the one category of cases arguably 
“arising upon” a treaty of the United States in which state courts were 
known to be routinely denying justice to foreign citizens. Article IV of the 
1783 Definitive Treaty of Peace with Great Britain’ provided that “Credi- 
tors on either Side shall meet with no lawful Impediment to the Recovery of 
the full value in Sterling Money of all bona fide Debts heretofore con- 
tracted.”°? Frequent state violations of this provision had created continu- 
ing friction with Great Britain, providing the British Government with an 
excuse to escape its own obligations under the Treaty.” Yet despite the 
potential threat to the nation’s security from a former hostile power, and 
despite the knowledge that the amount-in-controversy requirement would 
bar circuit court jurisdiction over most of these cases,” the Federalists made 


28 In fact, at least with respect to cases involving official foreign emissaries, the First Congress 
apparently concluded that the danger arising from a potential denial of justice was greatest 
when they were defendants. Section 9 of the First Judiciary Act granted the district courts 
exclusive jurisdiction over all cases against foreign consuls; section 13 similarly made Supreme 
Court jurisdiction exclusive over cases against ambassadors and other public ministers, but 
optional where such parties were plaintiffs. See infra note 87. 

29 Kighteenth-century lawyers understood the law of nations to encompass public interna- 
tional law, the law merchant and maritime law. See Casto, supra note 16, at 505 (citing. Jarnes 
Wilson’s lectures on law in 1790 and 1791). 

30 See discussion in text at notes 39—40 infra. 

3l Sept. 3, 1783, 8 Stat. 80, TS No. 109. 

82 Id. Judge John Gibbons, tracing the history of state sovereign immunity, makes a compel- 
ling argument that the Framers and the First Congress anticipated direct suits against the states 
for violations of this and other articles of the Definitive Peace Treaty. Gibbons, The Eleventh 
Amendment and State Sovereign Immunity: A Reinterpretation, 83 CoLuM. L. REv. 1889, 
1899-1920 (1983). If so, the immediate issue in these cases would have been state contraven- 
tion of the Treaty, matching Hamilton's description of cases “arising upon” a treaty or the law 
of nations. If not, the typical case would have been a private action by a British creditor against 
an American debtor for recovery of a debt, in which the defendant would have raised a state 
law sequestering or somehow invalidating the debt as a defense. Plaintiff could then assert the 
illegality of such a law under the Treaty. Although modern lawyers will automatically object 
that this scenario would not qualify as a case “arising upon” (or “‘under”) the Treaty, the 
Supreme Court’s decision to that effect was over a century away. See Louisville & Nashville R.R. 
v. Mottley, 211 U.S. 149 (1908) (a federal question raised solely as a defense is not one “arising 
under a law of the United States” for purposes of jurisdiction under 28 U.S.C. §1331). 

33 F, MARK, INDEPENDENCE ON TRIAL 5-15 (1973); see also S. Bemis, JAY'S TREATY: A 
STUDY IN COMMERCE AND DIPLOMACY 132-34 (2d ed. 1962); Casto, supra note 16, at 493 
n.147, 507-08. 

54 See S. BEMIS, supra note 33, at 436; Randall, supra note 6, at 30-31; Casto, supra note 16, 
at 497 n.167; D’Amato, supra note 16, at 65 n.12. 
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no apparent attempt to bring them within the ambit of the Alien Tort 
Statute.” On the contrary, Casto and Randall both argue that the restric- 
tion “for a tort only” was designed to exclude these cases from the Statute.*® 

Finally, scholars intent on depicting the alien tort provision as essentially a 
sub rosa extension of the alienage jurisdiction fail to note that it stands on a 
completely different constitutional footing. Its basis under Article III could 
not have been the alienage clause; even the Justice Department agrees that 
the First Congress intended the provision to extend to cases between two 
aliens as well as between an alien and a citizen.*” It can thus be constitution- 
ally justified only as an exercise of the federal question jurisdiction.**® In 


35 Of course, state court jurisdiction under the Constitution, as opposed to the Articles of 
Confederation, was subject to the Supremacy Clause, U.S. Const. Art. VI, cl. 2, and to 
Supreme Court review. Judiciary Act of 1789, §25, 1 Stat. 73, 85 (1789). The Supreme Court 
neld unequivocally in 1795 that the Framers had intended the Supremacy Clause to encompass 
zhe Definitive Treaty with Great Britain, and thus to ensure its application by state courts. 
Ware v. Hylton, 3 U.S. (3 Dall.) 199, 236-37, 277 (1795). However, although a fair construc- 
sion of “no lawful impediment” in Article IV would have prevented a state court from giving 
affect to a state law sequestering debts or making U.S. currency acceptable for their payment, 
che Treaty could not affect the application of ordinary contract law to the specific facts of 
ndividual cases. Considerable room thus remained for state court bias in favor of Americans. 

36 Casto, supra note 16, at 507-08; Randall, supra note 6, at 28-31. 

An alternative theory might link the Alien Tort Statute to Articles V and VI of the Definitive 
Peace Treaty, supra note 31, committing the federal Government to “recommend” to the 
states restitution of confiscated British or Loyalist property and prohibiting future confisca- 
tions. However, although logically persuasive, this explanation similarly fails on the historical 
record, Charles Warren cites evidence that the $500 amount-in-controversy restriction on the 
circuit court jurisdiction was designed to keep confiscation suits in state courts. Warren, New 
Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. REV. 49, 78 (1923). Further, 
in an exchange of notes with British Ambassador George Hammond in 1792, Secretary of 
State Jefferson devoted four pages to a detailed refutation of continuing British accusations of 
Treaty violations with respect to confiscated property. Memorandum from Thomas Jefferson 
to George Hammond (May 29, 1792), reprinted in 1 AMERICAN STATE PAPERS: 1 FOREIGN 
RELATIONS 201, 202-06 (1832). Jefferson never mentioned the prospect of recourse to fed- 
eral court under the Alien Tort Statute. Nor, apparently, did any British landholder ever try to 
sue under this provision. See Randall, supra note 6 (reviewing every case ever brought under 
the Statute). 

37 Trajano amicus brief, supra note 12, at 11. Professor Casto attempts to circumvent this 
cifficulty by arguing that at least some of the drafters of the First Judiciary Act understood the 
#lienage clause in Article III to confer jurisdiction over suits between aliens. Given the actual 
language of the provision and the contemporary jurisprudence, this is a very slender reed. See 
text at notes 48-51 and 62-63 infra. 

38 Although no other Article III alternative exists, this proposition is nevertheless highly 
xontentious. It assumes that the Article HII category of “cases or controversies arising under 
. . . the laws of the United States” included cases arising under the law of nations. This is the 
ew of the RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES 
$111(2) (1987) [hereinafter RESTATEMENT (THIRD)}; see also Henkin, International Law as Law 
3a the United States, 82 MicH. L. REv. 1555, 1560 (1984). However, the historical record on this 
zoint is at best inconclusive; the Framers deleted “the law of nations” from an earlier draft of 
Article III. See id. n.22. 

The Justice Department suggests that the Alien Tort Statute is constitutional only with 
-spect to cases arising under the law of nations as subsequently enacted by Congress. See 
Trajano amicus brief, supra note 12, at 12, 25. Article I, §8 gives Congress the power to define 
and punish offenses against the law of nations. But cases arising under laws passed in exercise of 


1989} THE ALIEN TORT STATUTE: A BADGE OF HONOR 469 


retrospect, then, Hamilton’s arguments in favor of alenage jurisdiction 
seem even further off the mark. 

In sum, it is implausible that the primary purpose of the Alien Tort 
Statute was to avert the denial of justice to aliens. The broad sweep of this 
explanation simply does not fit with the precise and narrow wording of the 
Statute. While Hamilton and his cohorts no doubt approved of any provi- 
sion facilitating aliens’ access to federal courts, the origins of this specific 
provision almost certainly lie elsewhere. 


The “Ambassador Protection Plan” 


A more detailed historical explanation of the Alien Tort Statute effec- 
tively presents it as a form of national insurance designed to protect the 
rights of foreign ambassadors. According to this theory, a “tort . . . in 
violation of the law of nations’’ refers to Blackstone’s enumeration of a 
specialized category of offenses in which international law directly regu- 
lated individual conduct. Blackstone listed three such offenses: violation 
of safe-conducts or passports, infringement of the rights of ambassadors 
and piracy.®? 

Judge Bork, concurring in Tel-Oren v. Libyan Arab Republic, relies on this 
history as an argument for limiting the Alien Tort Statute to its 18th-cen- 
tury terms, allowing suit only for Blackstone’s three offenses.*° He focuses 
particularly on the need to protect ambassadors, referring to an incident in 
18th-century Britain in which English creditors manhandled the Russian 
ambassador. Against this background, ‘‘it may be that the First Congress, 
sensitive to the international ramifications of denying ambassadors redress, 
enacted section 1350 to give ambassadors the option of bringing tort actions 
in federal courts as well as in state courts.’’*! 

In his interpretation of the Statute, Professor Casto also draws on both 
Blackstone and a particular concern for the rights of ambassadors. He 
argues that the immediate catalyst was an attack in 1784 by the Chevalier de 
Longchamps, an itinerant French nobleman, on a fellow countryman, Con- 
sul General Marbois, in Philadelphia. Pennsylvania eventually prosecuted 
the offender. The Pennsylvania Supreme Court, in turn, convicted him of a 
crime in violation of the law of nations, which it held to be part of state law.*? 





this power would no longer be arising under the law of nations, but rather under domestic laws. 
It seems odd to identify such a category of cases by reference to a “violation of the law of 
nations.” Further, there is absolutely no evidence that the First Congress intended the alien 
tort provision to be so limited. 

This debate raises questions about the Framers’ view of the relationship between interna- 
tional and domestic law that are far beyond the scope of this article. Suffice it to say here that 
the 200-year-old presumption that the Alien Tort Statute is indeed constitutional compels a 
new look at Article III. 

39 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 881 (G. Chase 4th ed. 
1923). 

40 726 F.2d at 813. See in note 5. 41 726 F.2d at 815. 

4? Respublica v. De Longchamps, 1 U.S. (1 Dall.) 111 (1784). 
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But justice was not swift enough to prevent an international furor, leading 
many prominent Federalists to decry their impotence to redress the insult 
via the Continental Congress.** , 

In light of this incident and a subsequent offense to Ambassador Van 
Berckel of the Netherlands, through an attack on a member of his house- 
hold, Casto agrees with Judge Bork that the primary purpose of the Stat- 
ute was probably to protect foreign ambassadors.** However, he argues that 
“section 1350 should be construed as liberally as possible.”’*° He bases this 
assertion on the apparent breadth of the language of the Statute, con- 
cluding: 

This choice of an open-ended statute to vest the federal courts with 
federal jurisdiction to try repetitions of the Marbois and Van Berckel 
incidents indicates an intent to create a broad original jurisdiction. The 
infringement of the rights of an ambassador was simply the paradigm 
for all foreseeable and unforeseeable violations by individuals of the law 
of nations.*® 


Casto also makes the first serious attempt to interpret the Statute in 
Telation to the provisions and legislative history of the First Judiciary Act as 
a whole. Before addressing his argument, however, it is helpful to review 
those elements of the jurisdictional provisions of the Act encompassing cases 
potentially involving foreigners or arising under the law of nations. 


Section 9 (the district courts): 


e jurisdiction, exclusive of the state courts, over minor crimes ‘“‘cog- 
nizable under the authority of the United States”; 

e exclusive original jurisdiction over admiralty and maritime causes 
and of seizures under the law of the United States; 

© concurrent jurisdiction with both the state and circuit courts “of all 
causes where an alien sues for a tort only in violation of the law of 
nations or a treaty of the United States”; 

e jurisdiction, exclusive of the state courts, over all suits against con- 
suls or vice-consuls. 


Section 11 (the circuit courts): 


e alienage jurisdiction over all civil suits, concurrent with the state 
courts and subject to a $500 amount-in-controversy requirement; 

e exclusive jurisdiction over all crimes and offenses “cognizable 
under the authority of the United States,” except where otherwise 
specified, and including concurrent jurisdiction over crimes cognizable 
by the district courts. 


Section 13 (the Supreme Court): 


e exclusive jurisdiction over all cases against ambassadors and other 
public ministers or their domestics; 


43 Casto documents extensive discussion of the Marbois affair in correspondence between the 
ation’s most prominent statesmen. Casto, supra note 16, at 492 n.143. 

44 Id. at 499. 45 Id. at 472. 

46 Id. at 500. 
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e original, but not exclusive, jurisdiction over all suits brought by 
ambassadors or other public ministers, or in which a consul or vice- 
consul is a party. 


Professor Casto notes that the net effect of these provisions was to vest all 
federal courts ‘‘with original jurisdiction over aliens’ claims for torts com- 
mitted in violation of the law of nations.’’*” He begins with the grant of 
jurisdiction to the Supreme Court, which would have permitted trial of a 
“repetition of the notorious affronts to Mr. Marbois and Ambassador Van 
Berckel. . . as a civil tort.” He interprets the designation of this jurisdic- 
tion as “original, but not exclusive,” as an aa link to the jurisdiction of 
the circuit and district courts.’** 

The circuit courts, in turn, had jurisdiction over tort suits brought by 
ambassadors under the alienage provision, since an ambassador was certain 
to be an alien. Although Casto recognizes the broader general purpose of 
the alienage jurisdiction, he posits that the drafters nevertheless consciously 
ensured the inclusion of suits between aliens potentially resulting from an 
incident like the Marbois affair. His support for this argument is the section 
11 language extending jurisdiction to any case “in which an alien is a party,” 
in contrast to the constitutional grant of jurisdiction over cases “‘between a 
State, or the Citizens thereof, and foreign States, Citizens or Subjects.’’* 
Whereas the Senate amended a similarly broad description of diversity 
jurisdiction in the draft bill®° to conform to the Constitution, it left the 
alienage language unchanged.’ 

Despite these efforts, the $500 amount-in-controversy requirement re- 
mained a serious obstacle to many of these suits. According to Casto, how- 
ever, this is precisely the explanation for the Alien Tort Statute. He argues 
that the drafters “filled this jurisdictional gap” by conferring alien tort 
jurisdiction on the district courts.** 

Both the Bork and Casto theories miss their mark. The desire to protect 
foreign ambassadors helps explain various provisions of Article III of the 
Constitution, as well as the scope of federal criminal and Supreme Court 
jurisdiction in the First Judiciary Act. But it does not explain the Alien Tort 
Statute. 

In none of the historical incidents cited by Bork and Casto did the injured 
ambassadors ever attempt to bring a civil suit against the wrongdoer. At- 
tacks on a foreign emissary or a member of his household were crimes at 
international law. Blackstone defines this special category of offenses in ' 
exactly these terms: those that can “‘be the object of the criminal law of any 


47 Id. at 496. 8 Id, 

3 U,S. CONST. Art. III, §2, cl. 1. 

5° The draft granted jurisdiction over all suits where “a foreigner or citizen of another state 
than that in which the suit is brought is a party.” This language would ‘have extended the 
diversity jurisdiction to suits between citizens of the same state, as long as the suit was filed ina 
federal court of another state. See Casto, supra note 16, at 497-98. 

51 Id. at 498. See also F. FRANKFURTER & J. LANDIS, supra note 22, at 8 n.15 (the alienage 
grant in the First Judiciary Act was “broader than that of the Constitution”). 

52 Casto, supra note 16, at 497. 
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particular state.’°? And what concerned the Continental Congress was 
whether Pennsylvania would define the attack on Marbois as a crime and 
punish the criminal.°* The question whether Marbois would have an action 
for damages against de Longchamps never arose. 

When a genuine national government emerged, the Framers’ response to 
the Marbois and Van Berckel incidents was to take control over the defini- 
tion and prosecution of crimes at international law. They began with Article 
I, section 8 of the Constitution, giving Congress the power “‘[t]o define and 
punish Piracies and Felonies committed on the high Seas, and Offenses 
against the Law of Nations.” The First Congress, in turn, gave both the 
district and the circuit courts jurisdiction over “crimes and offences cogniz- 
able under the authority of the United States.” Indeed, as Charles Warren 
discovered in his landmark research on the history of the Act, the Senate 
deliberately amended the draft version of this language in sections 9 and 11 
zo include common law crimes and crimes under the law of nations.”® 

The Framers recognized the importance of ensuring federal jurisdiction 
over civil suits involving ambassadors. But their concern was not limited to 
zort suits arising from assaults in violation of the law of nations. On the 
contrary, they appear to have understood, as a general proposition, that any 
case involving the direct representative of a foreign sovereign should be 
handled with care. Article III of the Constitution mentions “Ambassadors, 
other public Ministers and Consuls” twice: section 2(1) ensures that cases 
affecting such persons shall come within the national judicial power, and 
section 2(2) specifically provides that the Supreme Court shall have original 
Jurisdiction over such cases. 

Following suit, the drafters of the First Judiciary Act gave the Su- 
preme Court 


exclusively all such jurisdiction of suits or proceedings against ambassa- 
dors, or other public ministers, or their domestics, or domestic servants, 
as a court of law can have or exercise consistently with the law of 
nations; and original, but not exclusive jurisdiction of all suits brought 
by ambzssadors, or other r public ministers, or in which a consul, or vice 
consul, shall be a party.°” 


53 W, BLACKSTONE, supra note 39, at 880. 

54 De Longchamps was convicted of “a crime against the whole world,” for which he was 
s2ntenced to over 2 years in prison and fined 100 French crowns. 1 U.S. (1 Dall.) at 116, 118. 
Similarly, the offender in the Van Berckel affair was sentenced to 3 months in jail. Casto, supra 
ote 16, at 494. The criminal status of the offense emerges even more clearly from the British 
-cident relied on by Judge Bork. The Russian Tsar reportedly demanded that certain credi- 

ors who had ‘roughed up” the Russian ambassador be put to death. The Crown did not 
comply with this request, but did agree to change the applicable law to permit more severe 
punishment for such an offense than had previously been authorized. Tel-Oren, 726 F.2d at 
315, 

55 Section 11, 1 Stat. 73, 78 (1789). Section 9 contains the same language, although the 
provision is then limited by a restriction concerning the severity of punishment. | Stat. at 76. 

56 Warren, supra note 36, at 73, 77. The draft bill provided in both sections for jurisdiction 
ever “all crimes and offences that shall be cognizable under the authority of the United States 
cad defined by the laws of the same.” Id. (emphasis added). The Senate deleted this final modifying 
clause. 

57 1 Stat. at 80. 
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In short, all foreign plenipotentiaries worth worrying about were provided 
for by name, quite liberally at that. They could bring any type of action, 
under state, federal or international law, with no amount-in-controversy 
requirement—all in a setting befitting their honored status. 

By contrast, the alien tort provision in section 9 conditioned the jurisdic- 
tion of the lowly district courts on a set of rather stringent pleading require- 
ments. If the point was to ensure that an ambassador could sue in federal 
court beyond the nation’s capital, why restrict this freedom only to a partic- 
ular class of tort cases? Conversely, why designate privileged plaintiffs— 
ambassador, public minister, consul—when enumerating the powers of the 
Supreme Court, yet use the generic term “alien” when vesting the district 
courts with the same jurisdiction?*® 

Further, Casto’s theory of the interrelationship of the three major juris- 
dictional grants in the First Judiciary Act, while ingenious, does not quite 
cohere. To begin with, the nonexclusivity of Supreme Court jurisdiction in 
cases in which ambassadors and other public ministers were plaintiffs almost 
certainly referred to state as well as other federal courts.®° And if it was 
intended as a link to the district court jurisdiction, logic would dictate a 
reciprocal reference in section 9. Yet, although the alien tort provision 
explicitly provided concurrent jurisdiction with the circuit and state courts, — 
it made no mention of the Supreme Court. This omission suggests, directly 
contrary to the Casto theory, that the provision may have been designed to 
cover all torts in violation of the law of naton: or than those committed 
against ambassadors or other public ministers.® 

The middle link in Casto’s hypothetical chain is even weaker. How could 
the authors of the First Judiciary Act have believed that section 11 could 
constitutionally extend to suits between two aliens? Casto claims that the 
principal drafter of the Act, Oliver Ellsworth, understood the Constitution 
itself to grant such jurisdiction.® But he thereby undercuts his own argu- 
ment concerning the Senate’s amendment of the diversity grant to conform 
to the Constitution while leaving the broader alienage language un- 
touched.® If Ellsworth read the Constitution to grant jurisdiction over cases 


58 This restriction makes even less sense in view of a contrary expansion of the Supreme Court 
jurisdiction between the draft bill and the final act. The draft gave the Supreme Court nonex- 
clusive jurisdiction over all “suits for trespasses” brought by ambassadors. Congress broadened 
this provision to include “all suits.” Casto, supra note 16, at 496, 498. 

59 The choice of this more general term also contrasts with the specific provision several 
clauses later for jurisdiction over all cases against consuls or vice-consuls. 1 Stat. at 79; see p. 470 
supra. 

6° Understood in this context, the Supreme Court jurisdiction simply followed the general 
pattern of insisting on federal jurisdiction where aliens or out-of-state citizens were defendants, 
but giving them their choice of forums as plaintiffs. See text at notes 84-88 infra. 

6l Casto attempts to circumvent this difficulty with the argument that Oliver Ellsworth 
“understood the plan of the Constitution as vesting the Congress with plenary power over the 
lower courts’ jurisdiction but no power over the Supreme Court’s original jurisdiction.” Casto, 
supra note 16, at 498 n.169. But surely a provision making the jurisdiction of the district courts 
concurrent with the constitutionally authorized original jurisdiction of the Supreme Court 
could not be construed as altering this original jurisdiction in any way. 

62 Casto, supra note 16, at 515. 88 See text at notes 49-51 supra. 
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between two aliens, then he would have understood the grant of jurisdiction 
in the draft bill over any case “in which an alien is a party” as already 
conforming to the Constitution. No inference can be drawn from Con- 
gress’s failure to modify it. 

More generally, given the clarity of the constitutional language, this en- 
tire line of argument strains credulity. Chief Justice Marshall certainly had 
no doubts on this score. When am alien plaintiff did attempt to bring suit 
against another alien in the circuit courts in 1809, he dispatched the case in 
one sentence: “Turn to the article of the constitution of the United States, 
for the statute cannot extend the jurisdiction beyond the limits of the con- 
stitution.” ®* 

It is equally plausible, albeit equally unsupported, to speculate that the 
drafters formulated the language of section 11 in contradistinction to sec- 
tion 9. The alien tort provisior. limited cases involving aliens tọ cases 
brought by alien plaintiffs. By contrast, the circuit court jurisdiction over 
alien cases extended equally to ary cases in which aliens were defendants. It 
2xtended to any case “‘in which an alien is a party’’—plaintiff or defendant. 
The Constitution nevertheless mzde it plain that a citizen had to be on the 
other side. 

In any event, regardless of the crigins of this apparently wayward phrase, 

f the First Congress understood the language of the Constitution as clearly 
as Chief Justice Marshall, it understood full well that the circuit courts could 
not have entertained a repeat of the Marbois case. Thus, the attempt to link 
-he various provisions of the First Judiciary Act on this basis must fail. 


A k k * 


Regardless of their specific deficiencies, in the final analysis all these 

theories are subject to a more fur.damental critique. The scantiness of the 
historical record breeds an understandable desire to link the alien tort 
provision to some other provision of the First Judiciary Act with clearer 
origins. But as-a matter of statutory construction, this approach risks what 
Laurence Tribe calls, with respec: to the Constitution, “reading by hyper- 
imtegration.’’®> He cautions against “approaching the Constitution in ways 
that ignore the no less important fact that the whole contains distinct 
parts.’’6 ; 
In this particular instance, ‘hyper-integration’’ shortchanges the 
Tramers. The imposition of a del. berate and carefully articulated scheme 
Lnking three quite distinct jurisdictional provisions reduces a rich and com- 
plex set of attitudes and motives to a single-minded concern with national 
security. It retrospectively endows the Framers with an essentially Hobbes- 
jan view of international relations: an incipient war of all against all, in which 
rational defense must be the first and only priority. 


8 Hodgson v. Bowerbank, 9 U.S. (5 Cranach) 303, 304 (1809). 

65 Tribe, On Reading the Constitution, in 9 THE TANNER LECTURES ON HUMAN VALUES 3, 19 
- 988). 

56 Td, at 20. 
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The narrowness of this vision emerges when the ambassador protection 
theory i is properly understood as just a refined version of the denial of 
justice theory. Professor Casto argues that the First Congress regarded a 
violation of ambassadorial rights as simply a “paradigm for all foreseeable 
and unforeseeable violations by individuals of the law of nations.’’® In fact, 
such an offense was much more likely to have been regarded as the para- 
digmatic illustration of the threat to national security resulting from denial 
of justice to an alien. When the alien in question was the designated repre- 
sentative of a foreign sovereign, the danger of embroiling the nation in 
international conflict through judicial incompetence was at its peak. The 
special sensitivity of such cases put them in a class by themselves—a class 
worthy, in Hamilton’s phrase, of “the highest judicatory of the nation.’ 

The language and textual location of the Alien Tort Statute suggest a 
different set of motives and concerns, with a more positive bias. That these 
should exist does not negate the existence of the first set. Quite the contrary; 
as will be argued below, the Founders understood them to be complemen- 
tary. They emerge from a more enlightened and nuanced view of the world 
as a society of nations, with rights and responsibilities distinct from strictly 
bilateral obligations. 


II. THE ALIEN TORT STATUTE AND NATIONAL DUTY 


The Alien Tort Statute was a direct response to what the Founders un- 
derstood to be the nation’s duty to propagate and enforce those interna- 
tional law rules that ECE regulated individual conduct.’ According to 
Blackstone: 


[O]ffences against the law of nations can rarely be the object of the 
criminal law of any particular state. For offences against this law are 
principally incident to whole states or nations; in which case recourse 
can only be had to war . . . . But where the individuals of any state 
violate this general law, it is then the interest as well as the duty of the 
government, under which they live, to animadvert upon them with a 
becoming severity that the peace of the world may be maintained.” 


67 See text at note 46 supra. 
68 THE FEDERALIST, supra note 17, No. 81, at 511. Hamilton’s analysis entirely confirms this 
line of argument. To quote the passage in full: 


Public ministers of every class are the immediate representatives of their sovereigns, All 
questions in which they are concerned are so directly connected with the public peace, 
that, as well as for the preservation of this, as out of respect to the sovereignties they 
represent, it is both expedient and proper that such questions should be submitted in the 
first instance to the highest judicatory of the nation. 


Id. at 510-11. 

69 W, BLACKSTONE, supra note 39, at 881. It will be evident from the preceding section that 
Professor Casto also seeks to explain the Statute in terms of individual violations of interna- 
tional law. However, he arrives at this conclusion by a rather different route. The significance 
of the differences between his theory and the approach advanced here is discussed in part IV 
infra. ` 

70 Id. 
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““Animadversion” could be accomplished by enacting a criminal statute or 
granting a common law cause of action. Actual enforcement of these universal 
prohibitions, however, required provision of a forum in which the state 
could prosecute or an individual victim could sue. Given the federal struc- 
ture of the newly constituted United States, the Government could only 
assure the availability of such a forum by establishing federal jurisdiction 
Dver pertinent crimes and civil suits. 


Individuals and the Law of Nations 


As Blackstone makes clear, the bulk of what today would be called “public 
-nternational law” regulated the conduct of states as monolithic entities in 
cheir relations with other states. An undertaking to abide by this law re- 
quired only a commitment by the governmental authorities responsible for 
zhe conduct of the nation’s foreign policy. In a limited number of instances, 
rowever, the smooth functioning of the international system required the 
explicit protection or proscription of individual activity. In these cases, the 
obligation of each individual government extended beyond a simple under- 
-aking on its own behalf. It had to communicate the relevant international 
norms to its citizens and all others within its jurisdiction and ensure that 
-~ violators would be punished. 

The Continental Congress sought to meet this obligation 3 years before 
the Marbois affair, although it was effectively hamstrung by its lack of 
anything more than hortatory power over the states. In a resolution passed 
in 1781, it urged the state legislatures to “provide expeditious, exemplary 
znd adequate punishment” for a number of specific offenses “against the 
bw of nations.” Those listed included the standard roster: violation of ` 
safe-conducts and “‘infractions of the immunities of ambassadors and other 
public ministers,” as well as “infractions of treaties and conventions to 
which the United States are a party.” 

According to the resolution, however, these offenses were “only those 

. . which are most obvious.” Thus, after proscribing these by name, the 
Continental Congress further exhorted the states to establish tribunals with 
power to decide on additional “offences. . . not contained in the foregoing 
enumeration.” In conclusion, it resolved: ‘That it be farther recommended 
[:o the states] to authorise suits to be instituted for damages by the party 
injured, and for compensation to the United States for damage sustained by 
tiem from an injury done to a foreign power by a citizen.”””? This recom- 


71 21 J. CONT. CONG. 1136-37 (1781). See Casto, supra note 16, at 490-91, 495 and 499. 
` Frofessor Casto deserves great credit for making the connection between this resolution and 
the Alien Tort S:atute. Professor Henkin had previously cited it, but only as general evidence 
o7 the Framers’ desire to comply with the law of nations. Henkin, supra note 38, at 1557 n.8. 
72 21 J. CONT. CONG., supra note 71, at 1137. The second clause of this provision is relatively 

easy to explain. The committee report preceding the resolution observed: 
That as instances may occur, in which, for the avoidance of war, it may be expedient to 
repair out of the public treasury injuries committed by individuals, and the property of the 
innocent be exposed to reprisal, the author of those injuries should compensate the dam- 

age out of his private fortune. 


Ia at 1136. The Congress accordingly urged states to authorize suits by the United States to 
recover from the tort-feasor any such amounts expended. 
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mendation appears to be the direct precursor of the alien tort provision in 
the First Judiciary Act. The context of the resolution clarifies both the 
underlying purpose of this provision and the specificity of its language. 


Above and Beyond the Call of Duty 


The spirit of the 1781 resolution is expansive. The Continental Congress 
had manifested a similar resolve several years earlier, by asking the Presi- 
dent to assure the French Minister Plenipotentiary that the newly consti- 
tuted United States would cause “the law of nations to be most strictly 
observed.” First, the recommended authorization of tort suits exceeds the 

.scope of the duty outlined by Blackstone, who refers only to criminal sanc- 

tions.”* This was an entirely logical addition, implicitly recognizing that 
justice under the law of nations could require making the victim whole as 
well as punishing the transgressor. 

In addition, the inducing clause preceding the final two paragraphs of the 
1781 resolution emphasized the impossibility of defining all crimes under 
the law of nations and their respective punishments in advance. Notwith- 
standing this difficulty, on no condition was any such offense to go unpun- 
ished. The solution envisioned by the Continental Congress was a tribunal 
specifically empowered to “decide on offences against the law of nations[ ] 
not contained under the foregoing enumeration.” Thus, even while ac- 
knowledging the dynamism and complexity of international law, the Conti- 
nental Congress sought to ensure that courts in the United States would be 
able to enforce its tenets as they evolved. 

The Constitution and the First Judiciary Act together enacted all of the 
recommendations in the 1781 resolution. The Constitution conferred the 
power to define and punish offenses against the law of nations upon Con- 
gress. Congress, in turn, exercised this power, defining as crimes the major 
offenses enumerated in the 1781 resolution.” It also authorized the newly 
created federal courts to pronounce on additional offenses as they arose; as 
noted above, both the district and the circuit courts obtained jurisdiction 
over statutory and common law crimes in violation of the law of nations.”° 

Congress took the same approach regarding the recommended authoriza- 
tion of “suits. . . for damages by the party injured.” The inclusion of the 
alien tort provision in the jurisdictional grant to the district courts ensured 


73 14 J. CONT. Conc. 635 (1779), quoted in Henkin, supra note 38, at 1557 n.8. 

74 Blackstone does explain that it is “incumbent upon the nation injured . . . to demand 
satisfaction and justice to be done on the offender.” W. BLACKSTONE, supra note 39, at 881. 
The reference to “satisfaction” could certainly be construed to mean compensation to the 
victim. On the other hand, he begins his entire discussion of these particular offenses by 
distinguishing between the law of nations governing “civil transactions and questions of prop- 
erty between the subjects of different states” and the “narrow compass” within which offenses 
against this law of nations “can . . . be the object of the criminal law of any particular state.” 
Id. at 880. In the subsequent paragraphs, he repeatedly describes these offenses as crimes. 

78 Act for the Punishment of certain Crimes against the United States, ch. IX, §§25-28, 1 
Stat. 112, 117-19 (1790) (legislating criminal sanctions for affronts to ambassadors and other 
public ministers and for violations of safe-conducts and passports). _ 

7 This was true in the conception of the First Judiciary Act, at least according to Charles 
Warren. See supra note 56 and accompanying text. 
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the availability of a forum for such actions but left it to the courts to 
elaborate the law. Although the federal judiciary soon lost this power with 
respect to crimes,” its authority with respect to torts remained unchal- 
lenged until today.”® 

The actual language of the alien tort provision reinforces this interpreta- 
tion, while simultaneously reflecting the struggle between the Federalists 
and the Anti-Federalists that characterized the entire First Judiciary Act. As 
originally enacted, it gave the district courts “cognizance, concurrent with 
the courts of the several States, or the circuit courts, as the case may be, of all 
causes where an alien sues for a tort only in violation of the law of nations or 
a treaty of the United States.’’””° Each phrase is instructive. 

“The district courts.” The choice of the federal judiciary as the repository 
of jurisdiction over crimes and their corollary torts under the law of nations 
was entirely natural. The aim was to guarantee the availability of criminal 
and civil remedies against individual violators of international law. Al- 
though the state courts were courts of general jurisdiction, open to ordinary 
tort cases, they might not recognize and apply the law of nations. The 
Supreme Court of Pennsylvania unquestionably did its duty in the Marbois 
case, sentencing the offender particularly harshly because he was guilty of 
“an atrocious violation of the law of nations.’®° But Congress could not be 
sure that other states would follow suit.®! It was safer to vest at least one set 
of federal courts with explicit jurisdiction over these cases, in the knowledge 
that the federal judiciary could be counted on to enforce the law of nations 
as a national obligation. 

The choice of the district courts in particular had the additional advan- 
tage of making it even easier for injured aliens to sue, because the district 
courts were more numerous and geographically dispersed than the circuit 
courts.®? 

“Where an alien sues.” This restriction is entirely consistent with the notion 
of the Statute as a fulfillment of a duty under the law of nations. As noted, 
Blackstone formulated this duty as a duty of sanction: to criminalize and 
aunish certain acts. The converse was a duty of protection: to safeguard 
certain individuals such as ambassadors and safe-conduct holders. From this 
Derspective, the only persons to whom the United States could conceivably 
>we such a duty under the law of nations or a particular treaty were aliens. 

The U.S. Government clearly had a duty to protect its own citizens from 
ane another or from foreigners within its territory, or even on the high seas. 


77 United States v. Hudson, 11 U.S. (7 Cranch) 32 (1812), limited the federal criminal 
curisdiction to statutory crimes. Henceforth, only Congress and the state courts could divine 
and pronounce on new crimes emerging under the law of nations. 

78 See Trajano amicus brief, supra note 12, at 20. 

79 Stat. at 77. 8 1 U.S. (1 Dall.) at 117. 

8! The committee report preceding the 1781 resolution simply observed that “the scheme of 
criminal justice in the several states does not sufficiently comprehend offences against the law 
of nations.” 21 J. CONT. CONG., supra note 71, at 1136. Professor Casto also cites correspond- 
ence among leading Federalists after the Marbois affair discussing the extent to which it could 
be certain that the states would adopt the law of nations. Casto, supra note 16, at 492 n.142. 

8? Judge Edwards made this point in his opinion in Tel-Oren. -726 F.2d at 786. 
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But this obligation flowed from domestic law, from the implicit contract 
between the Government and the citizenry. Foreign governments had a duty 
under international law to protect U.S. citizens from injury by their own 
subjects, but to fulfill this duty they had to authorize criminal and civil suits ` 
against offenders in their courts.® Thus, the “injured party” referred to in 
the 1781 resolution, the individual victim of a violation of international law 
to whom the United States could have recognized an obligation to provide 
justice and satisfaction, could only be an alien. 

“For a tort only.” A tort is the civil analogue to a crime. Eighteenth-century 
lawyers understood it to mean a delictual rather than a contractual wrong.** 

“In violation of the law of nations or a treaty of the United States.” Of the three 
specific crimes enumerated in the 1781 resolution, two were established 
violations of the law of nations and the third covered all “infractions of 
treaties and conventions to which the United States are a party.” 

“Concurrent with the courts of the several states, or the circuit courts.” The 
provision of concurrent jurisdiction with the circuit courts simply indicated 
that this specialized grant to the district courts was in no way intended to 
displace the general alienage jurisdiction. If an alien were proceeding 
against a citizen in a suit for over $500 in damages that had resulted from a 
tort in violation of international law, he or she could also bring suit in the 
circuit courts. 

As for the state courts, although the Federalists’ preference would proba- 
bly have been to bar them from any say over this class of cases,” allowing 
concurrent jurisdiction was a relatively small concession. The implicit com- 


83 It is true that with a universal offense such as piracy, the logical corollary of the duty to 
impose a sanction would be a duty to protect seafarers the world over—citizens and foreigners 
alike. However, the 1781 resolution did not include piracy in its list of specific offenses, 
perhaps because pirates were already subject to universal criminal jurisdiction as kostis humani 
generis, enemies of all mankind. See Randall, Universal Jurisdiction under International Law, 66 
TEX. L. REv. 785 (1988). More generally, however, 18th-century international lawyers simply 
could not have imagined that the law of nations would impose a positive obligation on a 
government with respect to its own citizens. See pp. 490-91 infra. 

84 Blackstone offered the following characterization: 


Personal actions are such whereby a man claims a debt, or personal duty, or damages in lieu 
thereof; and, likewise, whereby a man claims a satisfaction in damages for some injury 
done to his person or property. The former are said to be founded on contracts, the latter 
upon torts or wrongs. . .. Of the former nature are all actions upon debt or promises; of 
the latter all actions for trespasses, nuisances, assaults, defamatory words, and the like. 


W. BLACKSTONE, supra note 39, at 673 (emphasis in original). 

8 From a purist Federalist standpoint, the purpose of committing all power over foreign 
affairs to the national government was to guarantee a uniform approach untainted by parochial 
interests. See, ¢.g., THE FEDERALIST, supra note 17, No. 3, at 98-99 (J. Jay) (particularly 
commending the Framers for their wisdom in committing questions concerning treaties and 
the law of nations “to the jurisdiction and judgment of courts appointed by and responsible 
only to one national government”). Concurrent jurisdiction with the state courts would only 
reintroduce the specter of conflicting decisions and insufficient attention to the national inter- 
est. On the other hand, the specific motive behind this provision—to ensure a forum for the 
redress of these wrongs—may have outweighed this general concern. See text following note 89 
infra. 
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promise with the Anti-Federalists was the same as with the circuit court 
jurisdiction:* exclusive federal criminal jurisdiction and optional civil juris- 
diction (to the extent Congress chose to vest the federal courts with either 
jurisdiction to begin with). The operative principle in civil cases was to give 
the putatively disfavored litigant—either an alien or an out-of-state party 
—a choice of forums.®” In ‘general cases worth more than $500, alien or 
out-of-state plaintiffs could exercise this choice at the outset; alien or out-of- 
state defendants had the option of removal.** Alien plaintiffs alleging a tort in 
violation of the law of nations had the same option.*® 

Concurrent jurisdiction over these cases with both state and other federal 
courts was thus consistent with the overall framework established in the 
First Judiciary Act for litigation involving aliens. Yet this entire analysis is 
actually somewhat beside the point. To the extent the alien tort provision 
was the Framers’ response to what they understood to be a specific duty 
under the law of nations, they would have been focusing less on the identity 
of the parties and more on the nature of the offense at issue. Having ac- 
complished its objective of providing a judicial forum for individual victims 
of international law torts, Congress would have had little reason to preclude 
alternative forums by divesting the state courts of such jurisdiction if they 
chose to exercise it. . 


86 On the basis of The Federalist, it appears that the Framers also anticipated that diversity and 
alienage cases would be the exclusive province of the federal courts. See THE FEDERALIST, 
supra note 17, No. 80, at 501-02 (“in order to the inviolable maintenance [sic] of that equality 
of privileges and immunities to which the citizens of the Union will be entitled, the national 
_udiciary ought to preside in all cases in which one State or its citizens are opposed to another 
State or its citizens”). 

87 The exceptions to this scheme were admiralty and maritime jurisdiction, jurisdiction over 
maritime and all other seizures under the laws of the United States, and all suits against consuls 
and vice-consuls. As Hamilton pointed out, not even the most ardent Anti-Federalist opposed 
rederal admiralty jurisdiction. Jd. at 502. The reason, according to Frankfurter and Landis, 
was that “maritime commerce was then the jugular vein of the Thirteen States.” F. FRANK- 
FURTER & J. LANDIS, supra note 22, at 7. Interstate and foreign trade, they thought, could 
dourish only under a uniform body of law. 

The exception for suits against consuls and vice-consuls parallels the exclusivity given the 
Supreme Court in cases against ambassadors and other public ministers. The risk of offending a 
foreign sovereign by rendering an unjust verdict against one of its representatives may have 
been thought to increase if that representative were forced into court as a defendant. In 
eddition, however, cases against foreign officials automatically triggered a host of diplomatic 
immunities that the federal judiciary was presumably better equipped to sort out. 

88 Section 12 of the First Judiciary Act gave alien and out-of-state defendants in all cases 
Lrought in state court for more than $500 the option of removal to the nearest circuit court. 1 
Etat. at 79. 

89 Alien defendants in these cases would not have had this choice unless the amount in 
controversy exceeded $500, making the case eligible for the general diversity jurisdiction and 
concomitant removal provision. But this restriction would only take effect in a case between 
two aliens for a few hundred dollars, in which the injured alien had deliberately chosen state 
court. Further, the defendant alien could on no account have been a foreign ambassador, other 
public minister, consul or vice-consul, since cases against all these figures could only be brought 
ia federal court. 
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Ill. DUTY AND HONOR 


Why would the Founders have been so ready to comply with a particular 
duty they conceived as being imposed by the law of nations? The first and 
most obvious answer is fear of the consequences if they did not comply: the 
same fear of foreign conflict that permeates the denial of justice and the 
ambassador protection theories. As the numerous quotations from The Fed- 
eralist attest, any contact with a foreign power was seemingly linked to the 
danger of war.” Moreover, failure to punish crimes and torts in violation of 
international law unquestionably did have security implications. Blackstone 
explained that it was “the interest as well as the duty” of states to proscribe 
this category of offenses because their own efforts to “‘observe these univer- 
sal rules” would be meaningless “if private subjects were at liberty to break 
them at their own discretion, and involve the two states in a war.”®! 

On the other hand, the criminalization of these offenses should have 
largely addressed this concern. The national Government could always ap- 
pease a foreign sovereign by prosecuting or even extraditing an offender. 
The residual danger resulting from the failure to compensate individual 
victims was no greater than the risk of denying justice to any alien.” After 
all, this risk failed to persuade the Anti-Federalists of the need for federal 
jurisdiction over ordinary tort and contract cases involving aliens. Further, 
the most celebrated potential plaintiffs in this category—ambassadors—al- 
ready had access to federal court. In short, if national security concerns 
were the only consideration, the compromise struck between the Federalists 
and the Anti-Federalists should have applied equally to torts in violation of 
international law. They should have remained in state court unless the 
amount in controversy exceeded $500. 

A second reason for “taking duties seriously” in accordance with the law 
of nations may have been to assure foreign merchants that universal norms 
and standards of justice would apply even in the hinterland.® In explaining 


°° Hamilton even justified federal maritime jurisdiction on this ground: “maritime causes 

. . so generally depend on the laws of nations, and so commonly affect the rights of for- 
eigners, that they fall within the considerations which are relative to the public peace.” THE 
FEDERALIST, supra note 17, No. 80, at 502. 

9l W, BLACKSTONE, supra note 39, at 881. 

%? Blackstone outlined the path from courtroom to battlefield: 


(T]he nation injured. . . first. . . demand{s] satisfaction and justice to be done on the 
offender, by the state to which he belongs; and, if that be refused or neglected, the 
sovereign then avows himself an accomplice or abettor of his subject’s crime, and draws 
upon his community the calamities of foreign war. 


Id. 

* I am indebted to Gregory H. Fox, a practicing attorney in Boston, for first suggesting this 
possibility. 1t comports with Madison’s well-known remark in the Virginia convention: “We 
well know, sir, that foreigners cannot get justice done them in these courts, and this has 
prevented many wealthy gentlemen from trading or residing among us.” 3 ELLIOT’S DEBATES, 
supra note 22, at 583, Here again, this concern is routinely cited in explanation of the alienage 
clause. See, e.g., P. BATOR, P. MISHKIN, D. SHAPIRO & H. WECHSLER, HART & WECHSLER’S 
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the importance of criminalizing the violation of safe-conducts or passports, 
Blackstone argued: f 


And as during the continuance of any safe-conduct, either express or 
implied, the foreigner is under the protection of the king and the law: 
and, more especially, as it is one of the articles of magna charta, that 
foreign merchants should be entitled to safe-conduct and security 
throughout the kingdom: there is no question but that any violation of 
either the person or property of such foreigner may be punished by 
indictment in the name of the king, whose honor is more particularly 
engaged in supporting his own safe-conduct.™ 


Such reasoning may well have seemed particularly persuasive to the 
Framers, many of whom were northern merchants whose livelihoods de- 
pended substantially on foreign trade. The Alien Tort Statute would have 
sent a signal to resident and visiting aliens that they could conduct business 
as usual, protected by a familiar and authoritative body of law.” 

These two reasons for compliance with an international duty are more or 
-ess prudential, in the sense that they can be directly connected with imme- 
diate and relatively concrete national interests like trade and security. But 
something else was also at work. The Framers sought to uphold the law of 
nations as a moral imperative—a matter of national honor. Before explor- 
ing the intellectual underpinnings of this attitude, it is worth listening to 
what they said:%° 





THE FEDERAL GOURTS AND THE FEDERAL SYSTEM 17 (2d ed. 1973). Yet, unlike denial of 
justice concerns, it also offers a positive rationale that is akin to the positive vision of why states 
should comply with the law of nations. See infra p. 487. 

91 W. BLACKSTONE, supra note 39, at 881. 

” The language of the 1781 resolution offers further support for this possibility, urging the 
sates to proscribe “the commission of acts of hostility against such as are in amity, league, or 
truce with the United States, or who are within the same, under a general implied safe conduct.” 
£1 J. CONT. CONG., supra note 71, at 1136 (emphasis added). 

% In addition to those quoted in the text and note 99 infra, see James Wilson and the 
Fennsylvania Attorney General arguing for the prosecution in the de Longchamps case: “The 
recessity of sustaining the law of nations, of protecting and securing the persons and privileges 
cf Ambassadors;. . . and the effect which the decision of this case must have upon the honor 
cf Pennsylvania, and the safety of her Citizens abroad, were stated at length. . ..” 1 U.S. (1 
Dall.) at 113 (emphasis in original). The Pennsylvania Supreme Court adopted this view, deftly 
integrating it with Blackstone. Admonishing the defendant prior to pronouncing sentence, the 
court explained: i 


{I]t is now the interest as well as duty of the government, to animadvert upon your conduct 
with a becoming severity,—such a severity as may tend to reform yourself, to deter others 
from the commission of the like crime, preserve the honor of the State, and maintain peace 
with our great and good Ally, and the whole world. 


Id. at 117. Further, Thomas Jefferson wrote in a letter to Thomas Pinckney, dated May 7, 
1793: “Where [our treaties] are silent, the general principles of the law of nations[ ] must give 
the rule . . . as [those principles] have been liberalized in latter times by the refinement of 
manners and morals, and evidenced by the Declarations, Stipulations, and Practice of every 
c viiized Nation.” 6 THE WRITINGS OF THOMAS JEFFERSON 243 (P. Ford ed. 1895); cf. 
Elackstone on the adoption of the law of nations by the law of England: 


[T]hose acts of parliament which have from time to time been made to enforce this 
universal law. . . are not to be considered as introductive of any new rule, but merely as 
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-e Chief Justice John Jay, delivering a ae to the grand jury in the 
trial of Gideon Henfield in 1793: 


The’ peace, prosperity, and reputation of the United States, will 
always greatly depend on their fidelity to their engagements; and 
every virtuous citizen . . . will concur in observing and executing 
them with honour and good faith; and that, whether they be made 
with nations respectable and important, or with nations weak and 
inconsiderable, our obligation to keep our faith results from our 


having pledged it. . .. 


As to the laws of nations—they are those laws by which nations are 
bound to regulate their conduct towards each other, both in peace 
and war. Providence has been pleased to place the United States 
among the nations of the earth, and therefore, all those duties, as well 
as rights, which spring from the relation of nation to nation, have 
devolved upon us. s 


e Chief Justice John Marshall, enunciating the doctrine of absolute 
sovereign immunity in 1812: 


A nation would justly be considered as violating its faith, although 
that faith might not be expressly plighted, which should suddenly and 
without previous notice, exercise its territorial powers in a manner 
not consonant to the usages and received obligations of the civilized 
world. 


e The Continental Congress, in the very same resolution of 1781 
discussed above, asserting that 


public faith and safety regure] that punishment should be co-exten- 
sive with such crimes.*? 


33 66 


“Honor,” “reputation,” “faith,” “character”: these are less tangible 
concerns than the pursuit of national security or prosperity. Modern ears 


declaratory of the old fundamental cosistitutions of the kingdom: without which it must 
cease to be a part of the civilized world. 


W. BLACKSTONE, supra note 39, at 880. 

9” Trial of Gideon Henfield (C.C.D. Pa. 1793), reprinted in LE. WHARTON, STATE TRIALS 49, 
52-53 (1849). 

98 The Schooner Exchange v. M’Faddon, 11 U.S. (7 Cranch) 116, 137 (1812). 

99] J. CONT. CONG., supra note 71, at 1137. Blackstone also refers to the “‘public faith.” He 
explains that violations of either an express or an implied safe-conduct are “breaches of the 
public faith, without the preservation of which there can be no intercourse or commerce 
between one nation and another.” W. BLACKSTONE, supra note 39, at 881. 

Similarly, Hamilton, defending the 1793 Proclamation of Neutrality: 

Faith and Justice between nations are virtues of a nature sacred and unequivocal. They 
cannot be too strongly inculcated nor too highly respected. Their obligations are definite 


and positive their utility unquestionable: they relate to objects, which with probity and 
sincerity generally admit of being brought within clear and intelligible rules. 


Pacificus, No. 4, in 15 HAMILTON PAPERS 82, 84 (Syrett & Cooke eds. 1969). Again, defending 
Article 10 of the 1794 Jay Treaty, which prohibited the sequestration of British debts as a 
means of reprisal, he argued: “I derive the vindication of the article from a higher source; from 
the natural or necessary law of nations, from the eternal principles of morality and good faith.” 
The Defense, No. 20, in 19 id. at 329, 342 (1973). 
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are accustomed to discounting them as nothing more than the cadences of 
old-fashioned rhetoric, but the Framers took the underlying concepts very 
seriously. Several themes emerge from even this cursory survey.'”° 

First, compliance with the law of nations was a fundamental concomitant 
of nationhood. The United States could only take its place in the community 
of nations if it was prepared to play by the rules governing its fellow sover- 
eigns.'°’ Further, the international community was limited to the company 
of “civilized” nations. A fundamental attribute of this cherished status was 
recognizing and complying with an organized system of rights and duties. 

Second, the nation’s obligation to comply with a particular legal duty ina 
given instance was supplemented by a moral duty. Individual statesmen 
disagreed over the actual substance of this moral duty, depending on the 
degree of anthropomorphism they subscribed to in their outlook on the 
world. Jefferson, for instance, did not distinguish between men and nations, 
holding that the moral duties incumbent on individuals in a state of nature 


accompany them into a state of society and the aggregate of the duties 
of all the individuals composing the society constitutes the duties of that 
society towards any other; so that between society and society the same 
moral duties exist as did between the individuals composing them while 
in an unassociated state, their maker not having released them from 
those duties on their forming themselves into a nation. Compacts then 
between nation and nation are obligatory on them by the same moral 
law which obliges individuals to observe their compacts.’° 


Honor, therefore, and reputation, and character, were the same—and of 
zhe same importance—for nations as for men. 

Alexander Hamilton, on the other hand, discerned a difference, follow- 
cng the lead of no less an authority than the great Swiss publicist Emmerich 
de Vattel. Professor Daniel Lang, in an extremely interesting study of for- 
eign poia in the early Republic, traces the overwhelming influence of 


100 The examples given could be multiplied indefinitely. They reflect the intellectual catego- 
vies of the time. Robert Keohane, a leading political scientist at Harvard, has researched the 
politics of treaty compliance during this period and has similarly identifed reputation as a 
major factor encouraging compliance. He also concludes, however, that whereas the concept of 
reputation in contemporary political science is essentially instrumental—hypothesizing that 
governments will prize a reputation for honoring existing commitments to the extent that they 
reed to rely on it in persuading future partners to enter into new international agreements— 
the 18th-century equivalent also incorporated domestic political and moral culture. R. Keo- 
kane, Reciprocity, Reputation, and Compliance with International Commitments 35, 41-42 
«unpublished paper presented at the 1988 Annual Meeting of the American Political Science 
Association, Sept. 1-4, 1988). As he further observes, “‘[N]ew ideas do occasionally percolate 
into the political system, and leaders’ values and senses of honor also differ.” Id. at 40. A more 
rigorous methodological approach to this subject should yield important insights for interna- 
tional lawyers. 

101 See also Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 474 (1793) (Jay, C.J.) (‘The United 
States, by taking a place among the nations of the earth, [became] amenable to the law of 
mations”); and Henkin, supra note 38, at 1556 (“A different conception sees the law of nations 
zs coming into our law not by ‘inheritance’ but by implication from our independence, by 
virtue of international statehood”). 

102? Opinion on the French Treaties, 6 THE WRITINGS OF THOMAS JEFFERSON, supra note 
£6, at 219, 220. 
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Vattel’s The Law of Nations’ on the Framers’ conception of the nation’s 
rights and duties at international law.’°* He summarizes the Vattelian proj- 
ect as adapting the classical law of nations to its new subjects, nation-states. 
Vattel’s starting point, quite to the contrary of Jefferson’s, was that although 
both men and states were subject to the law of nature, the differences 
between them led to differences in its application.’® Vattel drew on these 
differences in elaborating his theory of state obligations under the law of 
nations. It followed, as Hamilton was later to argue concerning the role of 
gratitude in international relations, that 


the rule of morality is in this respect not exactly the same between 
Nations as between individuals. The duty of making its own welfare the 
guide of its actions is much stronger upon the former than upon the 
latter; in proportion to the greater magnitude and importance of na- 
tional compared with individual happiness, to the greater permanency 
of the effects of national than of individual conduct.’ 


As Lang shows, these differences over the origins and extent of the moral 
versus the legal duty incumbent upon states played themselves out in the 
acrimonious debate over the Neutrality Proclamation and the Jay Treaty, 
with Hamilton and co-Federalists such as John Quincy Adams on one side, 
and Jefferson and Madison on the other. Both sets of protagonists formu- 
lated their arguments in terms of constitutionality, legal duty, moral duty 
and prudential interests.!°? For present purposes, however, the most salient 
aspect of this dispute is the indisputable recognition: on both sides that 
‘“duty’’—meaning both legal and moral duty'®’—encapsulated an inde- 
pendent set of motives and constraints in the formulation of national policy. 
The leitmotif here is the recurring phrase “duty. and interest.” !° 


103 E, DE VATTEL, THE Law OF NATIONS; OR, PRINCIPLES OF THE LAW OF NATURE, 
APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS (J. Chitty trans. 1844) 
(6th ed.). 

104 D), LANG, FOREIGN POLICY IN THE EARLY REPUBLIC (1985). 

105 Vattel believed that the law of nature applied equally to nations as to men, but that it 
generated only one set of international legal obligations: the “necessary” law of nations. This 
he supplemented with the “voluntary” law of nations: a more limited set of obligations taking 
into account the differences between men and nations. Nations are externally bound only by 
this “voluntary” law. E. DE VATTEL, supra note 103, Preliminaries, §60; see D. LANG, supra note 
104, at 23-25. As Lang points out, James Wilson borrowed these concepts wholesale in his 
celebrated lectures on law at the College of Pennsylvania in 1790-91, observing that the 
different nature of states required ‘‘a proportional difference in the application of the law of 
nature.” Id. at 22. 

198 Pacificus, No. 4, 15 HAMILTON PAPERS, supra note 99, at 85-86; see D. LANG, supra note 
104, at 24, 105. 

107 See D. LANG, supra note 104, at 92, 100 and 132. 

108 See id. at 100. 

10° As noted above, Blackstone coupled these two in his original explication of why nations 
should criminalize offenses against the law of nations. See text at note 91 supra. The Pennsyl- 
vania Supreme Court adopted precisely the same formulation in explaining the importance of 
punishing the luckless de Longchamps. See supra note 96. The nation’s policymakers followed 
suit. Washington’s 1793 proclamation of neutrality in the war between France and Britain, for 
instance, declared that “the duty and interest of the United States require, that they should 
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Pushed to its logical conclusion, of course, the distinction collapsed—in 
the sense that compliance with duty was shown ultimately to be in all states’, 
zs in all individuals’, interests. ‘The result could not be otherwise in a system 
where natural law was derived from the principles of universal reason.?!° 
Indeed, Lang argues that Vattel’s great goal was to justify the balance of 
power system that had emerged in Europe after the Thirty Years’ War, “not 
simply in terms of necessity or expedience, but in terms of right.” ™! Vattel’s 
success in this endeavor led to the ‘identity of morality and policy” that the 
Framers “repeated time and again.’’!!” 

In the final analysis, then, the contemporary dichotomy between a deon- 
tological value structure and a consequentialist calculus did not hold in 

2789. Virtue was its own reward; at the same time, a system in which all 
states were virtuous would be a much better place for the United States. 

This is the teaching in Washington’s Farewell Address. He enjoined his 
countrymen to ; 


[o]bserve good faith and justice toward all nations. Cultivate peace 
and harmony with all. Religion and morality enjoin this conduct. And 
can it be that good policy does not equally enjoin it? It will be worthy of 
a free, enlightened, and at no distant period a great nation to give to 
mankind the magnanimous and too novel example of a people always 
guided by an exalted justice and benevolence. Who can doubt that in 
the course of time and things the fruits of such a plan would richly repay 
any temporary advantages which might be lost by a steady adherence to 
it? Can it be that Providence has not connected the permanent felicity 
of a nation with its virtue??'* 


with sincerity and good faith adopt and pursue a conduct friendly and impartial toward the 
belligerent Powers.” DOCUMENTS OF AMERICAN History 163 (H. Commager ed. 1963). 
Likewise Jefferson, who bemoaned. Spanish misdeeds along the Mississippi some years later 
with a slightly different turn of phrase: “We ought still to hope that time and a more correct 
estimate, of interests as well as of character, will produce the justice we are bound to expect.” 
Draft of Fifth Annual Message to the Congress, Dec. 3, 1805, 8 THE WRITINGS OF THOMAS 
JEFFERSON, supra note 96, at 391. 

The very duality of this phrase suggests that duty was more than a rhetorical disguise for less 
palatable motives; the Framers were clearly not afraid to argue from interest where it played a 
role. 

110 The great Dutch jurist, Hugo Grotius, paved the way for Vattel in the 17th century by 
ceriving the principles of natural law from reason rather than divine authority. 

1I D. LANG, supra note 104, at 10. Lang illustrates in the first chapters of his book how 
Wattel accomplished this feat by ‘‘combin[ing] the universalism and categories of the just-war 
tradition with aspects of modern natural rights theory derived from Hobbes and praise for the 
Ealance of power system, making a new synthesis.” Jd. Although Vattel’s distinction between 
the law of nature as applied to states and individuals essentially laid the foundations for 

I9th-century positivism, Lang argues that Vattel himself understocd states to be bound by a 
Ligher morality than their own will. Jd. at 22-25. ` 

u2 Jd, at 1. Duncan Kennedy also argues that .18th-century lawyers did not perceive any 
conflict between law and morality in their domestic jurisprudence. Kennedy, Form and Sub- 
stance in Private Law Adjudication, 89 HARV. L. REV. 1685, 1725 (1976). See generally Kennedy, 
The Structure of Blackstone's Commentaries, 28 BUFFALO L. REV. 205 (1979). The apparent 
‘parallel is enticing, and certainly worth further study. 

113 DOCUMENTS OF AMERICAN HISTORY, supra note 109, at 173; cf. E. DE VATTEL, supra 
xote 103, bk. II, ch. 1, §1: “And why should we not hope to find, among those who are at the 
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Any apparent conflict resulted only from the confusion of short-term with 
long-term interest, from seeking immediate gain for a particular state with- 
out regard to the implications for the entire international system.''* 

All this may seem a long way from the Alien Tort Statute. Yet current 
theories of the Statute completely overlook this broader dimension of the 
Framers’ understanding. For instance, the denial of justice theory implicitly 
posits that the danger of war is an immediate, bilateral danger. If a U.S. 
. court somehow mistreated the citizen of a foreign sovereign, that sovereign 
could justifiably respond with a declaration of war.'!® National authorities 
should accordingly be punctilious in their performance of direct obligations 
to foreign governments and their citizens. 

Within the broader framework outlined above, however, -it is apparent 
that the Framers also saw war as a systemic danger. If all nations chose to 
ignore their duties under the law of nations, the entire international system 
would dissolve into chaos. Conversely, compliance with the law of nations 
had a strong positive component. Collective compliance by all nations would 
assure a world safe for trade and travel, rich in the exchange of goods and 
ideas, conducive to both national and human progress. Honor, as a shared 
concept motivating such compliance, was a check on the abuse of power.'!® 
It was thus a pillar of a beneficial and lasting international order. 

The Alien Tort Statute is best seen as an expression of this positive 
conception. The drafters of the First Judiciary Act, like the Continental 
Congress in 1781, went beyond Blackstone’s injunction and authorized civil 
as well as criminal suits against offenders. Individuals who flouted interna- 
tional law would find no quarter in the United States. Even if they escaped 
criminal prosecution, they would be amenable to suit to compensate their 





head of affairs, some wise individuals who are convinced of this great truth, that virtue is, even 
for sovereigns and political bodies, the most certain road to prosperity and happiness?” 

114 As Lang points out, the omnipresent threat to the balance of power system was that a 
great power might seek short-term advantage without regard to the long-term community 
interest. He explains that “[t]his possibility was one reason why Vattel argued more strongly 
from duty than from interest. He fervently hoped that when such situations arose states would 
refrain from seeking immediate advantage in favor of a more far-sighted policy of general 
stability.” D. LANG, supra note 104, at 46. 

. 115 The apparent predomination of this type of explanation in The Federalist most likely 
reflects the essential mission of its authors. They were trying to persuade a skeptical audience 
of the value of the Constitution. The avoidance of wars resulting from casual or even inad- 
vertent slights to foreign sovereigns was an effective rallying cry for the centralization of 
federal power, and hence an effective selling point. In short, the reasons put forward in defense 
or explanation of various constitutional provisions may reflect an advocate’s estimate of their 
popular appeal as much as the true motivations of the Framers. See Wright, Introduction, THE 
FEDERALIST, supra note 17, at 77-86 (contrasting the authors’ deliberate appeal to their 
readers’ self-interest with the more passionate, principled approach of Tom Paine’s Common 
Sense). 

116 In the defense of Article 10 of the Jay Treaty quoted above, Hamilton relied extensively 
on a 1793 report to the British King concerning a Silesian debt sequestered by the King of 
Prussia. He particularly emphasized the following passage: “A private man lends money to a 
Prince upon an engagement of henor, because a prince cannot be compelled like other men in an adversary 
way by a Court of Justice.” The Defense, No. 20, stipra note 99, at 343 (emphasis in original). 
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victims for the damage inflicted. By effectively publishing this message in’ 
the First Judiciary Act, the Framers visibly discharged the duty of the na- 
ton, and, in some small measure, enhanced its reputation. 


IV. THE CONTEMPORARY DEBATE 


Careful historical and textual analysis reveals a coherent jurisdictional 
scheme in which the Alien Tort Statute, far from being a mysterious 
stranger,'!” played a limited, but comprehensible, part. Yet even a thorough 
understanding of the drafters’ intent, the scope of the provision as drafted, 
end the historical context does not provide an automatic answer to the 
correct interpretation of the Statute today. Its drafters could have envi- 
sioned its application in suits brought by aliens against U.S. citizens for torts 
committed either within the United States or abroad,'!® suits between aliens 
for a tort committed on U.S. soil’? and suits between aliens for a tort 
committed on the high seas.'2° They might have imagined an attempt to 
invoke the Statute as the basis for jurisdiction over a foreign sovereign but 
would have dismissed it out of hand. Yet they could not have anticipated a 
case like Filartiga: a suit between an alien and an official of his own govern- 
ment for a tort committed within that government’s domestic jurisdiction. 
‘That is the question confronting federal courts today. 

Within this contemporary debate, the differences among the various 
theories purporting to explain the Alien Tort Statute begin to loom large. 
Even those, like Professor Casto’s, that seek to justify a broad contemporary 
=pplication of the Statute, founder on their own account of the Framers’ 
motives. By contrast, understanding the Statute as fulfilling a more general 
duty under the law of nations evokes a positive spirit supporting an expan- 
sive reading of its letter. This thesis also suggests a general attitude toward 
international law that is equally applicable today—independently of the 
original intent of the Statute itself. 


117 Cf ITT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (Friendly, J.) (“This old but 
little used section is a kind of legal Lohengrin; . . . no one seems to know whence it came”). 

18 In 1794 an American citizen led a French privateer fleet in a mission to ransack the 
British colony of Sierra Leone. When the British ambassador protested to the U.S. Govern- 
ment in Washington, the U.S. Attorney General concluded that the attack violated the Treaty 
of Amity with Britain, and thus that the victims had a civil remedy against the American leader 
under the Alien Tort Statute. 1 Op. Att’y Gen. 57, 58 (1795); see also Casto, supra ncte 16, at 
502-04. The First Congress could well have foreseen the likelihood of such breaches of 
neutrality or amity treaties by Americans abroad. 

19 The Marbois affair certainly would have brought this possibility to mind. And more 
plebeian instances of this type of incident, involving protected aliens other than ambassadors, 
could also have been anticipated: the violation by a resident Englishman of a safe-conduct given 
= Frenchman as an ally of the United States, or an attack by a French Catholic on a Dutch 
Protestant in violation of a treaty of amity and commerce guaranteeing Dutch nationals free- 
dom of worship. See Casto, supra note 16, at 507 (explaining how a tort might arise in violation 
of a treaty of the United States). The United States would have been obliged to safeguard these 
rights against violation by anyone resident on U.S. territory—citizen and alien alike—either by 
prosecuting the offender, or, if it so chose, by allowing the victim to sue directly. 

120 Piracy, while not included in the enumeration of potential crimes or torts in the 1781 
resolution, was certainly not excluded by the language of the Alien Tort Statute. 
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The Voice of Prudence 


The denial of justice theory and certainly the protection of foreign emis- 
saries theory emphasize the potentially negative political implications of any 
legal encounter with the citizen or representative of a foreign sovereign. 
The Marbois affair, the Federalists’ anxious reaction to the international 
scandal it triggered, the urge to avoid any offense to a foreign sovereign that 
might warrant armed retribution against a weak and scattered country—all 
paint the Statute as part of a concerted effort to prevent a judicial misstep 
from becoming a foreign policy imbroglio. But if the animus of the Statute 
was simply to stay out of trouble, its authors could not have intended it to 
apply to any situation in which failure to act by the United States would not 
incur a direct penalty under the law of nations, in the sense of justifying 
retaliation by a foreign sovereign. 

The attack on Filartiga in the Justice Department’s amicus brief in Trajano 
v. Marcos”?! exemplifies this line of argument. Its interpretation of the Alien 
Tort Statute rests on the concept of accountability. The brief highlights the 
Marbois affair, citing Professor Casto’s research, as the “background” of 
the Statute.'*? According to the Justice Department: 


That background indicates that the Statute’s scope is limited to torts 
(amounting to violations of either a treaty or the law of nations) com- 
mitted by citizens of the United States or other persons subject to its 
jurisdiction, under circumstances in which the United States might be held 
accountable to the offended nation.’ 


It follows that the Statute cannot now be read to include international law 
violations “committed by officials of a foreign sovereign within its territory 
and against its own nationals—a context in which the United States bears no 
responsibility under the law of nations for either preventing the conduct or 
affording redress.’’!?# 

Such a narrow concept of accountability does both the United States and - 
the international community a disservice. It offers a definition of the na- 
tional interest that is cramped and circumspect, ignoring the heritage and 
ideals that constitute this nation. And it reflects a view of the international 
system that is no greater than the sum of its parts: a cumulation of bilateral 
relationships between individual members. Duty and interest point in an- 
other direction. 


A Bolder Vision 


The theory of the Statute advanced in this article draws on a more ex- 
pansive and positive view of its origins as a guide to its modern application. 
The First Congress voluntarily chose to allow the district courts to decide 
whether and how the United States should fulfill a particular set of.obliga- 


121 See supra note 12 and accompanying text. 

122 Trajano amicus brief, supra note 12, at 10-11, 15. The brief also marshals all the standard 
quotations from The Federalist, including Hamilton’s explanation for the alienage clause: “the 
responsibility for an injury ought ever to be accompanied with the faculty of preventing it.” Id. 
at 17 n.14 (the rest of this passage is quoted in the text at note 17 supra). 

133 Id. at 15 (emphasis added). 124 Td. at 16 (citations omitted). 
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sions at international law, In 1980 a district court held that these obligations 
=xtended to damage suits against alien torturers within U.S. territorial juris- 
diction. It based its opinion not on prudential considerations, but on the 
substantive evolution of the law of nations. 

The drafters of the First Judiciary Act could not have expected the alien 
zort provision to extend to a case like Filartiga because they could not have 
-magined international law extending so far. The problem was not simply a 
suit between two aliens from the same country in U.S. court. As the Filartiga 
court pointed out, Lord Mansfield had pronounced in 1774 on the validity 
of jurisdiction over a transitory tort action wherever the tort-feasor could be 
7ound.!?” But ordinary transitory torts were state court actions: disputes 
Detween private citizens arising under the domestic law of a particular state. 
The conceptual problem in 1789 would have been how a tort committed by 
2 citizen of a foreign country on a fellow citizen within that country could 
ever amount to a violation of the law of nations.'*° That it may today, and 
-hat it is enforceable as such by a court of the United States, reflect signifi- 
cant advances in both international law and domestic remedial law. 

The cornerstone of 20th-century human rights law is the recognition that 
the treatment by a state of its own citizens is a legitimate matter of interna- 
ional concern and thus of import to its fellow states. The Universal Declara- 
zion of Human Rights,!?” the European Convention for the Protection of 
Human Rights and Fundamental Freedoms,'** the American Convention 
on Human Rights’? and the Final Act of the Conference on Security and 
‘o-operation in Europe,’*° to name only a few, all establish a core category 
of basic human rights protected under international law. Consequently, as 
in the 18th century, individuals are once again entitled to explicit protection 
as subjects of international law.'*! For the first time, however, they are 
protected against their own governments. What is proscribed under inter- 
national law is not torture per se, but official torture; not physical and mental 
cruelty inflicted by private citizens on one another, but the same acts com- 
mitted by representatives of the state. 


125 630 F.2d at 885. 
126 See La Jeune Eugenie, 26 F.Cas. 832, 847 (D. Mass. 1822) (No. 15,551) (Story. J.): 


If a nation were to violate as to its own subjects in its domestic regulation the clearest 
principles of public law, I do not know, that that law has ever held them amenable to the 
tribunals of other nations for such conduct. It would be inconsistent with the equality and 
sovereignty of nations, which admit no common superior. 


Zee also Blum & Steinhardt, supra note 4, at 65. 

127 GA Res. 217A, UN Doc. A/810, at 71 (1948). 

128 Nov. 4, 1950, 213 UNTS 221. 

129 Opened for signature Nov. 22, 1969, reprinted in ORGANIZATION OF AMERICAN STATES, 
BASIC DOCUMENTS PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM 25, 
OEA/Ser.L/V/II.71, doc. 6, rev.1 (1988), and 9 ILM 673 (1970). 

130 Aug. 1, 1975, 73 DEP’T ST. BULL. 323 (1975). 

181 See, e.g., Higgins, Conceptual Thinking about the Individual in International Law, 24 N.Y.L. 
Scu. L. Rev. 11 (1978); Janis, Individuals as Subjects of International Law, 17 CORNELL INT’L 
LJ. 61 (1984); Sohn, The New International Law: Protection of the Rights of Individuals Rather than 
States, 32 AM. U.L. REV. 1 (1982); Henkin, International Human Rights as “Rights,” 1 CARDOZO 
Z. Rev. 425 (1979). 
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This limited extension of international law to the domestic sphere has 
meant not only the establishment of rights, but also the imposition of duties. 
Individuals have been held accountable under international law for crimes 
against their own countrymen. The Nuremberg Tribunal refused to excul- 
pate civilian and military government officials from personal responsibility 
for crimes in vidlation of international law.!®2 Piercing the veil of sover- 
eignty thus means seeing the state apparatus itself as an organization of men 
and women responsible for shaping and executing “state” action. 

These advances carry implications that extend well beyond the threshold 
jurisdictional question under the Alien Tort Statute. The act of state doc- 
trine, for instance, sure to be raised as a defense in virtually any suit brought 
under the Statute, ignites a chain reaction of potential contradictions.'*? A 


132 Judgment of the International Military Tribunal at Nuremberg, Oct. 1, 1946, 41 AJIL 
172 (1947). In a critical passage, the Tribunal concluded: ‘That international law imposes 
duties and liabilities upon individuals as well as upon States has long been 
recognized. . . . Crimes against international law are committed by men, not by abstract 
entities, and only by punishing individuals who commit such crimes can the provisions of 
international law be enforced.” Id. at 220-21. 

While most frequently associated with the Nuremberg proceedings, this principle extends 
beyond the military or even the criminal context. It has most recently been codified in the 1984 
United Nations Draft Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, GA Res. 39/46 (Dec. 10, 1980), draft reprinted in 23 ILM 1027 
(1984), substantive changes noted in 24 1LM 535 (1985). Article 2(3) of the Convention provides: 
“An order from a superior officer or a public authority may not be invoked as a justification of 
torture.” 23 ILM at 1028. 

133 Prospective application of the doctrine in this context raises a three-way dilemma. With- 
out formally addressing the issue, the Filartiga court nevertheless noted that defendant's act of 
torture was illegal under Paraguayan law and it speculated on the difficulty of characterizing 
such an act as an official act of state. 630 F.2d at 889. On the assumption or, more accurately, 
the fiction that the accused government official in such a suit committed such an illegal act in 
his or her private capacity, considerable support exists for nonapplication of the act of state 
doctrine. 

True, a “private acts” exception to the doctrine has not been conclusively established. See 
RESTATEMENT (THIRD), supra note 38, §445 Reporters’ Note 3. But here again the jurispru- 
dence is confused. First is the public-private distinction, generally meaning an exception 
roughly equivalent to the restrictive theory of sovereign immunity for private commercial acts. 
In such cases, the state is acting in its official capacity, but is conducting activities traditionally 
confined to private citizens. Second is the distinction between official and unofficial acts, where 
a government official is acting either out of purely private motives or in ways that contravene 
his or her official responsibilities. This second distinction has been recognized from the outset 
of modern act of state jurisprudence, beginning with Underhill v. ‘Hernandez, 168 U.S. 250 
(1897), where the Supreme Court applied the doctrine to an act committed by a member of a 
provisional government. Id. at 252. The Court established that the defendant’s act was effec- 
tively “official” by pointing to the absence of a finding by the jury “that the defendant was 
actuated by malice or any personal or private motive.” Id. at 254. 

On the other hand, in cases alleging human rights violations, the act in question must be 

` official to qualify as a violation of international law and thus support jurisdiction under the 
Alien Tort Statute. International law does not prohibit one private citizen from torturing 
another. The Filertiga court squares this circle by resorting to the familiar U.S. concept of 
private suits against government officials charged with violating fundamental constitutional 
rights while acting under “color of law.” 630 F.2d at 890 (citing, by analogy, Ex parte Young, 
209 U.S. 123 (1908)); see also 42 U.S.C. §1983 (1982); Bivens v. Six Unknown Agents of the 
Federal Bureau of Narcotics, 403 U.S. 388 (1971). 
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second problem is the source of the cause of action in cases under the 
Statute. If international law is back in the business.of protecting and regu- 
ating individuals in their capacity as domestic citizens, does it give rise to a 
cause of action to enforce these rights and duties?'** 

Whether or not a cause of action exists under international law itself, 
states are free to decide whether and how to apply and enforce international 
saw as it bears on individual conduct.'*° Strictly speaking, the duty of the 
Jnited States at international law extends no further than to refrain from 
violating the human rights of its own citizens. But this duty is a floor, not a 
ceiling. Acting through Congress and the federal judiciary, the U.S. Gov- 
ernment can certainly permit individual victims to enforce international 
human rights law against individual defendants within the personal jurisdic- 
tion of U.S. courts.'*® The actual source of the cause of action would then be 
domestic law.!37 


This solution leaves a loophole for governments brazen enough to admit to torture as an 
official policy. More likely, a defendant official might be able to prove a direct chain of 
command authorizing his acts. Such evidence would negate a “color of law’ theory by showing 
the act to be a genuine act of state, thereby, at least under the act of state doctrine, effectively 
shielding the actor from ever having to answer for his acts. But this result would bring the 
doctrine directly into conflict with the Nuremberg principles, by which higher orders cannot 
excuse crimes against humanity. In essence, the act of state doctrine cannot be reconciled with 
the notion of individual accountability at international law. 

There are several possible routes out of this maze. On a strictly doctrinal level, the best 
alternative is to revisit Sabbatino. Although the Supreme Court held that the act of state 
doctrine applied even in the face of an alleged violation of international law on the facts before 
it, it listed the following three factors as general criteria for consideration in deciding on the 
application of the doctrine in subsequent cases posing the same question: (1) “the degree of 
codification or consensus concerning a particular area of international law’’; (2) the importance 
ef “the implications of an [international law] issue . . . for our foreign relations”; and (3) 
whether “the government which perpetrated the challenged act of state is. . . still in exist- 
ence.” Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964). Application of these 
criteria to the Trajano case argues for nonapplication of the doctrine. The international con- 
sensus against torture is virtually absolute; foreign governments are unlikely to decry, at least 
publicly, a civil suit against an alleged torturer; and the Marcos Government is no longer in 
existence. 

A second approach would be to reexamine the entire theoretical basis for the doctrine in 
light of changing notions of sovereignty. According to the canonical formulation of the doc- 
trine, “Every sovereign State is bound to respect the independence of every other sovereign 
State, and the courts of one country will not sit in judgment on the acts of the government of 
another done within its own territory.” Underhill, 168 U.S. at 252. Yet the entire international 
law of human rights is founded on the assumption that modern sovereignty is far more perme- 
zble, at least in some dimensions; that sovereign independence regarding treatment of domes- 
tic citizens is limited by the collective scrutiny, and ultimately the judgment, of fellow sover- 
cigns. f 

184 This question is sufficiently vexed to fuel an entirely separate debate. See generally Tel- 
Oren, 726 F.2d at 816; Trajano amicus brief, supra note 12, at 20; and Casto, supra note 16, at 
«73. The goal here is only to outline one possible framework for analysis. 

135 See RESTATEMENT (THIRD), supra note 38, §§906-07. 

136 A full exposition of whether the Alien Tort Statute should cover suits against foreign 
officials currently in office is beyond the scope of this article. Even a cursory analysis, however, 
suggests that such suits should not be allowed. A candid assessment of the internal conditions in 
2 high number of the world’s countries indicates that withdrawal of official immunity in these 
circumstances could bring diplomatic exchanges to a virtual halt. 

137 The analogy is Bivens, v. Six Unknown Agents of the Federal Bureau of Narcotics, 403 
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Filartiga did not answer all these questions. It did, however, vindicate a 
vision of the United States at the forefront of efforts to strengthen the rule 
of law in international as well as domestic affairs.'°* This posture remains a 
matter of national honor, a source of justifiable national pride. It also ac- 
cords with a broader concept of accountability to the international commu- 
nity as an obligation to a functioning society constituted under a common 
legal system, rather than as one owed simply to its individual member 
states." Here again, duty ultimately reinforces interest. A fundamental 
premise of modern human rights law, based on the experience of the 1930s, 
is that internal repression breeds external insecurity. Thus, failure to secure 
minimum human rights standards will eventually jeopardize the interna- 
tional system and all its participants. 


k k k 


Goals of this magnitude are clearly beyond the scope of the Alien Tort 
Statute. It was and is but a small part of a multifaceted scheme regulating 
the interaction of law and foreign relations. Although expanding it to cover 
cases against official torturers is indeed consistent with its letter and its 
spirit, such cases provide more symbol than substance in terms of actually 
advancing the cause of international human rights. Still, they will contribute 
in their own way to the moral and political standing of the United States as a 
champion of international law. 

The larger significance of the Statute today is as a window on the past. It 
recalls an era in which national policymakers, charged with the leadership of 
a younger and much more vulnerable nation, nevertheless factored 
“honor” ‘and “virtue” into their calculus of the national interest. Two 
hundred years later, that may be a tradition well worth remembering. 


U.S. 388 (1971), where the Supreme Court implied a private right of action to enforce a 
constitutional right. Under the Alien Tort Statute, the source of the right remains interna- 
tional law, which, after all, “is part of our law.” The Paquete Habana, 175 U.S. 677, 700 
(1900). But the precise scope and nature of the remedy is domestic law—specifically, judge- 
made federal common law. Absent a world government, international law itself must necessar- 
ily contemplate this result, recognizing that its enforcement below the state level will differ 
according to the domestic laws of its subject states. Precisely this understanding led Blackstone 
to exhort all governments to criminalize certain offenses against the law of nations as a matter 
of municipal law. See text at note 70 supra. 

138 Cf. Judge Kaufman’s conclusion, 630 F.2d at 890: “Our holding today, giving effect to a 
jurisdictional provision enacted by our First Congress, is a small but important step in the 
fulfillment of the ageless dream to free all people from brutal violence.” 

189 This image of an international community is reemerging on many levels, fueled by factors 
ranging from the potential destruction of the ozone layer to millennial musings on our com- 
mon humanity. On the jurisprudential plane, Professor Thomas Franck has recently reempha- 
sized how an understanding of international society as a self-consciously regulated community 
—the way in which its member states perceive it—is critical to an understanding of the nature 
and function of international law. See Franck, Legitimacy in the International System, 82 AJIL 705, 
754-55, 758-59 (1988). 
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‘ SOURCES OF INTERNATIONAL LAW: NEW TENDENCIES IN 
SOVIET THINKING 


I. CONTEMPORARY SOVIET DOCTRINE OF INTERNATIONAL LAW 


As this discourse is devoted to the sources of international law in Soviet 
doctrine and the diplomatic practice of the USSR, I think that it is necessary 
zo begin by characterizing my understanding of the contemporary Soviet 
doctrine of international law. 

In Western countries, the Soviet doctrine of international law is often 
~egarded as monolithic, without internal contradictions and discussions. It is 
not so, though I would agree that theré are some grains of truth in those 
allegations. On certain questions we have had too much unanimity in our 
zocial sciences at large, and in the doctrine of international law in particular. 
Dne could feel this unanimity particularly in the domain of the most sensi- 
zive political and legal problems. 

Nevertheless, there are many different opinions or points of view in the 
Soviet doctrine of international law, including differences over sources of 
international law. 

During a joint Soviet-British seminar on international law in the spring of 
1988, Professor Ian Brownlie said that it is not possible to speak of a British 
doctrine of international law because there are too many different points of 
view, even different schools. All the more is it impossible to speak of a 
bourgeois doctrine or school of international law. There are different 
schools and trends. Taking all this into account, is it possible to speak of a 
Soviet doctrine of international law? ` 

With some reservations, I think it is. Of course, we have many contradic- 
tory approaches to the variety of problems of international law. They con- 
cern not only minor questions but also, for example, such fundamental 
issues as the appropriate subjects of international law: whether individuals 
are subjects of international law. So, too, we have disagreements over the 
question of supranational status of international institutions. These are but 
two of several instances. Nevertheless, our approaches to international law 
have more in common than, say, those of American lawyers. 

In this situation I see both positive and negative sides. On the one hand, in 
scholarly investigations we should try to work out a common understanding 
of one and the same problem because if we have, for example, two com- 
pletely different approaches to the same problem or two different under- 
standings of it, at least one of them is not entirely correct. Very often, 
however, different schools of thought contain some elements of truth. 

On the other hand, too much unanimity is, as a rule, evidence of a certain 
monopoly over scientific inquiry, and as to the social sciences also evidences 
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rather rigorous state or party control over the scientific process. This aspect 
of unanimity, of course, is a negative one. 

One more comment. Until recently, international lawyers in the socialist 
countries as well as in Western ones have devoted much more time and 
effort to investigating points that divide us than to considering problems 
where we have common approaches, to searching for a common under- 
standing of problems of international law. That is why we in the Soviet 
Union rather strictly distinguish Soviet or socialist doctrine of international 
law from bourgeois doctrine or doctrines. And the international legal ap- 
proach of developing countries is situated somewhere in between. 

This neat separation of approaches, in my view, is somewhat misleading. 
Of course, there are different approaches in different countries. Interna- 
tional lawyers from different countries have different priorities and their 
specific understanding of problems is dictated, in part but not only, by the 
socioeconomic nature of their state. But I think that in the future interna- 
tional lawyers from different countries will have to pay more attention to 
the need to find common ground for cooperation, for mutual enrichment. 

In spite of different class approaches to social problems and different 
schools of thought, there is only one worldwide science of international law. 
New global problems challenging humanity—the threat of nuclear holo- 
caust, environmental crises, economic difficulties of the ““Third World”— 
can be solved only by all states acting together, by the common efforts of all 
nations. In the contemporary world, interests and values common to all 
mankind must prevail over the interests of single nations, parties or social 
classes. Moreover, I think that nowadays values and interests common to all 
mankind cannot be contrary to the interests of individual states. Avoidance 
of nuclear holocaust, disarmament, the resolution of environmental prob- 
lems and mutually beneficial cooperation between nations in all fields of 
human activity are in the interest of all. Too often, when statesmen or 
politicians speak of the national interest and justify their actions by the 
notion of national interest, they are not talking about genuine national 
interest but, rather, about the self-interest of certain influential groups. 

Hence, it is necessary for specialists in international law from different 
countries to cooperate, to coordinate their opinions so as to help to align the 
initiatives of their respective governments as they seek to define and imple- 
ment principles and norms of international law. True, we can still speak of a 
Soviet doctrine of international law as a set of views and scientific works of 
Soviet authors. And I would like to set forth very succinctly some charac- 
teristics of this doctrine that are essential to elucidating our approach to the 
problem of sources of international law. But I think it necessary to empha- 
size once more that there is no specific Soviet approach to the problem of 
sources of international law that is completely different from the approach 
of other schools of international law. 

Publicists from Western countries sometimes characterize the Soviet doc- 
trine of international law as a “school of natural law thinking” or as an 


1 Verdross & Koeck, Natural Law: The Tradition of Universal Reason and Authority, in THE 
STRUCTURE AND PROCESS OF INTERNATIONAL LAw 17, 42 (R. St. J. Macdonald & D. M. 
Johnston eds. 1983) [hereinafter STRUCTURE AND PROCESS]. 
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“essentially political approach to the discipline.”? Then, again, the Soviet 
approach to international law is often considered to be a variation of the 
positivist school of thought. Professor Hans Kelsen expressed the view that 
“the Marxist theory of law. . . is only a variation of sociological jurispru- 
dence.’ Theodor Schweisfurth has written. that the Soviet doctrine of 
international law “must be characterized as a socio-historical school.’ . 

I think that all these characterizations are based on a one-sided and su- 
perficial analysis. The authors concentrate their attention on some features 
of our doctrine, ignoring others. The Soviet science of international law did 
HOt spring forth as a completely new approach having nothing in common 
with all previous schools of legal thought. Our international lawyers have 
bong taken into account contemporary Western legal, philosophic and politi- 
cal doctrines, especially those concerning international relations. Moreover, 
a certain continuity is inherent in the fact that both socialist and Western 
international lawyers, though starting from different points of departure, 
are examining one and the same phenomenon: international law. Thus, it is 
mot surprising that our doctrine has many elements in common with differ- 
ent Western schools. Nevertheless, Soviet doctrine cannot be identified with 
eny one of these Western schools of international law. In addition, it is 
difficult to distinguish clearly between these schools in the modern Western 
literature on international law. 

The Soviet science of international law recognizes the existence of certain 
extralegal, objective factors that influence the process by which interna- 
tional law is created and determine its normative content. In this respect our 
doctrine has certain features in common with natural legal thought. But that 
is not enough to attribute the Soviet doctrine to the natural law school— 
zbove all, because our authors do not consider these natural or objective 
factors to be law. To become legal rules, these factors must find their 
reflection in the international legal positions of states, in their respective 
wills. Only through their assimilation into these positions or wills do objec- 
tive factors (economic, political, geographical or others) influence the con- 
tent of principles and norms of international law. 

In this respect our legal doctrine has many features in common with 
positivist legal thought. Positivists, as well as Soviet specialists, consider 
norms of international law to be the creation of the will of states or of other 
subjects of international law. But from our point of view, it is of paramount 
importance to investigate the extralegal factors that determine the content 
cf these wills and to take into account the entire social environment sur- 
rounding international law. Legal positivism and its extreme variant— 
normativism—are criticized in our legal literature: not because they regard 
international law as consisting of legal norms, created by states, but because 
they confine themselves to examining these norms, ignoring social, histori- 
cal and other factors. 


2 Macdonald & Johnston, International Legal Theory: New Frontiers of International Law, in id. at 
L 5. 

3 H. KELSEN, COMMUNIST THEORY OF Law 193 (1955). 

4 Schweisfurth, The Role of Political Revolution in the Theory of International Law, in Smt RE 
END PROCESS, supra note 1, at 913, 917. 
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Many Soviet authorities, in contrast, examine international law in the 
` actual context of the world political situation in which the norms operate. 
For this purpose, they investigate the influence of those political factors that 
determine the creation and implementation of norms of international law. 

In my view, it is of great importance that serious politico-legal research in 
international law be developed in the Soviet Union. Yet a political approach 
to matters of international law in our literature is not the same thing as the 
“politically oriented jurisprudence” of Professor Myres McDougal (I shall- 
return to McDougal’s theory below). 

I think that different approaches to international law are not only possi- 
ble, but even indispensable. It is necessary, however, to keep in mind that 
one’s favorite approach is not the only one, that there are other possible 
approaches that do not necessarily contradict or refute, but may, in certain 
respects, supplement each other. 

I believe that all of these approaches or schools—legal positivism, natural 
law thinking, sociological jurisprudence and a politically oriented one—ex- 
aggerate certain features characteristic of, and indispensable to, legal re- 
search. 

In my opinion, the Soviet doctrine of international law is free of such 
one-sidedness. Of course, we have other shortcomings, for example, too 
much dogmatism; in addition, we like to quote the founders of Marxism- 
Leninism or our party documents sometimes even out of place, we do not 
often criticize our foreign policy i in the light of international law, and so on. 
Nevertheless, one of the positive features of our doctrine, I think, is the 
combination of positive aspects of various approaches with research into 
problems of international law. 

It is also necessary to emphasize that the ideological or political prefer- 
ences .of a writer do not necessarily determine his or her position in re- 
searching concrete problems of international law. Often lawyers from so- 
cialist and Western countries agree on many points, while Soviet lawyers 
disagree among themselves about the same points. This happens not only 
with minor problems of international law, but sometimes with quite funda- 
mental ones. 

The ideological differences are not the only ones and the less they deter- 
mine approaches to concrete problems of international law, the better for 
international law. G. H. Shakhnazarov has correctly pointed out that char- 
acteristics of social systems of states play no greater role than those derived 
from differences in levels of economic development or political regimes.° 

So well-known an author from West Germany as Schweisfurth comes to 
the conclusion that 


the controversy over the normative quality of international law is no 
longer between Soviet-Marxist and ‘‘bourgeois’’ doctrine, but instead 
takes place between the New Haven School on the one side and the 
leading traditional “bourgeois” conception of the normative quality of 


5 Shakhnazarov, East-West Questions of De-ideologization of Interstate Relations, KOMMUNIST, No. 
3, 1989, at 77 (in Russian). 
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international law on the other side. It is the latter side with which 
Soviet-Marxist international legal scholarship has joined ranks.® 


1 can agree with Schweisfurth’s characterization of Soviet doctrine. One of 
the valuable characteristics of international law consists in its normative 
quality. Here we come close to the heart of the matter: to the very definition 
of international law and its sources. 

To be sure, international law contains principles and norms that are not _ 
zlways entirely clear and that can be interpreted or applied differently by 
the subjects of internal law, as also by international lawyers. But one of the 
trends in the development of international law is the increasing clarification 
of those norms. Another such trend, linked closely with the first, is the 
enhancement of the role of various international institutions in interpreting 
znd applying the norms. 

That is why I cannot agree with the definition of international law given 
by McDougal and his coauthors. McDougal and Professor Michael Reisman 
wrote not too long ago that “[i]nternational law would be conceived not 
merely in terms of the rules that officials and others use in explaining and 
justifying decision, but rather as decision itself, combining both authority 
=nd control, and constituting a continuous flow of decision of trans-national 
origin and impact.”” Reisman further stated at the 1984 Annual Meeting of 
the American Society of International Law: “‘Hence appraisals of the resort 
D coercion by states cannot simply invoke article 2(4) and condemn them, 
tut must test the permissibility or lawfulness of the action concerned by 
reference to a number of factors, including the objective for which and the 
zontingency under which coercion is being applied.’’® In an editorial written 
n the wake of the invasion of Grenada, Reisman proposed dividing all 
intervention into two categories: admissible and inadmissible intervention. 
Admissible interventions are those which “increase the probability of the 
Fee choice of peoples about their government and political structure.’’® 
Frofessor John Norton Moore wrote during the Vietnam War that the 
awfulness of aid to groups engaged in civil strife should be determined in 
zae light of genuine self-determination and requirements of minimum 
world public order and not on the basis of formal rules.'® 

Such an approach to international law is very dangerous. Professor James 
Eowles gave a clear response when he stated: 


The rule suggested by Moore would allow states to use force in a broad 
_ range of situations in which the facts are not transparent or susceptible 


€ Schweisfurth, supra note 4, at 936. 

7 McDougal & Reisman, International Law in Policy Oriented Perspective, in STRUCTURE AND 
FROCESS, supra note 1, at 103, 113. 

8 Reisman, Article 2(4): The Use of Force in Contemporary International Law, 78 ASIL Proc. 74, 
79 (1984). 

° Reisman, Coercion and Self-Determination: Construing Charter Article 2(4), 78 AJIL 642, 644 
` 984). 

'© Moore, The Lawfulness of Military Assistance to the Republic of Viet-Nam, 61 AJIL 1, 31 (1967); 
cee also Moore, The Secret War in Central America and the Future of World Order, 80 AJIL 43 

986). 
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to ready clarification by disinterested parties, and are therefore subject 
to unilateral interpretation by the very state that is employing force. 
These circumstances would inevitably invite abuse, result in a relax- 
ation of legal restraints on war and lead to increasing levels of interstate 
conflict involving the use of force across international frontiers." 


In a world of states adhering to different ideological and political. values, 
one of the valuable qualities of international law is its formal definitiveness. 
For example, the unilateral use of armed force (except in self-defense) and 
interference in the internal affairs of other states are prohibited for estab- 
lishing the values of both a free market economy and a socialist system. And 
no state or group of states has the right to decide what is in the interest of 
the world community as a whole, especially when the implementation of 
such a décision entails the infringement of formal rules of international law. 

That is why it is very important to treat international law as a system of 
principles and rules that one can find in the formal sources of international 
law as recognized by the world community of states. Professor G. I. Tunkin 
is quite right in saying that ‘“McDougal’s theory” leads to complete uncer- 
tainty in international law.’? 

In this connection, it is necessary to distinguish between the normative 
approach to the study of international law and its normative definition. The 
normative approach (Kelsen was one of its most prominent representatives) 
presupposes that specialists in international law confine themselves to stud- 
ies of the principles and norms of international law, ignoring extralegal 
problems as being beyond their domain of interest. Such an approach is a 
very restrictive one. Confining oneself in this way prevents one from seeing 
trends in the development of the law and from evaluating the operative 
effectiveness of its norms with a view to increasing it. That is why the 
normative approach to studies of international law is limited, one-sided and 
insufficient. Problems of international law must be studied in the context of 
economic, political, sociological, ideological and other factors. The law 
should be studied as a normative subsystem of the international system.'* In 
other words, the normative approach to international law should be com- 
bined with such other approaches as are made possible by sociology, political 
science and systems analysis. 

On the other hand, the Soviet scholar does define international law as a 


system of principles and norms. Of course, to be effective, this normative 


system must be supplemented with adequate international and national 
mechanisms. Moreover, it is understood that the effective functioning of the 
norms depends on the political climate in the world, the international legal 
consciousness of statesmen and the political will of the world’s population, as 
well as other factors. 


H Rowles, “Secret Wars,” Self-Defense and the Charter—A Reply to Professor Moore, 80 AJIL 568, 
579-80 (1986). 

12 Tunkin, Soviet Theory of Sources of International Law, in VOLKERRECHT UND RECHTSPHILO- 
SOPHIE: INTERNATIONALE FESTSCHRIFT FUR STEPHAN VEROSTA ZUM 70. GEBURTSTAG 70 
(1980). 

13 For more detail, see G. I. TUNKIN, Law AND FORCE IN THE INTERNATIONAL SYSTEM 
(1985). , . 


500 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


II. SOURCES OF INTERNATIONAL LAW IN SOVIET LEGAL LITERATURE 


Every Soviet author who has written about sources of international law'* 
iakes as his starting point Article 38 of the Statute of the International 
Court of Justice. Consequently, international treaties and customary rules 
are regarded as the principal sources of international law. Decisions of 
ternational courts, international arbitrations, resolutions of international 
organizations and doctrine are considered to be sources that, by themselves, 
do not create norms of international law but are part of the process of 
Nternationa! lawmaking. 

Recently, some authors?” have considered certain kinds of resolutions of 
“mtergovernmental organizations to be a source of international law. I agree. 
Resolutions of international organizations that contain obligatory norms are 
sources of international law. This does not mean, of course, that all or most 
of them are sources of international law. Most resolutions contain recom- 
mendatory norms. The quality of a resolution (i.e., whether it is recom- 
cnendatory or legally obligatory) depends on provisions of the charter of the 
mternational organization that adopted it. Most juridically obligatory reso- 
tutions, i.e., those which are sources of international law, govern the inter- 
nal relations of the enacting organization. 

As a rule, problems regarding sources of international law are examined 
in Soviet legal literature in the context of different processes of creating 
norms of international law, which involve the coordination of wills of sub- 
jects of international law and take various forms—amainly a treaty form or a 
customary form. 

In characterizing the Soviet doctrine of international law, Schweisfurth 
has written: 


In fact, Soviet-Marxist international legal scholarship has received 
Triepel’s theory on the source and validity of law in full, by making 
their own the theory’s central point, its “rational core” (Tunkin), that 
international law arises out of two or more states binding their wills. 
They have only added to Triepel’s theory and slightly modified it. 


. . Triepel’s formal-dogmatic approach is not altered at all; instead, , 
the attempt is made to add a sociological component. 


In addition, Schweisfurth stated that “the claims of Marxist scholarship to 
treating the theory of agreement in a ‘quite different’ way to ‘bourgeois’ 
doctrine are hardly more than contrast-seeking exaggerations.’’'® Of 
course, there is some truth in Schweisfurth’s words, but I still cannot com- 
pletely agree with him. 

Scholars often try to present their theories or conceptions as completely 
new, having little or nothing in common with previous doctrines. They have 
z habit of exaggerating the novelty in their publications. But scientific 


14 See, e.g., G. 1. TUNKIN, THEORY OF INTERNATIONAL Law (1974); G. M. DANILENKO, 
CUSTOM IN CONTEMPORARY INTERNATIONAL LAw (1988) (in Russian); I. I. LUKASHUK, 
SOURCES OF INTERNATIONAL Law (1966) (in Russian). 

18 Tunkin, supra note 12, at 73. 16 Schweisfurth, supra note 4, at 928. 
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theories rarely negate all previous knowledge. Usually, old theories are 
incorporated to some extent into new ones. 

The theory of coordination of wills of subjects of international law as a 
method of international lawmaking includes most characteristics of the 
“bourgeois” theory of agreement. (I put the word “bourgeois” in quotes 
because there is nothing bourgeois about this theory. It was simply elabo- 
rated by authors who happened to live in bourgeois countries.) 

The theory of coordination of wills is not limited to the description of 
agreement as a source of international law. It reveals the whole process of 
creation of international legal norms and discloses various factors—domes- 
tic as well as international—that determine the content of the will of states. 
The position of a state on questions of international law (its international 
legal position) is conditioned by characteristics of the state’s socioeconomic 
structure, its political system and regime, its domestic law and other internal 
factors. On the other hand, it is also influenced by the existing structure and 
norms of the international system, the positions of other states and other 
external factors. Colliding and jointly operating in the international arena, 
the international legal positions of states undergo modification: through 
mutual concessions and compromises, through coordination of wills, until 
they converge to create new norms of international law. At times, the inter- 
national legal positions of different states are identical and coincide, but 
more often they differ, at least in detail, and, thus, compromises and mutual 
concessions are necessary. 


Ill. SOME REFLECTIONS ON CUSTOMARY INTERNATIONAL LAW 


I shall not dwell upon all questions concerning customary international 
law, which are numerous and familiar. I shall deal only with questions that 
specifically characterize the Soviet approach to customary law. Here I would 
like to emphasize once more that the Soviet doctrine and approach to 
customary law is not entirely different from Western doctrines, at least from 
most of them. If it were otherwise, there would be no general international 
law, obligatory for all states. I will also discuss some controversial problems 
of customary international law. 

Broadly speaking, in contemporary legal literature there are two main 
theories of international custom. Professor Michel Virally wrote that 
“{iJnternationa! custom continues to be the object of theoretical controversy 
in which the voluntarist theory is opposed by the objectivist (or sociological) 
one. According to the former, custom derives its authority directly from the 
will of states: it is, in fact, a tacit agreement.”’!” According to the second 
theory, once again in Virally’s words, “customary law is the expression of 
pressures resulting from the coexistence of a great number of states and of 
their realization of the necessity of dealing with each other in an or- 
derly way.’’'® 


17 Virally, Panorama du droit international contemporain, 183 RECUEIL DES COURS 181 
(1983 V}. 
18 Id. at 182. 
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The Soviet doctrine of international law proceeds from the premise that 
zhe process of creating norms of international law is a process of coordinat- 
ing wills (positions) of states and other subjects of international law. Like all 
forms of international lawmaking, the process of creating norms of custom- 
ary law has two stages. In the first stage, a rule or pattern of behavior of 
tubjects of international law takes shape. In the second stage, this rule is 
recognized by states or other subjects as legally binding on them. However, 
as to customary norms, it is usually rather difficult in practice to distinguish 
these two stages. When an international treaty is concluded, it is not difficult 
to distinguish between the stage where rules of behavior are worked out and 
adopted by representatives of states (negotiations, adoption of the text of 
the treaty, and so on) and the stage where these rules are recognized as rules 
of international law (signature and ratification or adherence to the treaty). 

We can therefore conclude that Soviet doctrine recognizes, as many West- 
ern lawyers do, the need for two elements in the process of forming a 
customary norm: practice and opinio juris. Some Western authors think that 
Soviet doctrine rejects opinio juris. For example, Richard Erickson, in his 
book International Law and the Revolutionary State, claimed that ‘Soviet 
scholars reject opinio juris.’’!® It is not so. 

It is quite possible that in Soviet doctrine opinio juris is not understood 
exactly as it is in Western doctrines. But, as a whole, I think that opinio juris 
znd tacit agreement are very close to each other, if they do not coincide. 
Nevertheless, there are a few differences. Some Western authors maintain 
that opinio juris is not a norm-creating factor but only an element of finding a 
norm that preexisted. It was Friedrich von Savigny, a famous German law- 
yer, who, in the middle of the last century, wrote that custom is not a 
basis for the creation of law but evidence of its existence.”° Sir Hersch 
Lauterpacht also wrote that custom does not create law. Custom is a practice 
that corresponds to what already is law.” 

The Soviet scholar G. M. Danilenko is quite right in observing: “To the 
traditional theory of opinio juris, which regards the appearance of custom as 
<n unconscious process of finding out or discovering already existing law, is 
cpposed the theory that regards opinio juris as a conscious act that is aimed at 
the creation of a norm of international law.”’?? In Soviet doctrine, opinio juris 
has this norm-creating, rather than a norm-finding, function. 

Of course, the practice of states, which eventually leads to the creation of 
norms of international law, may be spontaneous, particularly at the begin- 
ring. That is to say, that states may not have any intention of forming norms 
cf international law by their behavior. 

In domestic law, custom is formed as a result of the acts of millions of 
individuals, none of whom really understands that his or her behavior will 
ultimately lead to the formation of a customary rule. States, however, are 


19 R, ERICKSON, INTERNATIONAL LAW AND THE REVOLUTIONARY STATE 35 (1972). 

20 1 F, C. VON SAVIGNY, SYSTEM DES LEUTIGEN ROMISCHES RECHTS §14, at 35 (1840). 

2! Lauterpacht, Régles générales du droit de la paix, 62 RECUEIL DES Cours 94, 158 (1937 IV). 
22 G. M. DANILENKO, supra note 14, at 102. 
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usually more or less conscious of what they are doing and what the result 
(including also the legal results) of their behavior will be in the international 
arena. Consequently, while there are certain elements of spontaneity in 
customary lawmaking, especially during the first stage of the formation of a 
customary rule (when so-called usage, which is not legally binding, appears), 
the process of formation of customary norms does result from the con- 
currence of wills of states. ] agree with Gaetano Arangio-Ruiz, that the 
creation of international unwritten rules “is a much more, if not fully, 
conscious process than the interindividual one.”’?* 

One of the most controversial issues is whether customary norms of gen- 
eral international law are legally binding on new states and on states that 
have not recognized the obligatory force of certain such norms. Here I refer 
to general customary norms, not to so-called local or special custom, which is 
legally binding on a few, or only two, states. 

Professor Tunkin stated in this regard: 


It does not follow from the concept of agreement that all States should 
participate in creating every specific customary norm of international 
law. It is not necessary at all that “practice” should be universal. A 
customary norm of international law may be created by the practice ofa 
limited number of States and in fact it may become first a customary 
norm with a limited sphere of application. But to become a norm of 
international law of universal application it should be recognized by all 
the States.” . 


As to obligatory force for new states, Tunkin wrote that “if recognition of a 
new customary norm of international law as such is required from an exist- 
ing state, why must a newly emerging state find itself in an inferior position? 
Why cannot this new state object to any customary norm of international 
law if it disagrees with it”? 

In Western countries, another approach is widespread. As Professor Jules 
Basdevant wrote: “‘All agree that a new state is bound by customary interna- 
tional law formed prior to the emergence of this state.”*° 

I think that these theories are extreme and do not correspond entirely to 
reality. First, when a state refuses to accept certain behavior as correspond- 
ing to the existing applicable customary rule and protests against such be- 
havior by other states, or even regards their actions as violations of interna- 
tional law, it is impossible to say that the protesting state is legally obliged to 
follow the pattern of those other states’ behavior to which it has objected. 
The International Court of Justice in the Fisheries case said that even if the 
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23 CHANGE AND STABILITY IN INTERNATIONAL LAW-MAKING 133 (A. Cassese & J. Weiler 
eds. 1988) (discussion of voluntarism vs. majority rule in international lawmaking) [hereinafter 
Cassese & Weiler]. 

24 Tunkin, Co-existence and International Law, 95 RECUEIL DES COURS 1, 18 (1958 IID. 

25 Tunkin, Remarks on the Juridical Nature of Customary Norms of International Law, 49 CAL. L. 
REV. 419, 427 (1961). 

26 Basdevant, Regles générales du droit de la paix, 58 RECUEIL DES Cours 471, 515 (1936 IV). 
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` zule setting a 10-mile limit on the width of gulfs were a norm of general 
nternational law, this norm would not be binding on Norway because Nor- 
way had always rejected every attempt to apply this rule to its shores.?” This 
:s the principle of the so-called persistent objector. 

. Nevertheless, recognition of a certain rule of behavior as a norm of 
cnternational law by a great number of states, including states with different 
socioeconomic systems and from different regions of the world, may be a 
basis for presuming that this norm has received worldwide recognition and 
is obligatory for all states. Even this presumption, however, may be rebutted 
by a particular state on the ground that it has never agreed, and in fact has 
always objected, to this norm. 

On the other hand, I also do not entirely agree with Professor Tunkin. I 
And it too abstract to say that a newly born state is not bound by customary 
norms of general international law and that it must recognize every norm. 
On entering the international system (international society), a new state 
requires (and has a right to require) that other states respect its sovereignty; 
it wants other states not to use force against it, not to interfere in its internal 
affairs, and so on. And this state automatically has to be deemed to have 
accepted these elementary or basic norms of contemporary international 
law. That is why I am convinced that at least norms of jus cogens are obliga- 
tory for all states, including new states. 

As for other norms of general customary international law, I think that, 
theoretically, a new state does not have to accept all of them automatically. 
it may propose new rules; it may try to conclude treaties derogating from 
existing customary norms that do not have the character of peremptory 
norms (jus cogens). But practically, of course, a state that is just entering the 
existing international system has to recognize most norms of general cus- 
tomary law. , 

On the other hand, I think that clear resistance by an already existing 
state to the formation of a certain customary rule signifies that it is not 
bound by this rule. But even here I have to add a reservation: peremptory 
norms, in my view, are obligatory even for states that have refused to 
recognize any particular one of them. Let us take as an example two treaties: 
one prohibiting apartheid and the other, genocide. Many states in the world 
do not participate in these treaties, but I am sure that most specialists in 
international law agree that the prohibitions of apartheid and genocide are 
peremptory norms of international law. 

The Republic of South Africa officially pursues a policy of apartheid—it 
does not even try to conceal it—and has never agreed to the prohibiting 
treaty. Does that signify that South Africa’s racial policy does not violate 
international law? Of course not. It is an international crime. 

Judge Eduardo Jiménez de Aréchaga is correct in observing that the 
principle of the “‘persistent objector” remains, but “at least with respect to 
certain very essentia] norms of international law, there is a contemporary 


2 Fisheries case (UK v. Nor.), 1951 ICJ Rep. 116, 131 (Judgment of Dec. 18). 
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tendency not to allow individual ‘persistent objectors’, but only groups of 
States to veto the establishment of a customary rule.””* Indeed, as an exam- 
ple, Jiménez de Aréchaga cites the rule against apartheid. 

One of the problems regarding the obligatory force of customary norms is 
the possible law-creating role of violations of customary, as well as treaty, 
norms of international law. It is a well-known fact (although a rather often 
disputed one) that a customary rule may change not only another, preexist- 
ing customary norm but even a treaty norm. As corroboration of this asser- 
tion, I would like to invoke the ICJ’s decision in the Temple of Preah Vihear . 
case in 1962° and the arbitration concerning the interpretation of the air 
transport agreement between the United States and France.®° The best- 
known example of recent years is the formation of the concept of the 
exclusive economic zone. This concept and the relevant practice of states 
contradicted the 1958 Geneva Convention on the High Seas. Nevertheless, 
norms of international law recognizing the right of coastal states to establish 
200-mile economic zones have crystallized rather quickly. 

The International Court of Justice in the Nicaragua case examined 
whether the principle of non-use of force and especially that of noninter- 
ference in internal affairs constituted customary norms of international 
law.?! Despite the Court’s affirmative conclusion, there are authors who 
believe the obligatory force of these principles is called into question be- 
cause of their frequent violation. Professor Anthony D’Amato has written 
that “[i]t is hard to fashion a customary rule of nonintervention from all these 
practices [humanitarian intervention, antiterrorist reprisals, individual as 
well as collective enforcement measures, and new uses of transboundary 
force such as the Israeli raid on the Iraqi nuclear reactor].’’°? He thinks that 
only “a narrow ‘core’ rule may withstand scrutiny: that transboundary force 
is illegal when its purpose and result is the acquisition of territory.’’®* Pro- 
fessor Thomas Franck also considers that, notwithstanding votes in the UN 
General Assembly that corroborate the principles of non-use of force and 
noninterference, “‘[t]he customary norms cited by the Court are adhered to, 
at best, only by some states, in some instances, and have been ignored, alas, 
with impunity in at least two hundred instances of military conflict since the 
end of World War II.’’°* Professor Reisman has even stated that “‘[t]he net 


28 Jiménez de Aréchaga, in Cassese & Weiler, supra note 23, at 27 (discussion of classical 
“sources” of international law). 

?8 Case Concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, 1962 IC] 
Rer. 6 (Judgment of June 15). 

3° Case Concerning the Air Services Agreement of 27 March 1946 (U.S. v. Fr.), 18 R. Int'l 
Arb. Awards 417 (1978), 54 ILR 304 (1979). 

et Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
ICJ Rep. 14 (Judgment of June 27). 

32 D'Amato, Trashing Customary International Law, 81 AJIL 101, 103 (1987). 

33 Id. n.10. 

34 Franck, Some Observations on the IG]’s Procedural and Substantive Innovations, 81 AJIL 116, 
119 (1987). 
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result of the ineffectiveness of the Charter regime for general enforcement 
might be more accurately described as a partial revival of a unilateral jus ad 
bellum.” 

In sum, these authors contend that the practice of violation of the princi- 
ples of non-use of force and noninterference in internal affairs has abro- 
gated these principles as norms of customary law, or at least has changed 
them drastically by narrowing their scope as legal prohibitions. 

I think that this approach is unsound from the legal point of view and 
politically very dangerous. First of all, I want to draw attention to the fact 
that, fortunately, most states observe these principles. They do not use force 
zgainst other states; they do not interfere in the internal affairs of other 
countries. 

Moreover, it should be noted that all of the violations in question were 
condemned by the world community of states. I also disagree with Professor 
D’Amato, who thinks that condemnation is not enough. He has written that 
the violation of a norm of international law may contain 


the seeds of-a new rule, but the critical question is what the other 
nations will do about it. If they accept the violation, a new customary 
rule is on its way toward being formed. But if they isolate the violation, 
label it a violation, and punish the transgressor, then instead of the seed 
of a new rule taking hold, the seed is trampled upon and the original 
customary rule is reinforced.*® 


Ido not agree that only effective punishment can prevent the formation of a 
zew rule. D’Amato contends, for example, that in the case of the bombard- 
nent of the Iraqi nuclear center by Israel in 1981, “the lack of imposition of 
a sanction, penalty or reprisal of any kind, whether from the United Nations 
=r any individual nation, tends to support a claim that the act complained of 
vas in fact legal.’’*’ He asserts this position to be valid, notwithstanding the 
zact that individual states condemned Israel and the Security Council 
adopted a resolution accusing Israel of violating the UN Charter and inter- 
tational law.** 

It is common knowledge that very often the Security Council is paralyzed 
zecause of the veto or, to be more exact, because of abuse of the veto power 
zy some states. On the other hand, individual forcible countermeasures are 
-Sequently more destructive for the international] system than the violation 
-tself. That is why condemnation by a large number of states, official pro- 
zests by them, or condemnation by international organizations or by world 
aublic opinion is enough to reinforce an existing rule. Michael Akehurst?’ 


55 Reisman, The Emperor Has No Clothes: Article 2(4) and the Use of Force in Contemporary 
sr ternational Law, in UNITED NATIONS FOR A BETTER WORLD 3, 10 (J. N. Saxena Gurdip 
Sngh & A. K. Koul eds. 1986). 

36 A. D'AMATO, INTERNATIONAL LAW: PROSPECT AND PROCESS 97-98 (1987). 

37 Id. at 81 n.13. 38 SC Res. 487 (June 19, 1981). 

39 Akehurst, Custom as a Source of International.Law, 47 BRIT. Y.B. INT'L L. 1, 41 (1974-75). 
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and G. M. Danilenko*’ have emphasized the very dangerous consequences 
to the legal system were D’Amato’s approach adopted. ` 

It should also be recalled that in the case of the principles of the non-use of 
force and noninterference, the system has generated not only customary 
rules but also peremptory norms of international law. Even a treaty freely 
entered into by states but contradicting norms of jus cogens is null and void 
ab initio. State practice in violation of these peremptory norms of interna- 
tional law is usually characterized as an international crime. I agree with the 
following statement by Professor Oscar Schachter: 


In many cases, it would be pertinent to determine whether state 
practice . . . varies so significantly from the norm asserted as to de- 
prive it of validity as custom or agreed interpretation. This determina- 
tion—namely, whether inconsistent practice should vitiate an asserted 
principle—may involve drawing distinctions among norms based on - 
value judgments of their significance. For example, a norm considered 
essential to peace (such as the principle of non-intervention) or one that 
expresses a basic universally-held moral principle (such as that against 
torture) would retain its validity despite inconsistent practice.* 


In one of his recent articles, Schachter is quite right in stating that “[w]hen a 
principle is repeatedly and unanimously declared to be a basic legal rule 
from which no derogation is allowed, even numerous violations do not 
become state practice constitutive of a new rule.’’*? I completely agree. 

Next, I want to analyze the relationship between treaty and custom. Most 
specialists in international law agree that in the contemporary world treaty 
prevails over custom as a source of international law. This is so, particularly, 
as a result of the codification process. But it would be a mistake to underes- 
timate the role of custom in international law. In some cases, a customary 
rule crystallizes more quickly than a treaty can be brought into force. For 
example, the Convention on the Law of the Sea of 1982 has not yet come 
into force, but many of its provisions have already become custom- 
ary norms. 

Conventional and customary norms often interact and supplement each 
other. I think that nowadays most norms of general international law have a 
mixed (conventional and customary) character. That means that for parties 
to a treaty, they are treaty norms; and for nonparties, customary rules. But it 
is important to stress that even for parties to a multilateral treaty codifying 
customary norms or to a treaty whose norms have later also become norms 
of general customary law, they retain their obligatory force as customary 
rules. A state may denounce a treaty or treaty norms may not be applicable, 


40 G. M. DANILENKO, supra note 14, at 76. 

4 Schachter, The Nature and Process of Legal Development in International Society, in STRUC- 
TURE AND PROCESS, supra note 1, at 745, 792. 

42 Schachter, In Defense of International Rules on the Use of Force, 53 U. Cui. L. REV. 113, 131 
(1986). 
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as was the case in Nicaragua v. United States before the International Court of 
Justice, because of the U.S. reservation on acceptance of the Court’s juris- 
. diction. 

There are few “purely” customary norms, i.e., norms that do not have a 
conventional form. Some such norms exist in space law (for example, the 
norm that establishes the boundary between airspace and outer space). That 
is why Professor D’Amato is right in observing that “if we were to remove 
all the rules of international law that originated as provisions in treaties, we 
would be left with very few rules indeed—the rare rules that were actually 
zhe result of clashing acts and claims and the resolutions of these controver- 
sies.”"49 

But I cannot agree with another assertion made by D’Amato. He has 
written that “generalizable provisions in treaties become part of customary 
aw directly without need for such subsequent ‘practice,’ ’’** and that his 
“own preference would be to acknowledge that generalizable provisions in 
zreaties (especially multilateral treaties) ipso facto generate customary 
cules.’’*° Consequently, D’Amato considers that even provisions of a bilat- 
eral treaty can ipso facto create customary law. It is impossible to agree with 
this position. 

State practice is testimony to the fact that even norms of a multilateral 
creaty, most of whose provisions codify existing customary norms, do not 
become norms of general customary law without corresponding state prac- 
tice. A treaty by itself replaces neither practice nor opinio juris. For example, 
in the North Sea Continental Shelf case, the IC] said that it did not suffice even 
to have a multilateral treaty adhered to by a rather large number of states. 
The formation of a customary rule required the presence of two elements 
~—practice and opinio juris.*° Moreover, who will decide which provisions of 
a treaty are generalizable? 

In concluding my examination of customary international law, I would 
ike to quote Arangio-Ruiz once more: 


I do not see sufficient signs that voluntarism is being superseded in any 
significant measure by majority rule in international law-making: not, 
at least—if one understands law-making in a precise legal sense. I bé- 
lieve, on the contrary, that contemporary States are, if possible, more 
attached to voluntarism than they have ever been in the past.* 


I do not think that states are more attached to voluntarism in interna- 
tional lawmaking now than they were in the past, but on the whole 
Arangio-Ruiz is correct. States do create norms of international law and 
they do so consciously, fully aware of what they are doing. That is why the 
coordination of wills of states and other subjects of international law is the 
sole lawmaking process in the international system. 


43 A, D'AMATO, supra note 36, at 126. ; 

44 Id. at 129. 45 Id. at 145. 

46 North Sea Continental Shelf (FRG/Den.), 1969 ICJ REP. 3, 41-44 (Judgment of Feb. 20). 
a Arangio-Ruiz, Presentation, in Cassese & Weiler, supra note 23, at 102, 102. 
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In making this statement, I do not mean, of course, that there is nothing 
new in the process of international lawmaking. As an example of sucha new 
phenomenon, I would like to focus upon so-called political arrangements or 
legally nonbinding international agreements. 


IV. POLITICAL ARRANGEMENTS (UNDERSTANDINGS) IN THE 
CONTEMPORARY INTERNATIONAL SYSTEM . 


States havé recently begun to conclude with some frequency a different 
kind of international arrangement that is not legally binding. The nature of 
such arrangements has already been examined by some authors; I think 
that the most prominent contribution in this regard has been made by 
Professors Virally, Schachter and Tunkin.*® In the Soviet Union, I. L. 
Lukashuk, G. V. Ignatenko*® and others have also touched upon this ques- 
tion. I shall not suggest many new ideas, but as the subject is important and 
relatively new, I would like to express my understanding of it in a few words. 

The best-known example of a legally nonbinding international instru- 
ment is the Final Act of the 1975 Helsinki Conference.*° Another outstand- 
ing example is the Final Document of the Stockholm Conference on Confi- 
dence- and Security-Building Measures and Disarmament in Europe of 
1986. In this document we find the following formula: measures adopted in 
this document are politically obligatory and will come into force on January 
1, 1987.5? 

It must be stressed that though the provisions of this document are not 
legally binding, they are to be applied by the signatory states no less strictly 
than those of any genuine treaty. Under the provisions of the Stockholm 


_ document, participating states will inform each other about their military 


maneuvers, admit observers from other countries to these maneuvers and 
even inspect each other’s territories within the zone of application for the 
confidence- and security-building measures. 

This type of nonbinding international arrangement gives rise to many 
questions: What is the difference between legally binding treaties and politi- 
cally obligatory documents? How can they be distinguished from each 
other? Why do states sign such documents? Why do they not conclude 
genuine treaties, which are legally, and not only politically, binding? 


48 Virally, La Distinction entre textes internationaux ayant portée juridique dans les relations mu- 
tuelles entre leurs auteurs et textes qui en sont dépourvus: Rapport définitif, 60 INSTITUT DE DROIT 
INTERNATIONAL, ANNUAIRE 328 (1983 I); Schachter, International Law in Theory and Practice, 
178 RECUEIL DES COURS (1982 V); G. I. TUNKIN, supra note 13. 

4 Lukashuk & Dmitrieva, International Law in the International Normative System, 1985 PRO- 
BLEME DES VOLKERRECHTS 159; Lukashuk, International Political Norms Under Conditions of 
Détente, SOVIET STATE AND Law, No. 8, 1976, at 106 (in Russian); Ignatenko, The Helsinki 
Conference (1975) and International Law, JURISPRUDENCE, No. 3, 1976, at 93 (in Russian). 

5° Conference on Security and Co-operation in Europe: Final Act, Aug. 1, 1975, 73 Dep’r 
ST. BULL. 323 (1975), reprinted in 14 ILM 1292 (1975). 

51 Conference on Confidence- and Security-Building Measures and Disarmament in Europe: 
Final Stockholm Document, Sept. 19, 1986, reprinted in 26 ILM 190, 195, para. 101 (1987). 
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In the international system, one can find various rules: legally binding 
norms of international law, recommendatory norms in resolutions of inter- 
national organizations, norms of international comity, moral rules and, of 
course, political obligations. This regulative variety results from the com- 
plex character of the international system. Alexander Yankov has observed 
that “[a] more flexible method of law-making may well serve the require- 
ments of broad international cooperation.”®? 

It is not difficult to establish the difference between, say, legally binding 
norms and recommendatory ones. But it is more complicated to distinguish 
between legally and politically binding rules. What does it mean to say a rule 

‘Is politically, but not legally, binding? I would like to draw attention to the 
fact that a politically binding norm is a binding norm, not a recommenda- 
tory one. 

Virally, Schachter and Tunkin have all noted that 


[p]robably the most important consideration is that the “purely -politi- 
cal”, non-legal-instruments allow for change or abrogation in the event 
- political circumstances change. By making it clear that an agreement or 
commitment is political and not legal, there is an implied understanding 
that it is based on the existing political situation and consequently that 
alterations in that situation would be a sufficient ground to abandon the 
commitment.** - 


Virally has further concluded that, while political obligations “are genu- 
ine obligations” and states “in relation to which such commitments have 
Deen adopted will have every reason to expect that the promised behavior 
will in fact be observed and may therefore demand this,’** 


in practice, political commitments are always taken in the light of the 
political situation existing at the time when they are assumed, and, 
normally, with the reservation of “‘political difficulty,” i.e., difficulties 
pertaining to changes in international circumstances that make the 
application or maintenance of these commitments more difficult (for 
example, disturbances in the international monetary system, or a politi- 
cal or economic crisis), or even difficulties pertaining to changed cir- 
cumstances in the domestic order (economic recession, political trou- 
bles, or even a simple change in the political majority).°° 


Consequently, political norms are more dependent on the political situation 
that exists when they are adopted. The clause rebus sic stantibus is much more 
widely applicable to international political norms than to norms of interna- 
tional law. i l 

States usually conclude political arrangements instead of assuming strictly 
legal obligations when the political climate is not stable or is changing very 
rapidly, or when the parties (or perhaps some of them) do not want to reach ` 
z final settlement of a certain issue. For example, Schachter has correctly 


52 Yankov, in Cassese & Weiler, supra note 23, at 74 (discussion on dex lata and lex ferenda), 
3 Schachter, supra note 48, at 126. 54 Virally, supra note 48, at 336. 
55 Fd. at 338. 
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pointed out that ‘‘[t]he main reason why the Helsinki Final Act was not a 
treaty was that the Western powers did not wish it to be construed as a final 
and definitive territorial settlement of the German frontiers.’””*° 

The second difference between legally binding and nonbinding acts re- 
lates to the way they are implemented, whether sanctions are available for 
their violation and the resolution of disputes arising under them. For exam- 
ple, states, even those which have recognized the jurisdiction of the ICJ, 
cannot refer to political arrangements as the basis for their respective 
claims. Countries that declare international treaties to be the law of the land 
do not thus include “purely political” understandings. National courts do 
not apply them in deciding concrete cases. 

How can one distinguish a legally binding instrument from a nonbinding 
one? First, I would like to stress that even in an international treaty, i.e., an 
undoubtedly legally binding act, one can sometimes find clauses that are 
rather vague, that confine themselves to a simple declaration of intent. I 
agree with Professor Schachter, however, that “‘[e]ven vague language such 
as that requiring co-operation or ‘friendly acts’ can be construed as legal 
obligation, with the important implication that a party is not entirely free to 
interpret the legal instrument for itself.”°” Sometimes such norms are called 
“soft law” (I personally do not care for this term). Nevertheless, these rules 


-are legal rules, though sometimes they are rather difficult to apply without 


the conclusion of more concrete agreements. 

In my view, there should be a presumption that every agreement duly 
signed by states has legally binding character. It is indisputable that the legal 
force of an international instrument does not depend on its name. Even a 
communiqué or a declaration, which normally does not have legally binding 
character, may contain norms of international law. The character of an 
instrument and of the norms it contains is dependent on the intent of the 
parties. As Schachter has stated: 


If the intention is clear that they are only gentlemen’s agreements, that 
intent should be decisive. On the other side, informal texts, communi- 
qués and declarations should also be subject to the test of intent and 
where the evidence indicates they are meant to be legally binding they 
should be so treated.** 


The intent not to conclude a legally binding act is usually manifested in 
several ways. First, states avoid using such names for these acts as treaty, 
agreement, convention or covenant, which testify to the legally binding 
character of an act. Second, states may insert clauses into an instrument 
providing directly that it is politically obligatory (for example, the Final Act 
of the Stockholm Conference of 1986), or they may so indicate in some 
other way. For example, the inclusion in the Helsinki Final Act of the 
provision that the Act would not be registered with the United Nations 
indicates rather clearly that the signatories (or at least some of them) did not 


56 Schachter, supra note 48, at 127. 
57 Id. at 128. 58 Td, 
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want to create a legally binding act. Similar evidence can be found in certain 
declarations by official representatives of Western states. 

I want once more to emphasize that I do not consider as political and not 
legal those norms which are in formal, legally obligatory instruments but 
which do not impose strict and clear obligations on states. Sometimes future 
conduct is referred to in such acts not in the language of obligation (“‘shall’’) 
but in words that indicate that the state parties “intend” or “plan” to take 
some action. These rules, if they are in a legally binding act, are norms of 
international law. In some sense, of course, they are “softer” than other 
norms of international law, but they are not the “purely political” norms I 
have been discussing. 


V. CONCLUSION 


I have not dwelt upon many important questions related to sources of 
international law. For example, I hardly mentioned resolutions of interna- 
tional organizations as sources of international law. Many authors have 
contributed to the elaboration of this problem. Legally obligatory resolu- 
tions of international organizations are very important sources of the law of 
international organizations, which is part of international law. But more and 
more often, international organizations are adopting resolutions that are 
binding not only inside the organization. 

In conclusion, I want to stress the growing importance of nongovern- 
mental organizations in the lawmaking processes of the international arena, 
that is, the role of world public opinion. These organizations often express 
values and interests common to mankind as a whole. Although states remain 
the main lawmaking authorities, they have to take into account the will of 
various democratic, antiwar and antinuclear movements. 

Contemporary international law constitutes a good basis for the creation 
of a peaceful and just world order. Of course, international law requires 
further development. The main tendency in its development is the expan- 
3ion of processes and mechanisms aimed at implementing the principles and 
norms of international law. Through the lawmaking process, it is necessary 
to create adequate procedural mechanisms for the implementation of inter- 
national obligations. 


R. A. MULLERSON* 


* Head, Department of International Law, Institute of State and Law of the Academy of 
Sciences of the USSR. 
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THE PRINCIPLE PACTA SUNT SERVANDA AND THE NATURE OF 
OBLIGATION UNDER INTERNATIONAL LAW 


The principle that treaty obligations must be fulfilled in good faith is one 
aspect of-the fundamental rule that requires all subjects of international law 
to exercise in good faith their rights and duties under that law. 

In the sociopolitical sphere, this fundamental principle may be seen as 
manifesting the need perceived by states for an international legal system 
that can ensure international order and prevent arbitrary behavior and 
chaos. In the legal sphere, the principle is confirmation of the character of 
international law as law. Subjects of international law are legally bound 
under the principle to implement what the law prescribes. l 

Like all other rules of international law, the principle of good faith fulfill- 
ment of obligations derives from, and is kept in force by, the general consent 
of states. The detailed content of the principle can also be seen to be 
developing on a consensual basis. Consent is the only way to establish rules 
that legally bind sovereign states.’ 

The existence and meaning of the principle to fulfill obligations and its 
subsidiary rules are determined by the requirements of the world commu- 
nity. The normal functioning of the system of international relations is 
impossible without legal regulation. To this end, the legal force of rules of 
international law should be recognized. Consequently, the principle of good 
faith fulfillment of assumed obligations is objectively needed. It is the jus 
necessarium. Nevertheless, no matter how great the need for a principle, it 
could be established only by way of the consent of states. 

To be sure, analysis of international behavior reveals, on the whole, a 
fairly high level of compliance with the norms of international law. How- 
ever, a qualitative analysis, rather than a statistical one, demonstrates that 
when safeguarding such paramount values as peace and security, interna- 
tional law has proven to be insufficiently reliable. It is impossible to achieve 
substantial results in this regard by legal means alone. What is needed are 
guarantees—political, economic, humanitarian. The establishment of a 
comprehensive system of international security would be of great signifi- 
cance in consolidating the principle of good faith fulfillment of legal 
obligations. 

The Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in Accordance with the Charter of 
the United Nations? and the Final Act of the Conference on Security and 
Co-operation in Europe’ (1975) contain the following main provisions of the 
principle: 


! See The S.S. “Lotus,” 1927 PCIj (ser. A) No. 10, at 18 (Judgment of Sept. 7); comments by 
the Government of Great Britain on the draft articles on the law of treaties between states and 
international organizations or between international organizations, UN Doc. A/CN.4/339/ 
Add.8, at 4 (1981). 

2 GA Res. 2625 (Oct. 24, 1970). 

3 Aug. 1, 1975, 73 DEP’T ST. BULL. 323 (1975), reprinted in 14 ILM 1292 (1975). 
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(1) Every state is obliged to fulfill in good faith its obligations: 


(a) under the UN Charter; 


(b) under the generally recognized principles and rules of interna- 
tional law; and 


(c) under treaties valid in accordance with the generally recognized 
principles and rules of international law. 


(2) In the event of a conflict between obligations arising under trea- 
ties and the obligations of the members of the United Nations under 
the UN Charter, their obligations under the Charter shall prevail. 


(3) In exercising their sovereign rights, including the right to deter- 
mine their laws and regulations, states have the duty to conform with 
their legal obligations under international law. 


The accepted formulation is “obligations under international law.” In 
jurisprudence the term “obligation” is not equivalent to the term ‘‘duty,” 
since the former includes not only duties, but also relevant rights. Rights, 
too, should be exercised in good faith, i.e., in conformity with the purposes 
and principles of international law and without prejudice to the legitimate 
interests and rights of other subjects of that law. 

The enumerated provisions 1 and 2, above, express the special signifi- 
vance attributed to the fulfillment of obligations under the UN Charter, 
which is the fundamental instrument of international law. These provisions 
reflect the special status of peremptory norms, establishing a hierarchy of 
-nternational legal rules. By giving prominence to the obligations under the 
Charter and to the obligations arising from other generally recognized 
rinciples and rules, these two provisions reaffirm the universal nature of 
-nternational law, in which the generally recognized principles and rules 
aold a central position. 

Provision 3 of the above enumeration concerns the relation between state 
sovereignty and international legal obligations as defined by international 
caw. In exercising their sovereign rights, states must conform to their obli- 
gations under international law. In this connection, special emphasis is 
placed on the sovereign right to adopt laws, in recognition of the fact that 
municipal legal rules are becoming an increasingly important instrument for 
giving effect to international obligations. 

Some lawyers believe that the assumption of obligations means accepting 
limitations on sovereignty. This approach turns sovereignty into a dogma 
that hinders both the protection of states’ interests and the operation of 
international law. In fact, the assumption and exercise of international legal 
obligations constitutes a realization of sovereignty. By undertaking such 
obligations, a state acquires not only duties, but also rights. As a result, its . 
capacity to exercise its sovereignty in international relations is enhanced. 

Both the content of international obligations and the method of estab- 
fishing and exercising them should conform to the generally recognized 
principles and rules of international law. Thus, Article 13 of the Law on the 
Rules of Conclusion, Enforcement and Denunciation of International 
‘Treaties enacted by the USSR in 1978 provides: ““The international treaties 
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entered into by the USSR shall be strictly observed by the Union of Soviet 
Socialist Republics in conformity with the rules of international law.” 

The principle of good faith fulfillment of obligations requires not only 
that states implement what has been provided for by a rule imposing an 
obligation, but also that they refrain from acts that could defeat the object 
and purpose of such a rule. This interpretation was confirmed by the 
Vienna Convention on the Law of Treaties of 1969, which obliges states to 
refrain from acts that would defeat the object and purpose of a treaty prior 
to its entry into force (Article 18). The prescription takes on even greater 
significance with respect to treaties that have already entered into force. It 
cannot but apply also to customary norms having equal status with 
treaty norms. 

Thus, states are under an obligation to refrain both from acts defeating 
the object and purpose of a rule and from any other acts preventing its 
implementation. If this requirement is not met, it is hardly possible to speak 
of good faith fulfillment of obligations. This point has been noted in inter- 
national practice.* 

The evolution of the content of the principle pacta sunt servanda has 
moved toward divesting it of its formal and abstract nature, and transform- 
ing it into a specific set of rules governing the process by which norms of 
international law are to be given effect, including their interaction with 
municipal law. This evolution, however, does not lead to intervention in the 
domestic sphere. In accordance with the principles of sovereign equality and 
noninterference in internal affairs, the principle on obligations leaves the - 
choice of ways to implement international rules in the domestic sphere to 
the discretion of each individual state. At the same time, the evolving rules 
on giving effect to obligations now apply to all types of obligations under 
international law, including those under the UN Charter, those arising from 
the generally recognized principles and rules of international law, and those 
arising out of treaties. At first glance, it may seem that the above list fails to 
mention obligations arising from customary norms. This has been pointed 
out in doctrine.” But it should be taken into account that the formula 
“generally recognized principles and rules of international law” applies first 
of all to customary norms. 

Therefore, with respect to the generally recognized rules, everything is 
clear. It is otherwise with regard to the customary norms that have not been 
generally recognized (such as regional, or even more particular, ones). In- ` 
deed, such norms are not covered by. the literal wording of the present 
concept of good faith fulfillment of obligations. However, this problem can 
be resolved by the use of analogy in interpretation. By analogy, the principle 
applies to regional and bilateral treaties. All customary norms possess the 
same legal status. Therefore, again by analogy, the principle applies to 
obligations arising from nonuniversal customary norms valid in conformity 
with the generally recognized principles and norms of international law. 


4 See Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 
1986 ICJ Rep. 14, 135, para. 270 (Judgment of June 27). 
5 See 1 VOELKERRECHT. LEHRBUCH 129 (1981). 
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The usual list of sources of obligations under international law also fails to 
include decisions (resolutions) adopted by international bodies and organi- 
zations and unilateral instruments issued by a state. This situation, we be- 
jeve, is not accidental. The instruments referred to above in most cases do 
aot produce international legal obligations, nor are they sources of interna- 
zional law. Therefore, they are beyond the scope of the principle of good 
=aith fulfillment of obligations under international law. In the exceptional 
cases in which such instruments do generate legal obligations, the sources 
are not the instruments themselves but those international rules that impart 
legal force to the relevant instruments. On the basis of the UN Charter and 
the Statute of the International Court of Justice, the resolutions adopted by 
the Security Council and the judgments delivered by the Court possess such 
_ obligatory force. When the legal force of decisions of an international body 

or of the unilateral instruments of a state derives from certain specified 
enabling rules of the international system, these cases are covered by the 
general formula “obligations under international law.” In other words, the 
effect of the principle is extended not to the resolutions and unilateral 
instruments themselves, but to the international rules that impart legal force 
to them. ` 

The existing terms of the principle insufficiently reflect the normative 
mature of the “purposes” of international law. At present, these purposes 
are regarded in the practice of states as the highest criterion of lawfulness, 
equal to principles of international law, and not infrequently they are 
ranked first. The formula ‘‘in conformity with the purposes and principles 
of the United Nations Charter” is widespread. Therefore, for instance, 
treaties should conform not only with the principles, but also with the 
generally recognized purposes of international law, as laid down in chapter I 
of the UN Charter. In our view, the wording contained in our outline above 
of the content of the principle, “obligations under the UN Charter” and 
“obligations arising from the generally recognized principles and rules of 
international law,” includes obligations defined by international legal 
purposes. 

The principle pacta sunt servanda applies to the rules in force, i.e., those 
which have entered into, and remain in, force. This provision is confirmed 
by Article 26 of the Vienna Convention on the Law of Treaties.’ At the 
zame time, under Article 18 of the Vienna Convention, the effect of the 
principle extends also, to a limited degree, to treaties that have been signed 
but not yet ratified or approved. The parties are obliged to refrain from acts 
that would defeat the object and purpose of such treaties. The principle 
rovers cases where there is provisional application of treaties pending their 
entry into force (Article 25 of the Vienna Convention). 

If the operation of a rule is suspended, the principle ceases to apply to it, 
but not entirely. The parties in question are obliged to refrain from acts that 
could prevent the resumption of the rule’s operation. One may, of course, 


5 See, e.g., GA Res. 37/119 (Dec. 16, 1982). 
7 Opened for signature May 23, 1969, 1155 UNTS 331. 
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suppose that in the latter cases the question does not concern the principle 
itself but special rules. But even if that is conceded, one must admit that 
these special rules are related to the principle, define its scope and concre- 
tize its content. 

The content of the principle is determined to a considerable extent by its 
interaction with other main principles of international law. The latter de- 
termine the intrinsic features of the process of implementation of interna- 
tional law and regulate it in a peremptory way. Obligations should be ful- 
filled without any threat or use of force when such force is exerted incon- 
sistently with the UN Charter. Disputes that arise are to be settled by 
peaceful means. Intervention in affairs within a state’s domestic competence 
is inadmissible. Rules must be implemented by cooperative means on the 
basis of sovereign equality. ` 

Being a concise expression of the legal nature of international law, the 
principle of good faith fulfillment of obligations is also related to the princi- 
ple of state responsibility. 

In addition, the content of the principle of good faith fulfillment of 
obligations is being made increasingly specific by cross-reference to the 
principle of justice. The realization of norms should pursue just purposes, 
be exercised by just methods and lead to just results. The principle of justice 
is linked to the principle of good faith, which is included in the very concept 
of pacta sunt servanda. 

As an element of the principle pacta sunt servanda, the principle of good 
faith binds subjects of international law to identify in good faith the actual 
circumstances and interests of states within the scope of a rule; to select the 
applicable rule or rules in good faith; to ensure that the application of rules 
is truly compatible with their letter and spirit, as well as with concepts of 
international law and morality and other obligations of the subjects; to 
define in good faith the limits on rules so as not to apply them in such a way _ 
as to cause damage to the rights and legitimate interests of other subjects; 
and to prevent abuse of rights. | 

The principle of good faith fulfillment of obligations prescribes a rule of 
fairness, which governs the ways and means of implementing international 
legal norms. For example, it is inadmissible to use deception. The latter is 
known to be a ground for challenging the validity of treaties, as is fraud. 

Good faith fulfillment is further, based on reciprocity. This underlying 
obligation is stressed in domestic legislation. Article 19 of the USSR Law on 
International Treaties, which deals with this principle, reads: “In accord- 
ance with the principle of good faith observance of international treaties the 
Union of Soviet Socialist Republics strives to ensure that other Parties to 
bilateral and multilateral treaties to which the USSR is a Party should 
strictly comply with their obligations arising from these treaties.” 

One who has violated a rule has no right to demand its fulfillment by 
other parties or subjects and may not claim the benefits arising from the 
violated rule. If a state violates an obligation or rule, the principal approved 
response is to withdraw that state’s reciprocal right to the benefit accorded 
by the norm. Ifa subject considers an act to be consistent with a certain rule, 
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similar behavior by another subject should not be regarded as running 
counter to that rule. 

All international obligations should be fulfilled in good faith. At the same 
time, the requirement of good faith introduces into pacta sunt servanda 
certain elements that are not only legal, but also moral and political. Inter- 
national practice demonstrates that the most important rules, notably those 
applying to the maintenance of peace and security, must be fulfilled in good 
` faith. This dimension of the principle is also determined by its connection 
with the main purposes and principles of international law. 

In recent decades, the content of the requirement that obligations be 
performed in good faith has been infused to some degree with the spirit of 
the purposes and principles of international law. The main trend of this 
development is found in a broadening of the regulations governing the 
process of implementation of rules. It is now possible to propose the follow- 
ing wording-to define the content of the principle: 


The Principle of Good Faith Fulfillment of Obligations 
under International Law 


(1) States and other subjects of international law are obliged to fulfill 
in good faith their obligations under international law; these obliga- 
tions arise both from the generally recognized purposes, principles and 
rules of international law and from treaties and nonuniversal custom 
consistent with international law. 


(2) Obligations contradictory to a peremptory rule of international 
law are not subject to fulfillment. In the event of a conflict between 
obligations arising from treaties and those of the members of the 
United Nations Organization under its Charter, obligations under the 
Charter shall prevail. 


(3) In exercising their sovereign rights, including the right to deter- 
mine their laws and regulations, states should conform with their obli- 
gations under international law. A state may not invoke the provisions 
of its municipal law as justification for failure to fulfill its obligations 
under international law. 


(4) Nonfulfillment or unfair fulfillment of obligations under interna- 
tional law entails international legal responsibility. 


I. I. LukKaSHUK* 


* Professor of International Law, Institute of State and Law of the Academy of Sciences of 
the USSR. . 


EDITORIAL COMMENTS 


THE ARAFAT VISA AFFAIR: EXCEEDING THE BOUNDS 
OF Host STATE DISCRETION 


Pacta sunt servanda 


The U.S. refusal to permit Yasir Arafat, Chairman of the Palestine Liber- 
ation Organization, to attend the 43d annual meeting of the General Assem- 
bly’ in New York was almost universally condemned as a violation of inter- 
national law.? Because Arafat publicly complied, on December 14, 1988, 
with the conditions the United States had long prescribed as prerequisite for 
direct contacts with the PLO,’ many have tended retroactively to validate 
the refusal to grant the visa, as a pragmatic and legitimate technique of 
diplomatic suasion.* Consequently, it is all the more urgent that the record 
of international legal violation be confirmed, lest the refusal be cited, in the 
idiosyncratic fashion of international law, as precedent for future violations. 
Such a development would hasten the deterioration of the regime of re- 
straints on the discretion of host states and reduce the effectiveness of 
resident international organizations. 

Palestine has been a matter of international concern for most of this 
century. From the inception of the United Nations, Palestine has been 
continuously on its agenda." Since 1974, the Palestine Liberation Organiza- 
tion® has been, by virtue of the invitation of the General Assembly, a Perma- 
nent Observer invited to participate in Assembly deliberations of concern to 
it.” It was no secret that Chairman Arafat would address the General Assem- 
bly when the Palestine issue was taken up.” On November 8, 1988, a visa 


l See U.S. Denies Arafat Entry for Speech to Session of U.N., N.Y. Times, Nov. 27, 1988, §1, at 1, 
col. 6; U.S. Gets Deadline from U.N. on Barring Arafat, N.Y. Times, Dec. 1, 1988, at A6, col. 1; 
U.S. Declines to Reverse Decision on Arafat, N.Y. Times, Dec. 2, 1988, at A10, col. 1. 

2 See U.S. Gets Deadline from U.N. on Barring Arafat, supra note 1; U.S. Declines to Reverse 
Decision on Arafat, supra note 1. 

3 See Statement by Arafat on Peace in Mideast, N.Y. Times, Dec. 15, 1988, at A19, col. 5; see also 
U.S. Agrees to Talks with P.L.O., Saying Arafat Accepts Israel and Renounces All Terrorism, id. at Al, 
col. 6. 

* For elaboration of positions endorsing Secretary Shultz’s denial, see U.N. Welcome, NEW 
REPUBLIC, Dec. 19, 1988, at 5-6. 

5 See M. S. McDouGaL & W. M. REISMAN, INTERNATIONAL LAW IN CONTEMPORARY 

- PERSPECTIVE 159 (1981). 

® The Palestine Liberation Organization (PLO) is “an umbrella organization for several 
Arab groups dedicated to the recovery of Palestine from the state of Israel and the return of 
refugees from the area to their homeland through diplomatic, military, and terrorist means.” 
RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1397 (2d ed. 1987). 

7 GA Res. 3237, 29 UN GAOR Supp. (No. 31) at 4, UN Doc. A/9631 (1974). 

8 There are signs that, prior to the application for a visa, the PLO had made inquiries of the 
United States and received some indications that a request would not be rejected. An indica- 
tion otherwise would have permitted the PLO Chairman to refrain from requesting a visa, 
saving face for himself and his organization and minimizing damage to the reputation of the 
United States as the host country. 
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request for Arafat to come to the headquarters district to participate in the 
General Assembly session was presented to the Secretary-General.° On No- 
vember 9, the UN Legal Counsel, according to his own testimony, person- 
ally transmitted the request to Ambassador Okun, the Deputy Permanent 
Representative of the United States Permanent Mission.'® According to his 
account, the Legal Counsel drew the United States official’s attention to the 
fact that the note was drafted in the usual form for PLO visa requests and 
that the purpose of the visit was participation in the annual meeting of the 
Assembly. He also claimed to have noted the sections of the Headquarters 
Agreement"? that provided the regime for such visas.!* 

On November 27, the Department of State issued a statement announc- 
ing its refusal to grant the visa.'* The statement acknowledged the obliga- 
tions the United States had assumed under the Headquarters Agreement. 
Nevertheless, the statement contended: 


The Congress of the United States conditioned the entry of the U.S. 
into the UN headquarters Agreement on the retention by the U.S. 
government of the authority to bar the entry of aliens associated with or 
invited by the United Nations “in order to safeguard its own security.” 


. . . The Headquarters Agreement, contained in Public Law 
80-357, reserves to us the right to bar the entry of those who represent 
a threat to our security." ; 


On November 28, the United States representative to the Committee on 
Relations with the Host Country expanded the U.S. legal position: 


The Palestine Liberation organization (PLO) was invited by the United 
Nations General Assembly in 1974 to participate as an observer at the 
General Assembly. The United States has acknowledged that this 
United Nations invitation, and the Headquarters Agreement, obligate 
the United States to accord PLO observers entry, transit, and resi- 
dence. Accordingly, visa waivers have been issued to PLO members for 
official business at the United Nations as a routine matter, and a PLO 
observer mission has been operating at the United Nations since 1975, 
notwithstanding any policy differences between the United States and 
the PLO. 


° Statement by the Legal Counsel [Carl-August Fleischhauer] concerning the Determination 
by the Secretary of State of the United States on the visa application of Mr. Yasser Arafat (Nov. 
28, 1988), UN Doc. A/C.6/43/7 (1988) [hereinafter Statement by the Legal Counsel]. 

10 Td, at 1-2. 

1! Agreement Regarding the Headquarters of the United Nations, United Nations—United 
States, June 26, 1947, 61 Stat. 758, TIAS No. 1676, 11 UNTS 11, reprinted in 22 U.S.C. §287 
note (1982). ; i 

12 Statement by the Legal Counsel, supra note 9, - 

13 United States Department of State, Statement on the Visa Application of Yassir Arafat, 
reprinted in 83 AJIL 253 (1989). 

14 Td. at 253-54. 

15 Statement by Patricia M. Byrne, United States Representative to the Committee on Rela- 
tions with the Host Country, Nov. 28, 1988, Dep't of State Press Release USUN 154-(88) (Nov. 
28, 1988) [hereinafter Byrne Statement]. 
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As a general principle, the U.S. representative continued, ‘t]he United 
States has not denied and will not deny a visa simply because of policy 
differences with an invitee of the United Nations.’’’® The U.S. representa- 
tive conditioned that principle, however, on two exceptions. The first ex- 
ception was conventional: “specific provisions on the matter which exist and 
on which our acceptance [of the Headquarters Agreement] was condi- 
tioned.” The second exception was customary: “any host country. . . has 
the right to protect its national security.’’!” 

Both of these alleged exceptions raise complex issues of law and fact. The 
first exception is of doubtful legal validity; the second appears to have been 
applied in a dubious fashion. The statement by the Department on No- 
vember 27 alleging a treaty basis to the exclusion,’® which was reaffirmed by 
the U.S. representative on November 28,'° is incorrect in a number of 
respects. Section 11 of the Headquarters Agreement provides: 


The federal, state or local authorities of the United States shall not 
impose any impediments to transit to or from the headquarters district 
of (1) representatives of Members or officials of the United Nations, or 
of specialized agencies as defined in Article 57, paragraph 2, of the 
Charter, or the families of such representatives or officials, (2) experts 
performing missions for the United Nations or for such specialized 
agencies, (3) representatives of the press, or of radio, film or other 
information agencies, who have been accredited H the United Nations 
(or by such a specialized agency) in its discretion after consultation with 
the United States, (4) representatives of nongovernmental organiza- 
tions recognized by the United Nations for the purpose of consultation 
under Article 71 of the Charter, or (5) other persons invited to the 
headquarters district by the United Nations or by such specialized 
agency on official business. The appropriate American authorities shall 
afford any necessary protection to such persons while in transit to or 
from the headquarters district. This section does not apply to general 
interruptions of transportation which are to be dealt with as provided in 
Section 17, and does not impair the effectiveness of generally applicable 
laws and regulations as to the operation of means of transportation.”° 


Section 12 provides: ‘“The provisions of Section 11 shall be applicable irre- 
spective of the relations existing between the Governments of the persons 
referred to in that section and the Government of the United States.’’?! 
Section 13 provides in pertinent part: 


(a) Laws and regulations in force in the United States regarding the 
entry of aliens shall not be applied in such manner as to interfere with 
the privileges referred to in Section 11. When visas are required for 
persons referred to in that Section, they shall be granted without 
charge and as promptly as possible. 


(d) Except as provided above in this section and in the General Con- 
vention, the United States retains full control and authority over the 
entry of persons or property into the territory of the United States and 
the conditions under which persons may remain or reside there. 


16 Id, 7 Td. 
18 See supra note 13.. 19 See supra note 15. 
2 Headquarters Agreement, supra note 11. 7) Id. 
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(e) The Secretary-General shall, at the request of the appropriate 
American authorities, enter ‘into discussions with such authorities, with 
a view to making arrangements for registering the arrival and depar- 
ture of persons who have been granted visas valid only for transit to and 
from the headquarters district and sojourn therein and in its immediate 
vicinity.?” 
Thus, the Headquarters Agreement does not accord unilateral competence 
to the host state to bar the entry of a member of one of the designated 
classes in section 11 on the ground that the invitee poses a threat to national 
security. 

Nor does Public Law No. 80-357,” the instrument incorporating the 
Headquarters Agreement into United States domestic law and directly gov- 
erning the actions of U.S. officials in their dealings with the United Nations, 
contain such a reservation. That law was invoked by the Department of 
State in its statement of November 27. Annex 2, section 6 of Public Law No. 
80-357 states: 


Nothing in the agreement shall be construed as in any way diminishing, 
abridging, or weakening the right of the United States to safeguard its 
own security and completely to control the entrance of aliens into any 
territory of the United States other than the headquarters district and 
its immediate vicinity. . . and such areas as it is reasonably necessary to 
traverse in transit between the same and foreign countries.” 


Public Law No. 80-357 does not authorize the Executive to bar members of 
one of the classes in section 11 of the Headquarters Agreement from entry 
on grounds of national security. The law does no more than to authorize the 
Executive to restrict the movements of those who must be permitted to 
enter but are deemed security threats to “the headquarters district and its 
immediate vicinity.”?° Hence, the law was not dispositive of the Arafat case. 
There appears to be no basis for questioning the conclusion of the Legal ` 
Counsel in this regard. At the meeting of the Host Country Committee 
convened to deal with this problem, the Legal Counsel asserted: 


Mr. Arafat’s visa application is precisely to visit the Headquarters Dis- 
trict and nothing else. The application thus situates itself precisely 
within the scope of Section 11, precisely within the scope of the 
exception provided for in 13(d) of the Headquarters Agreement and 
precisely within the area left open by section 6 of Public Law 80-357. 


Thus, the visa refusal had neither a treaty nor a statutory basis. Neither of 
the relevant instruments allows for the first exception that the United States 
claimed. 


22 Jd. 3 

23 Joint Resolution of Aug. 4, 1947, Pub. L. No. 80-357, 61 Stat. 756 (1947) (22 U.S.C. 
3287 note) (1982). 

%4 Id, at 767. 

25 Because Pub. L. No. 80-357 is not inconsistent with the Headquarters Agreement, the 
question of its international legal force does not arise. 

%8 Statement by the Legal Counsel, supra note 9. 


1989] EDITORIAL COMMENTS 523 


The second exception invoked by the United States as the basis for refus- 
ing to issue the visa was customary: “No government can be expected to 
jeopardize its national security.’’” As the U.S. representative elaborated: 


United Nations practice confirms that the host country is not.ex- 
pected to accept the entry of every individual to the Headquarters 
District, but must retain the right to exclude the entry of individuals in 
certain limited cases. This principle was established as early as 1954, 
when the United States, with United Nations acquiescence, denied a 
visa to Eskandary, who had been convicted of conspiring to kill the 
Shah. We argued that “no one would expect the United States to 
permit such a person to come to the United States, no matter what his 
United Nations business.” ‘This principle has been confirmed in recent 
United Nations practice. In 1981, we informed the United Nations that 
we could not accept the designation as a representative of Iran a deputy 
foreign minister who had been involved in the planning and attack on 
our embassy in Teheran. The United Nations was again informed in 
1982, 1983, 1984, 1985, 1986, and 1988 that we would not accept the 
presence in the United States of individuals with a prominent role in the 
hostage incident and other acts of aggression against United States 
citizens which are a clear viclation of international law. There was no 
objection to this United States position.”® 


The allegation that the United Nations had been acquiescing in the serial 
United States exclusions was promptly challenged. On the same day, the 
UN Legal Counsel stated: 


Mr. Chairman, for the record, I wish to state that the United Nations 
has never acquiesced in such a practice. It is true that on certain occa- 
sions, the United States has declined to issue visas to representatives of 
States or to persons invited to the United Nations, and the UN Secre- 
tariat has not insisted where the requesting State.itself, for reasons of its 
own, did not pursue the matter. The UN legal position regarding the 
obligation of the Host Country to grant visas has at all times been 
perfectly clear to the Host Ccuntry, as was the UN position with respect 
to the so-called security reservation.” 


In fact, the record is more complex, for the history of relations between 

. the United States and the United Nations on this particular issue reveals 
areas of both substantial agreement and disagreement. In March and April, 
1953, two nongovernmental organizations in consultative relationship with 
the Economic and Social Council had designated representatives to attend a 
particular session of the Council.” The United States refused to issue the 


27 Byrne Statement, supra note 15. 

28 Id. 

°° Statement by the Legal Counsel, supra note 9. 

8° The Women’s International Democratic Federation, which had been designated a non- 
governmental organization in a consultative relationship with the Economic and Social Council 
in Category B, by virtue of Resolution 288 (X) of Feb. 27, 1950, designated Margarette Rae 
Lucock as its representative to attend the seventh session of the Commission on the Status of 
Women. The World Federation of Trade Unions, a nongovernmental organization in Cate- 
gory A, had designated Jan Dessau to attend the same meeting. See generally 1953 UN Y.B. 501, 
UN Sales No. 1954.1.15. 
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visas for these representatives on the ground that it was safeguarding its 
security, a privilege reserved under Public Law No. 357-80.3! On the pro- 
posal of Sweden and France, the Council decided to seek an opinion from 
the UN Legal Department. The Legal Department submitted a memoran- 
dum to the Economic and Social Council challenging the allegation by the 
United States that it had made a reservation. The Legal Department also 
observed that section 6 of Public Law No. 357-80 did not involve any 
qualification of access rights under sections 11-13 of the Headquarters 
Agreement.” If the United States persisted in maintaining its position, the 
Legal Department stated, a dispute would exist to which the negotiation and 
arbitration section of the Headquarters Agreement would apply.®® Because 
the U.S. representative announced to the Council that the United States was 
prepared to use the dispute-resolving machinery of section 21 of the Head- 
quarters Agreement,** the Council adjourned its consideration of the 
matter.” 

On July 31, 1953, the Secretary-General reported to the Council on the 
negotiations between the United Nations and the United States.’® Accord- 
ing to the Secretary-General, the United States and the United Nations had 
agreed on the host country’s obligation to allow transit for invitees of the 
Organization: “in those negotiations, the substance of the Agreement had 
deen fully reaffirmed, especially with respect to persons in transit to the 
Headquarters District exclusively on official business of, or before, the 
United Nations.””*” The parties disagreed, however, over U.S. obligations to 
.ssue visas to people assigned to the United Nations—a class of people, one 
might add, that plainly raised issues different from, and probably graver 
zhan, those of more ephemeral visitors. The Secretary-General explained, 
“As regards cases where an assignment to the United Nations, formally 
2ntitling a person to a visa, served to cover another activity in the United 
States considered to be against the security of that country, it might be open 
zo discussion whether they fell under the Agreement or not.”?? The Secre- 
zary-General expressed the view that even these cases fell within the Head- 
quarters Agreement, which, he felt, should be strictly interpreted. As a 
result, he believed that he was not entitled to permit the United States the 
-efusal competence it claimed. __ 

Nevertheless, the Secretary-General expressed a broad principle that 
showed considerable sensitivity to the concerns of a host state: 


31 15 UN ESCOR (679th mtg.) at 37, UN Doc. E/SR.679 (1953). 

32 15 UN ESCOR Annexes (Agenda Item 34) at 2, UN Doc. E/2397 (1953). 

53 Id, at 3. 

3415 UN ESCOR (686th mtg.) at 83, UN Doc. E/SR.686 (1953). 

35 15 UN ESCOR (687th mtg.) at 89, UN Doc. E/SR.687 (1953). 

5°16 UN ESCOR (743d mtg.) at 249-56, UN Doc. E/SR.743 (1953); 16 UN ESCOR 
745th mtg.) at 267-75, UN Doc. E/SR.745 (1953). For the report of the Secretary-General, 
zee 16 UN ESCOR Annexes (Agenda Item 33) at 1, UN Doc. E/2492 (1953); id. at 2, UN Doc. 
3/2501 (1953) (oral statement subsequently distributed as a document). 

37 Annual Report of the Secretary-General on the Work of the Organization, 9 UN GAOR 
Supp. (No. 1) at 101, UN Doc. A/2663 (1954). 

58 Id. 
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[U]se of the rights under the Agreement in such cases [considered by 
the host state to be against its security] would, in fact, represent an 
abuse which would be against the interests of the United Nations and 
would, therefore, in fact be against the spirit of the Headquarters 
Agreement. If and when such a case were to arise it would have to be 
mutually studied on the basis of all the evidence supplied by the United 
States authorities to the Secretary-General, and if agreement were not 
reached, the problem would have to be solved under the Agreement, 
that was to say, by arbitration.*® 


According to the Secretary-General, the United Nations and the United 
States had reached agreement about a procedure to be followed in case of 
disagreement on visas: the United States would take its decision at the 
highest levels; the decision would be taken in due time to allow the United 
Nations to consider the matter while it was still of practical significance; and 
the Secretary-General would be supplied to the greatest extent possible with 
the information on which the United States was basing its decision so as to 
allow an independent check.*° This arrangement was presented by the Sec- 
retary-General as an appropriate compromise: “This procedure . . . of- 
fered a basis on which it would be possible. . . to safeguard the interests of 
the United Nations, while recognizing the legitimate interests of the United 
States, and acting in accordance with the Headquarters Agreement as it 
stood.’’*! The Secretary-General’s report was discussed by the Council and 
adopted.*” ; , . , 

The Secretariat never challenged the competence of the United States to 
restrict the movement of visa holders to the headquarters district and its 
environs but also never acknowledged a unilateral right of the host Govern- 
ment to exclude invitees. Then-Secretary-General Dag Hammarskjöld con- 
ceded that it was arguable that a host state might lawfully refuse to grant a 
visa, the Headquarters Agreement notwithstanding, if there were clear evi- 
dence that the person in question intended to use the trip for activities 
against the host state’s security, on the theory that it would no longer be 
covered by the Agreement. This conditional customary exception, as we 
might call it, is hardly a startling proposition: the inherent right of a host 
state to bar aliens in spite of its international obligations, if those aliens 
posed such a direct threat to the national security that their entry would 
imperil it, is a most modest elaboration of self-defense and self-preservation. 
But this concession was premised on procedural obligations. Difficult ques- 
tions of fact would undoubtedly arise, to which the consultation and third- 
party dispute resolution procedures of the Headquarters Agreement would 
apply. The application and potential of these procedures for restraining 
abuse of the unilateral discretion was plainly fundamental to the under- 
standing of the customary exception.** 


39 Id. 4° Id. 

^ Id. 

#2 ESC Res. 509, 16 UN ESCOR Supp. (No. 1) at 19, UN Doc. E/2508 (1953), reprinted in 
1953 UN Y.B., supra note 30, at 503. 

43 Since the ICJ’s decision on jurisdiction and admissibility in the Nicaragua case, the U.S. 
position appears to have been that such questions are not susceptible to third-party decision, 
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There is no indication that any of the cases cited by the U.S. representa- 
tive would qualify under the customary exception. None of the cases con- 
cerned people assigned to the United Nations. None of the people to whom 
visas were denied, it would appear, planned to exploit their presence in the 
United States to endanger its security. 

In fact, the Arafat visa affair concerns a different issue. The cases cited by 
the U.S. representative and a further statement explaining the reasons for 
the exclusion of Arafat indicate that the United States is seeking to expand 
the customary right of exclusion. Until now, the right of exclusion has been 
limited to people posing a threat to the United States by their presence in 
the headquarters district. Henceforth, if the U.S. claim were to be accepted, 
this right would include (1) “wicked people,” in the view of the United 
States; (2) people who have harmed U.S. interests or citizens in the past; and 
(3) people who, in the view of the United States, have violated international 
law. These grounds are apparently discretionary rather than mandatory and 
serve only US. interests. The grounds are not enforcement of some sort of 
universal jurisdiction. In addition, the United States is rejecting any collabo- 
rative procedural obligation and assuming that it is endowed in this matter 
with entirely unilateral competence. 

Arafat was excluded on the basis of the second and third new exceptions. 
The U.S. representative stated: 

In this case, the United States has convincing evidence that PLO 
elements have engaged in terrorism against Americans and others. This 
evidence includes a series of operations taken by the Force 17 and the 
Hawari organizations since the PLO claimed to foreswear the use of 
terrorism in the Cairo Declaration of November 1985. As Chairman of 
the PLO, Mr. Arafat is responsible for actions of these organizations, 
which are units of Fatah, an element of the PLO of which he also is 
Chairman and which is under his control. Having found that Mr. 
Arafat, as Chairman of the PLO, knows of, condones, and lends sup- 
port to terrorism against Americans, the United States found that Mr. 
Arafat is an accessory to such terrorism and accordingly denied the 
visa.” 

None of these grounds has any basis in the Headquarters Agreement or in 
the customary exception. Moreover, all of them have been applied inconsis- 
tently, depending on the short-term interests of the United States. Many 
people who have been issued visas under sections 9—1 1 of the Headquarters 
Agreement would fall within one or more of the categories recited by the 
U.S. representative. 


raising questions about the continuing effectiveness of the 1954 compromise. See United States: 
Statement on the U.S. Withdrawal from the Proceedings Initiated by Nicaragua in the Interna- 
tional Court of Justice, 24 ILM 246 (1985); Observations on the International Court of 
Justice’s November 26, 1984 Judgment on Jurisdiction and Admissibility in the Case of Nica- 
ragua v. United States of America, id. at 249. Although the reach of the procedural arrange- 
ments may now be in contention, the customary exception itself, the substantive acknowledg- 
ment of the right of the host state to act to protect itself in appropriate fashion, does not appear 
to have been qualified or withdrawn. 
44 See text accompanying note 28 supra. 45 Byrne Statement, supra note 15. 
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However deplorable certain methods adopted by the PLO and/or groups’ 
operating in its name, Chairman Arafat’s presence in the United States per se 
posed no security threat to the host state. Indeed, Secretary of State Shultz, 
in responding to press queries, as much as acknowledged that fact. Arafat 
was barred because of the personal animus of the Secretary, the widespread 
aversion to policies and practices of his organization, the fear that Arafat 
would “exploit” his presence diplomatically (the very raison d’étre of inter- 
national politics in a UN-type forum) and the belief that the exclusion would 
be diplomatically useful to the United States. 

The U.S. action in the Arafat visa affair violated the nation’s conventional 
and customary obligations. Like many international legal violations, the 
action also represents a claim for new law, for in the international system it is 
unfortunately too often the case that ex delicto oritur jus. If the new claim toa 
unilateral right of exclusion is accepted, the host state will henceforth be ina 
position to exploit its status by using and conditioning admission to UN 
headquarters as its own instrument of policy. Were such grounds for refusal 
by host countries to allow a treaty-authorized invitee to enter their territory 
to become lawful, international organizations would find it increasingly 
difficult to operate. Whether it is examined de lege lata or de lege ferenda, this 
treaty violation bodes ill for both the United Nations and the United States, 
a country that ultimately depends, as much as any other, on the integrity of 
the regime of international agreements. 


W. MICHAEL REISMAN 


INTERNATIONAL LAW IN THE PUBLIC FORUM: THE NEW 
YorK TIMES AND THE LIBYAN CHEMICAL WEAPONS PLANT 


Nations typically act first and worry about legalities afterwards. Interna- 
tional lawyers thus find themselves relegated, for the most part, to the 
passive role of sorting out rationalizations of past events.’ Once in a while, 
however, when a democratic government is contemplating an action that is 
legally questionable, international lawyers may have a chance to play a more 
active role. The government at that time might decide to introduce the issue 
of the legality of its contemplated action into the public forum, either in the 
hope that open debate may help pave the way for public acceptance of 
whatever action the government ultimately chooses to take or, more charit- 
ably, in a genuine search for the public will on the matter. The primary 


? In a previous editorial, I discussed some aspects of governmental vs. academic international 
law rationalizations. See D’Amato, Nicaragua and International Law: The “Academic”? and the 
“Real,” 79 AJIL 657 (1985). 
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Torums are the daily media aimed at an informed readership—in the United 
3tates, one thinks of the’ editorial pages of the New York Times and the 
Washington Post. In contrast, a quarterly journal such as the American Journal 
of International Law in nearly all cases is not published on a timely enough 
Dasis to influence specific planned policy initiatives. 

Accordingly, what the Times prints in its editorial pages about interna- 
“ional law can have an enormous and disproportionate significance in shap- 
cng public perceptions about the propriety of possible foreign policy actions. 
An example followed the announcement by the United States Government 
n early 1989 that it was considering a unilateral military strike against a 
Libyan plant suspected of making chemical weapons. The Times’s principal 
effort to present the international legal implications of that contemplated 
mnitiative surfaced in an op-ed piece by Professor Robert Tucker entitled 
“Using Force Against Libya?” in the January 11, 1989 edition.” 

An examination of Professor Tucker’s essay is revealing not only for what 
it tells us about the Times’s ability to choose an exemplary international law 
statement, but also more generally for what it demonstrates about the level 
of international law thinking where it really counts in the public forum. 

Professor Tucker’s main argument is that we should exhaust all diplo- 
matic initiatives before getting to the point of an actual preemptive strike 
against the Libyan plant. Hardly anyone would disagree with this nostrum, | 
ind therefore I will not quote the central portions of his essay that talk about 
x. But on the question of the content of international law, Professor Tucker 
zaid: 


What would justify American military action against the Libyan 
plant? There is no satisfactory answer. Certainly, there is no satisfactory 
answer if justification is sought in contemporary law, and, above all, in 
the United Nations Charter. 


The building of a chemical weapons plant is not forbidden by inter- 
national law and the practice of states. While the use of chemical weap- 
ons is forbidden by the 1925 Geneva Convention,® and, it may be 
contended as well, by customary international law,’ the prohibition 
does not extend either to the possession of chemical weapons or to their 
manufacture. If it did, there would be little need either for the confer- 
ence now under way in Paris or for the treaty being negotiated in 
Geneva that bans ‘‘entirely the possession, production, acquisition, re- 
tention, or transfer of chemical weapons.” 


2 Tucker, Using Force Against Libya?, N.Y. Times, Jan. 11, 1989, at A25, cols. 2-5. 

3 Of course, Professor Tucker knows that it is the Geneva Protocol and not the “Conven- 
zon.” 

4 Back in 1975, Professor Tucker and I exchanged views about the question whether the 
*,.merican use of chemical weapons in the Vietnam War was contrary to customary interna- 
zonal law. See Law AND RESPONSIBILITY IN WARFARE 161-72, 176-82 (Peter D. Trooboff ed. 
975). 
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Apart from the legal question, Professor Tucker considered .whether the 
possession of a chemical weapons plant by Libya could be viewed as a threat 
to other states that would justify their using force in self-defense. Although 
conceding that the United Nations Charter may be interpreted to permit 
anticipatory measures of self-defense, Professor Tucker feared that this case 
would be a further unjustified extension of that concept. It would result in 
justifying virtually any conceivable use of force under the name of anticipa- 
tory self-defense. He continued: 


Besides, to use self-defense as a justification for destroying the Libyan 
plant requires that we wait until injury to our interest is done or at least 
imminently threatened. By then, however, Libya might already possess 
large quantities of chemical weapons and have distributed equally large 
quantities of these weapons to its friends. 


5 

The Libyan case reminds us that force remains an indispensable 
instrument of order and that circumstances may require its unilateral 
employment. Given the characteristics of international society, there is 
always a danger that the principal provider of order may abuse its role. 
It has often done so, just as it has often taken up its task with less than 
clean hands. . 


But this is only to say that the time-honored means of providing order 
in international society is not a very satisfactory one. Nevertheless, it 
remains the only effective means we have. The incoming Bush adminis- 
tration must either get greater cooperation in Paris and elsewhere or it 
will have to act on its own. 


Thus, Professor Tucker apparently fears that, if diplomatic initiatives do 
not work, the United States may have to employ unilateral force in violation 
of international law. How would he regard such a violation of international 
law? One possibility is that he would applaud it—for, if “force remains an 
indispensable instrument of order,” as he puts it, it follows logically that 
force leads to order while law leads to chaos. If international law is so 
misdirected, one should applaud its violation. 

A second possibility is that Professor Tucker would not applaud, but 
rather would condemn, action in violation of international law. Then his last 
words should read “or the United States will have to act on its own even 
though it should refrain from doing so under international law.” Perhaps 
this schizophrenic interpretation is implicit in Professor Tucker’s reasoning. 

A third possibility is that Professor Tucker is only paying lip service to 
international law. By taking up the legal considerations at the outset of his 


5 What is omitted is Professor Tucker’s “diplomacy first” argument and a rather inconse- 
quential argument that action against Libya in particular might be justified because it is an 
outlaw nation. Professor Tucker neatly. observes that “in 1801, President Thomas Jefferson 
directed the commander of a naval squadron to act forcibly against the Pasha of Tripoli. Given 
the present pasha of Tripoli’s persistent pattern of lawless behavior, a similar view might well 
be taken.” 
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article and then dispensing with them once he launches into realpolitik argu- 
ment, he may be conveying to the reader a view that legal considerations are 
a dispensable form of rhetoric. 

In fact, it is difficult to tell whether any or all three of these interpreta- 
tions are what Professor Tucker had in mind. Why, indeed, would he dis- 
cuss international law at all if he (1) intended to show it was unworthy of 
serious consideration; or (2) wanted to accept, while also deploring, its 
violation; or (3) wanted to demonstrate its total irrelevance? 

As for the substance of Professor Tucker’s remarks about international 
law, he states one thing with absolute assurance: ‘“The building of a chemi- 
cal weapons plant is not forbidden by international law and the practice of 
states.” But if for a moment we accept his proposition that the use of chemi- 
cal weapons of warfare is contrary to international law, why is it so clear that 
international law would nevertheless permit the manufacture of such weap- 
ons? Surely, there is a pragmatic connection between making and using a 
prohibited item. Legal systems throughout the world have discovered this 
connection with respect to items as diverse as dynamite, drugs and narcotics, 
handguns, toxic chemicals and biological weapons. If a country were simply 
to ban internally the use of an item without banning or controlling its 
manufacture or possession, we might say that its lawmakers were naive or 
unreasonable. Similarly, a discerning lay reader who may be unfamiliar with 
international law might nevertheless find strange Professor Tucker’s abso- 
lute assurance that building a chemical weapons plant is something entirely 
different under international customary law from using the products of that 
plant for their intended purpose. Tucker’s claim that the former is legal and 
the latter illegal may simply convince the discerning lay reader that interna- 
tional law is an unrealistic, if not irrelevant, plaything for academics.® 

Professor Tucker bolsters his argument that customary international law 
does not currently forbid the manufacture or possession of chemical weap- 
ons by referring to the inclusive treaty being negotiated in Geneva. He says 
that there would be “little need” for such a treaty if international law 
already banned the production or possession of such weapons. Yet a great 
many treaties—my personal impression is, the vast majority of them—are 
concluded not to change the underlying customary law but to clarify it, 
develop it and add treaty sanctions to it. In nearly every case it seems to me 
to be an empirically erroneous argument to contend that just because na- 
tions are in the process of negotiating a prohibitory treaty on a particular 
subject, that subject must not be prohibited under present customary inter- 
national law. Yet this is just the argument Professor Tucker offers as the sole 
support for drawing a line between the legality of manufacture and the 
illegality of use. 


€ The reader is less likely to question the accuracy of Professor Tucker's statement that it is 
legal to manufacture chemical weapons plants, because that statement appears in an unquali- 
fied form in the New York Times and the many letters and op-ed pieces that might have 
questioned Professor Tucker’s conclusions were not published. 
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Professor Tucker’s unwillingness to question whether the customary law 
prohibition of the use of chemical weapons might not carry over in some, 
degree to a prohibition of their manufacture or stockpiling leads him to a 
strange discussion of the law of self-defense. He says that “to use self-de- 
fense as a justification for destroying the Libyan plant requires that we wait 
until injury to our interest is done or at least imminently threatened.” 
Under this view, the United States is disabled from acting in self-defense at 
present, but another nation that is more vulnerable and closer to Libya, such 
as Israel, presumably would not be similarly disabled. If Israel but not other 
states can currently act in anticipatory self-defense against the Libyan plant, 
the fact that it is a plant that manufactures chemical weapons becomes irrele- 
vant.’ The self-defense rationale would permit Israel (but not the United 
States) to bomb any military or potentially military installation in Libya, 
whether chemical or not. Professor Tucker’s argument has the twin faults of 
being overinclusive and not pertinent to the topic of chemical weaponry. 

Of course, Professor Tucker’s essay was severely limited in terms of 
length and was intended for mass consumption; hence, perhaps one should 
not be overly critical of it. Certainly, one cannot hope for citations of 
authorities in such an essay. Nevertheless, I think that what Professor 
Tucker did choose to say within the confines of the space given to him leaves | 
the reader wondering whether anything of value was said at all. 

To be sure, the Times could defend the piece, if it felt any need to do so, 
on the ground that it is a “balanced” presentation that gives competing 
considerations and leaves it up to the reader to draw conclusions. Superfi- 
cially, this seems attractive. But in fact there are flat-out unbalanced state- 
ments, such as the assertion that it is legal to manufacture chemical plants 
and the claim that a use of unilateral force can be an “indispensable instru- 
ment of order.” As for “balance,” Professor Tucker pits both of these 
assertions against each other without resolving the contradiction—a lawless 
sort of balance leaving the United States Government free to go either way. 


ANTHONY D’AMATO 


SOVIET INITIATIVES: U.S. RESPONSES— 
NEW OPPORTUNITIES FOR REVIVING 
THE UNITED NATIONS SYSTEM 


This issue of our Journal highlights “new thinking” by two leading Soviet 
legal scholars. That, however, is only part of a larger transformation of the 
climate in which international law and institutions operate. Nowhere has 
this transformation been more remarkable than at the United Nations. 


7 For similar reasons, in an earlier editorial, I defended Israel's air strike on the Iraqi nuclear 
reactor as justified by the norm against nuclear proliferation and not by any notion of self-de- 
fense. See D'Amato, Israel’s Air Strike upon the Iraqi Nuclear Reactor, 77 AJIL 584 (1983). 
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The history of the United Nations has been one of cognitive dissonance: 
of false expectations leading to disenchantment and cynicism. The United 
States, the Soviet Union and the nonaligned movement have all contributed 
their own set of illusions to this general aura of disenchantment. 

The United States Government began in 1944-1945 by vastly overselling 
the United Nations—primarily to our own Congress—in an effort to avoid 
the fate of the League of Nations Covenant. Officials wildly exaggerated the 
Organization’s short-term prospects. The Charter was touted by the 
Truman administration as the new global Magna Carta, which would estab- 
lish a world order modeled on the federal structure of the United States and 
thus ensure collective security and the rule of law for all mankind.! 

When that soon proved to be an illusion, in the midst of the Cold War, 
Washington tried to salvage the dream by various devices meant to 
_ “strengthen” the authority of the UN system. At that time, the system was 
still largely controlled by a pro-Western alliance. Hence, efforts to shore up 
the system, not coincidentally, were efforts to enforce Western hegemony. 
The effort to create a collective security paradigm in the Korean War, using 
chapter VII of the UN Charter, marked the high point of that hegemony.” 
Thereafter, very quickly, the birth and admission to the United Nations of a 
hundred new nations between 1947 and 1972 transformed the system into 
one that was no longer within Western control. Soon the very instrument we 
aad tried to empower through such devices as the “Uniting for Peace” 
Resolution was being perceived by then Ambassador Daniel Patrick 
Moynihan as “a dangerous place.” 

By 1980, American disillusion and cynicism was being voiced by the 
2xecutive branch, especially by Ambassador Jeane Kirkpatrick and her staff. 
This, in consequence, induced the U.S. Congress to reduce or cut off U.S. 
zontributions to the system, urge reductions in, and restrictions on, the 
Soviet Union’s three delegations and press for the closing of the PLO 
Dbserver Mission. Generally, Congress tried to make continued U.S. partic- 
pation depend on compliance with a series of “reforms” in the way the UN 
3ecretariat is recruited and paid, the agenda of activities in which the Or- 
zanization engages and the way it assesses costs. 

To almost everyone’s surprise, these shock tactics, many of them clearly 
violations of treaty obligations, by and large worked. The United States 
discovered, between 1980 and 1988, that while it no longer had the power 
zo compel, it still had ample power to block. Like the Soviet Union, it 
resorted to liberal use of its veto in the Security Council and set about 
starving the institution’s budget either to force compromise or to impose 
stasis. The success of the shock tactics, perversely, ensured that the mood of 
antagonism to the United Nations in government and among the public 
would linger. In the space of 40 years, the United States had gone from 


1 T. FRANCK, NATION AGAINST NATION 15 (1985). 
2 See SC Res. 83 (June 27, 1950); SC Res. 84 (July 7, 1950). 
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believing that the United Nations should and could do anything, to believ- 
ing that it should and could do nothing. 

This transformation was most dramatically demonstrated by the U.S. 
drift into a Western quadripartite, rather than a UN, presence in Beirut, a 
very costly error of judgment as it turned out. Today, the American public 
and its most representative branch, the Congress, are still in this negative 
mood, even though both President Reagan and, now, President Bush have 
signaled that the times warrant a less negative attitude. Indeed, President 
Bush tried to strengthen this signal by inviting Secretary-General Pérez de 
Cuéllar to be his first formal foreign guest at the White House. He also 
appointed as ambassador not a political cohort, but one of the brightest stars 
of the Foreign Service establishment, Ambassador Thomas Pickering. 

These swings and roundabouts of public attitudes toward the United 
Nations were not confined to the United States. In even shorter time, the 
nonaligned countries have gone through a similar pendulum swing from 
euphoria to embitterment. In the mid-1970s, at the height of their parlia- 
mentary campaign for the “New International Economic Order,” and 
buoyed by spiraling prices for oil and other primary commodities, these 
states shared a widespread belief that they could use their new voting major- 
ity in the General Assembly and elsewhere to legislate themselves into eco- 
nomic parity with the West. This euphoria did not survive for long. By 
1987, U.S.-blocking tactics, aided by Britain and others, had demonstrated 
the emptiness of paper resolutions. The group of informal negotiators 
chaired by Ambassador Tom Vraalsen of Norway submitted their report 
recommending changes in the system that largely reflected U.S. demands.” 
It became apparent that none of the principal contributors to the United 
Nations—the United States, the USSR, Japan, the Federal Republic of 
Germany, Britain and France—were willing to underwrite the costs of a 
system that would be used to bring about the socioeconomic transformation 
desired by the nonaligned movement. With only a symbolic show of opposi- 
tion, the voting majority, in effect, has accepted the limits on its power over 
the purse and accepted what amounts to a large-contributors’ veto over the - 
size of the UN budget and enhanced influence both over the scale of assess- 
ments, and, to some extent, over program and line items. 

Significantly, however, as the United States and the nonaligned nations, 
at a different pace and for different reasons, lowered their sights and vir- 
tually reversed their perception of the UN system, something quite differ- 
ent was happening to Soviet attitudes. The Soviets were traveling the same 
road in precisely the opposite direction. To understand the importance of 
this change, one needs to give it some historical context. Only then will it 
become apparent that the current, unprecedentedly realistic Soviet attitude 
has created an exceptional opportunity that could give the United Nations a 
new lease on life, but only if those disenchanted Western and Third World 


3 Review of the Efficiency of the Administrative and Financial Functioning of the United 
Nations, UN Doc. A/43/286 (1988). 
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nations will now also try to find a middle ground between extreme swings in 
attitude toward the Organization. 

Long before Ambassador Moynihan, Joseph Stalin had recognized the 
United Nations as “a dangerous place.’”* The Soviets agreed to join the 
Organization only on conditions that were intended to assuage their para- 
noid fears of encirclement. At first, Moscow asked for 16 UN memberships 
for its constituent republics but eventually settled for three, to offset the 
then evident Western majority. Stalin also insisted on a broad power of veto 
over matters of substance. Without these concessions, the Soviet Union was 
perfectly ready to abandon the Dumbarton Oaks venture. Moreover, from 
the very first postwar international confrontation—the Azerbaijan crisis— 
the Soviets used their veto to whatever extent necessary to block the West- 
ern majority from employing the system in ways inconsistent with Soviet 
goals. They also refused to subject themselves to an empowered interna- 
tional bureaucracy, undermining the Secretary-General with the threat of 
an imposed troika and burdening his Secretariat with government-selected 
Soviet citizens on short-term contract and an even shorter political leash. 
Moscow similarly refused to accept the compulsory jurisdiction of the Inter- 
national Court of Justice. 

From the first peacekeeping operations in the Sinai, through the ONUC 
expedition in the then Congo, to the creation of forces in the Golan, Cyprus 
and Lebanon, the Soviets would not contribute to the costs of these under- 
takings. Similarly, Moscow characterized global underdevelopment as a 
problem resulting from Western colonialism, and refused to support the 
voluntary agencies like the UN Development Programme that were created 
to address questions of poverty, disease and overpopulation. 

If the Soviet Union had a favorite part of the UN Charter, it was Article 
2(7), which guarantees the right of nonintervention. UN human rights 
initiatives, for example, were decried as gratuitous interventions in the 
domestic affairs of members. 

These attitudes, in part, originated in the Soviets’ siege mentality, the 
natural response of a group that sees itself as an embattled minority in an 
organization of states regarded as fundamentally hostile to its interests and 
whose dynamic revolutionary zeal was often in conflict with the provisions 
of the UN Charter. However, part of the Soviet pessimism and low expec- 
zations can be traced to Marxist-Leninist ideology. In that ideology there is 

ittle room for instruments of power that are “neutral” in the global class 
struggle believed to lie at the heart of sociopolitical history. Soviet jurispru- 
dence, for example, as developed by the philosopher Pashukanis, perceived 
all institutions of government as instruments of class dominance; instru- 
ments, incidentally, that would disappear as redundant after the final vic- 
tory of the working class and the elimination of all others. Until that time, 
however, the transformation of society was the principal business of histori- 


* See generally D. P. MOYNIHAN, A DANGEROUS PLACE (1978). 
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cal evolution, to be achieved by international class struggle leading to an 
inevitable and final synthesis in the triumph of those forces of progress 
which had been gathering since the end of World War I. 

Such historico-ideological determinism does not accommodate a system 
such as that created at San Francisco. The United Nations always seemed to 
be getting in the way. In the Leninist view, the Organization was a mere 
palliative and sometimes a dangerous one, tending to obfuscate the linear 
direction of the historical dialectic and delaying the achievement of the 
inevitable. It was therefore natural that Khrushchev should directly con- 
front the Secretary-General who had proclaimed a philosophy of global 
impartiality and claimed to be anointed by it. As Dag Hammarskjöld set 
himself and his Secretariat the task of moderating conflict between diverse 
tendencies, Khrushchev could not but analyze this course as entirely incom- 
patible with the Marxist historical dialectic. He proclaimed, instead, the 
inability of persons to be neutral between those on the right and on the 
wrong side of the historical momentum. 

This familiar recital points up the extraordinary character of the changes 
in Soviet attitudes brought about by Mikhail Gorbachev with his ideas of 
glasnost and perestroika. These changes have their resonance in the halls 
and chambers of the UN system, even if that is only a small echo of the much 
larger transformation being wrought in the Kremlin, the Supreme Soviet 
and the Ministry of Agriculture. The impact of these changes is also seen in 
the establishment of an as yet small, but growing, private competitive (‘‘co- 
operative’’) sector in the Soviet Union (which has created some seventy 
thousand nongovernmental enterprises in the larger cities), the contested 
elections to the Congress of Peoples’ Deputies, the doubling of the tenure of 
Soviet judges from 5 to 10 years, the release of prisoners convicted of 
political offenses, the revamping of the criminal code and the code of crimi- 
nal procedure, and the proposed privatization ‘of agriculture. 

New Soviet thinking about the UN system began in September 1987, with 
an extraordinary article by Gorbachev carried by TASS and published in 
Pravda on September 17. It is said to have been drafted by Deputy Foreign 
Minister V. F. Petrovsky, who had been a senior Soviet member of the UN 
Secretariat in the early 1960s. In it, Gorbachev astonishingly embraced Dag 
Hammarskj6ld’s vision of the United Nations as “a place for the mutual 
search for a balance of differing, contradictory, yet real, interests of the 
contemporary community of states and nations.” He called for ‘“‘drastic 
intensification and expansion of the cooperation of states in uprooting inter- 
national terrorism” and proposed the creation “under [the UN] aegis” of “a 
tribunal to investigate acts of international terrorism.” He indicated agree- 
ment with the proposition that “the world cannot be considered secure if 
human rights are violated in it” and held it “necessary that national legisla- 
tion and administrative rules in the humanitarian sphere everywhere be 
brought in accordance with international obligations and standards.” He 
observed that one “should not forget the capacities of the International 
Court either” and proposed that the “General Assembly and the Security 
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Council. . . approach it more often” for consultative opinions on interna- 
tional disputes. “Its mandatory jurisdiction,” he added, “should be recog- 
nized by all on mutually agreed upon conditions. The permanent members 
of the Security Council, taking into account special responsibility, are to 
make the first step in that direction.” 

In a radical summary of the new position, Gorbachev said that he was 
“convinced that a comprehensive system of security is at the same time a 
system of universal law and order ensuring the primacy of international law 
in politics.” 

As for the Secretary-General, Gorbachev said: 


The international community elects an authoritative figure enjoying 
everybody’s trust to that high post. Since the Secretary-General 1s 
functioning as a representative of every member-country of the Or- 
ganization all states should give him the maximum of support and help 
him in fulfilling his responsible mission. The international community 
should encourage the United Nations Secretary-General in his missions 
of good offices, mediation and reconciliation. 


Up to this time, Secretaries-General who embarked on such missions had 
usually been scorned or reviled by Moscow for their pretensions. 
At the United Nations one year later, on September 22, 1988, the Soviet 
‘Union circulated a thunderbolt of an aide-mémoire entitled “Towards 
comprehensive security through the enhancement of the role of the United 
Nations.”® The author of this document was Deputy Foreign Minister 
Petrovsky. Using the Gorbachev article as an outline, the aide-mémoire 
provided a much more specific range of options for UN restructuring and 
revival. Whereas the Soviets had previously distanced themselves from such 
efforts, they now advocated the “extensive use of United Nations peace- 
keeping operations” and the “affirmation of the primacy of international 
law in inter-State relations.” They called for the holding by the Security 
Council of periodic meetings at the foreign ministers’ level, the functioning 
of the General Assembly primarily “on the basis of consensus reflecting the 
balance of interests of States” and, in a veiled criticism of the Third World’s 
pne-sided political majoritarianism, ‘‘the prevention of political devaluation 
pf General Assembly recommendations adopted by voting.” The memo also 
called for reform of the Economic and Social Council and the elimination of 
some of its subsidiary bodies. Recognizing the need for “ʻa greater role of 
the Secretary-General,”’ the aide-mémoire affirmed that ‘the is within his 
rights to take initiative[s] in promoting the solution of questions of ensuring 
international peace and security”; for example, the Secretary-General could 
. more often “propose to the Security Council various measures for the pre- 
vention and peaceful settlement of conflicts.” In addition, the general de- 
zate of the General Assembly could be held on the text of the Secretary- 
Seneral’s annual report to the Organization. 


5 UN Doc. A/43/629, Annex (1988). 
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In one of the most radical departures from past Soviet practice, the mem- 
orandum suggested that UN observers could be stationed along “frontiers 
within the territory of a country that seeks to protect itself from outside 
interference at the request of thai country alone” (italics added). Indeed, the 
memorandum proposed granting the Secretary-General the right, without 
further authorization, to dispatch military observer missions and fact-find- ` 
ing missions to a state or states where a conflict, or outside interference, 
threatens the peace. It also envisaged fact-finding and truce observation on 
the authority of the General Assembly with the consent of the state or states 
on whose territory these activities are to be carried out. 

To provide the Organization with a “reserve of military observers and 
armed forces,” the memo indicated that the USSR was prepared to partici- 
pate in the formation on a mutual basis with other countries “of a system of 
personnel training for service in the United Nations troops” and, even more 
remarkably, that the USSR would be willing to see peacekeeping expenses 
funded “fully or partially from the United Nations budget.” 

In conclusion, the memorandum stated that the Soviet Union “‘stands for 
more extensive use of the potential of the International Court of Justice in 
solving outstanding international legal disputes.” In its opinion, the interna- 
tional agreements to be developed under the auspices of the United Nations 
could include provision for compulsory ICJ adjudication of disputes arising 

. out of their interpretation. Moreover, the General Assembly and the Secu- 
rity Council ought to ask the Court more frequently for advisory opinions 
on legal matters. ‘“The mandatory jurisdiction of the International Court of 
Justice must be recognized by everybody on mutually agreed terms,” the 
Soviet aide-mémoire concluded. 

Addressing a UN-sponsored conference in Moscow in September 1988, 
Georgi Arbatov, director of the U.S.-Canada Institute of the Academy of 
Sciences, further indicated that the Soviet Union wished, as soon as practica- 
ble, to join the World Bank, the International Monetary Fund and the 
General Agreement on Tariffs and Trade. Acknowledging that the Soviet 
Union had been wrong to classify problems of global development as solely 
the work, and the responsibility, of the colonial powers, he accepted Soviet 
responsibility for contributing to the voluntary agencies dealing with eco- 
nomic and social aspects of underdevelopment. 

In meetings with American scholars, Deputy Foreign Minister Petrovsky 
displayed even more sweeping ideological rethinking. He reported that the 
Soviet Union now completely rejects the traditional notion of class struggle 
as the mode of analysis of international relations. From.this it followed, he 
said, that the Soviets no longer regard as enemies such traditional demons as 
the United States and NATO. Instead, the real enemies are economic stag- 
nation, health crises (AIDS, etc.), and threats to the environment posed by 
climatic change, desertification and the erosion of the ozone layer. 
Petrovsky emphasized the necessity of tackling these “real enemies” on a 
global, cooperative basis, utilizing, wherever possible, the existing machin- 
ery of the UN system. 
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These declarations of Soviet “new thinking” are indicative of a leadership 
that has vaulted out of its traditional siege mentality and substituted a new 
realism about Soviet interests. It also indicates a jettisoning of traditional 
Marxist-Leninist ideology in favor of pragmatic national self-interest. Genu- 
ine national self-interest has dictated the move away from ideology toward a 
search for pragmatic solutions to global problems by means of cooperative 
participation in multilateral forums. What one discerns, in the text of Soviet 
pronouncements during the past 24 months, is a “willingness to deal,” and 
to do so on the basis of a national perception of the overlapping self-interest 
of states. 

These verbal assurances of a willingness to deal have been supplemented 
by significant actions. In a relatively short time, the Soviet leadership has 
given ample demonstrations of its willingness, and, more important, its 
political ability, to give effect to the Kremlin’s new world vision. The Soviet 
Union has agreed, not only in principle but also in practice, to on-site 
international inspection in implementing the INF Treaty, something pre- 
viously scorned as violating Soviet sovereignty. At the 1988 session of the 
General Assembly, Gorbachev announced unilateral cuts in Soviet forces 
amounting to five hundred thousand troops and ten thousand tanks. The 
Soviet Union has begun to pay (in hard currency) its UN budget arrears and 
even to pay for UN peacekeeping operations, for which it still owes approxi- 
mately $200 million. In addition, owing in part to Soviet efforts, the 43d 
General Assembly was remarkably nonconfrontational, with many resolu- 
tions passed by consensus. When voting did occur, the traditional unanimity 
of the Soviet bloc was relaxed in several instances. The Israeli credentials 
issue has generated almost as much difference of opinion within the Eastern 
bloc as outside it. Moscow also has initiated (and the West agreed to) the 
holding of urgent UN conferences on the environment and human rights, 
the latter to be held in Moscow in 1991. 

The USSR has joined the United States in brokering the end to the 
Iran-Iraq War® and the South African occupation of Namibia.’ In both 
places, the United Nations has been assigned a pivotal role. At the urging of 
Moscow, UN observers were also authorized to monitor the implementation 
of the U.S.-USSR agreement ending the Soviet military presence in Af- 
zhanistan. Currently, a similar UN role is being mooted to end regional 
disputes in the Western Sahara and in Kampuchea. A Moscow-Jerusalem 
dialogue has been opened. 

The rapid termination of regional crises has caused a concomitant growth 
in the Organization’s own fiscal problems. The cost of annual peacekeeping 
>perations is thought likely to rise from $300 million to $2 billion per 
annum over the next 2 years. Even here, however, the Soviets have dis- 
played a mood of nonconfrontational cooperation with the UN system. 
With Soviet support, more rigorous budgetary procedures are in place, 


€ See SC Res. 598 (July 20, 1987), reprinted in 26 ILM 1479 (1987). 

7 See N.Y. Times, Dec. 14, 1988, at A14, col. 4 (chronology of political history of Angola and 
South West Africa); id., Nov. 11, 1988, at A11, col. 6 (Soviet Union offers to be directly 
nvolved in negotiations). See also SC Res. 629 (Jan. 16, 1989); SC Res, 431 (July 27, 1978). 
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leading President Bush to ask Congress for full payment of the U.S. annual 
assessment (both regular and peacekeeping) and for funds to repay U.S. 
arrearages (currently approximately $550 million) over a 5-year period. 

Perhaps most surprising, at least to international lawyers, is Moscow’s 
willingness to submit to the International Court of Justice. For.the past 6 
months, Moscow and Washington have engaged in friendly negotiations 
that may yield agreement on a bilateral treaty accepting the jurisdiction of 
the Court over bilateral disputes arising out of certain multilateral treaties. 
In addition, both Governments have indicated willingness in principle to try 
to fnd a “demonstration” case to take to the Court. The Soviets have 
appeared mildly receptive to the American idea that, for purposes of bilat- 
eral disputes, the two states should agree to use Chambers rather than the 
full Court. l 

On February 28, 1989, in a letter to the Secretary-General, the Foreign 
Minister of the Soviet Union announced his country’s acceptance of the 
compulsory jurisdiction of the International Court in respect of six interna- 
tional human rights conventions, without reservation.® Thus, for the first 
time, it is conceivable that the Soviet Union might be the defendant in an 
action before the World Court. Moscow stated explicitly that its acceptance 
was “‘guided by the interests of strengthening the international legal order 
ensuring the primacy of law in politics.” 

‘To understand how remarkable this move really is, one should compare it 
not only to past Soviet performance and attitudes, but also to current Amer- 
ican practice. The United States, in its recent acceptance of the Genocide 
Convention, specifically refused to accept the treaty provision that gives 
the ICJ jurisdiction in disputes arising out of the interpretation of the Con- 
vention. This is one of the provisions covered. bythe new Soviet acceptance. 
Obviously, the Soviet action puts the onus on the United States to rethink its 
own policy toward the Court, which, in recent years, has been notably 
negative. This negative U.S. attitude has been justified both by reference to 
the Court’s alleged anti-US. bias and by the persistent refusal of the Soviets 
to submit. Both excuses are no longer valid: the Chambers procedure, and 
the new Soviet attitude, make them obsolete. 

Almost every week, new proposals appear to be emanating from the 
Soviet Union for strengthening the UN system. Moreover, whereas initially 
Moscow preferred a cumbersome “comprehensive system of international 
peace and security” reminiscent of such earlier U.S. comprehensive plans 
for reform as the Uniting for Peace Resolution, more recent signals have 
suggested a possible willingness to negotiate on an item-by-item basis. Some 


8 The 1948 Convention on the Prevention and Punishment of the Crime of Genocide; the 
1949 Convention on the Suppression of the Traffic in Persons and of the Exploitation of the 
Prostitution of Others; the 1952 Convention on the Political Rights of Women; the 1965 
International Convention on the Elimination of All Forms of Racial Discrimination; the 1979 
Convention on the Elimination of All Forms of Discrimination Against Women; and the 1984 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish- 
ment. The acceptance applies prospectively to “cases which may arise after the date” of 
acceptance. 
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of these proposals are eminently reasonable; several are recycled versions of 
earlier American suggestions. For example, it has been proposed that all 
peacekeeping activities, up to a fixed personnel ceiling, could be ‘‘pre- 
authorized” by the Security Council, which would permit the Secretary- 
‘General to deploy standby forces speedily whenever victims of attack, or 
parties to a dispute likely to lead to a use of force, invite the stationing of 
such peacekeepers on their territory. The same could be done with regard 
to fact-finders, where there are credible allegations of the use of chemical or 
biological weapons. Indeed, the General Assembly already has passed such a 
preauthorizing resolution, and the Soviets appear now to have lifted their 
previous opposition to it. 

More initiatives from Moscow. Its representatives have proposed trans- 
forming the Trusteeship Council, which has effectively completed its desig- 
nated task, into a council administering a “biosphere trust.” Minister 
Petrovsky has even suggested the creation of a United Nations navy to 
Datrol against terrorism at sea and protect freedom of navigation through 
ternational straits. The Kremlin has indicated support for the establish- 
nent of an early-warning system, with regional UN listening posts‘adminis- 
zered by the Secretary-General, to monitor local conflicts and alert the 
system to the need for early crisis intervention and management. 

President Bush has accepted the need to rise to the challenge presented by 
hese Soviet initiatives. Himself a former U.S. chief representative to the 
` United Nations, the President takes this opportunity seriously, as his early 
“nvitation to Secretary-General Pérez de Cuéllar sought to demonstrate. 
The State Department is authorized to prepare counterproposals responsive 
zo the Gorbachev gambit. 

Third World governments are realizing that the new mood in the Krem- 
in and in the White House, while not necessarily free of hegemonist ten- 
dencies, is of benefit primarily to the regions of the Third World. It has 
enabled peaceful agreements on southern Africa and the Persian Gulf. In 
the long run, the new atmosphere holds promise of reductions in arms 
spending that might translate into debt reduction and development assist- 
ance for Third World states. 

There thus exists at this moment a unique opportunity, a rare conjunction 
of the principal tendencies in the international system. For the first time 
since the creation of the United Nations, the United States, the Soviets and 
the nonaligned movement appear able to form a common view of the Or- 
ganization’s systemic capabilities: a view neither excessively optimistic nor 
mired in cynical pessimism. Moreover, all three groupings are moving away 
from fear-based, or ideology-driven, policies toward pragmatic politics of 
everlapping national self-interest. Above all, the three principal tendencies 
=ppear to understand that the system offers sound machinery—certainly 
zmenable to improvement, but surprisingly effective when the political cir- 
cumstances are auspicious—for negotiating and administering agreed re- 
sponses to humanity’s recognized common enemies of poverty, illness and 
environmental degradation. ; 

In this auspicious mood of cautious, cooperative realism, what new steps 
might be envisaged to strengthen the UN system and to begin to ameliorate 
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what are commonly perceived as the “big problems”? Here are a number of 
concrete proposals building primarily on ideas advanced by the Soviet lead- 
ership, many of which, in earlier incarnations, have also been put forward in 
the West. 


1. The Environment 


Utilize the existing machinery of the Trusteeship Council to supervise the 
administration of certain global resources (e.g., Brazil’s tropical rain for- 
ests), which would be held in trust by the administering power (Brazil, in the 
case of the forests). In return for meeting the standards established by the 
Council, Brazil would receive debt relief through the UN system, possibly 
from a mandatory general prorated assessment on all members. This pay- 
ment would not be ‘‘debt forgiveness” but compensation for the opportu- 
nity costs to Brazil of maintaining, rather than harvesting, its forest reserves 
for the common good of humanity. 


2. The Costs of Peacekeeping 


Peacekeeping is a useful, and rapidly growing, UN activity. However, the 
costs are becoming burdensome and the operations’ very success pulls to- 
ward stasis as the disputants, safely separated behind UN lines, refuse to 
compromise. It may be useful both fiscally and politically to limit full UN . 
funding of these operations to 12 months, thereafter, at least in some situa- 
tions, gradually shifting the fiscal obligation equally to the parties until, at 
the end of 5 years, they must either bear the full cost or see the UN presence 
withdrawn. 


3. Authorization of Peacekeeping and Fact-finding 


The Security Council could anticipate and, perhaps, prevent the deterio- 
ration of a dispute into an actual conflict by prevalidating a UN presence at 
the discretion of the Secretary-General. For this purpose, a reserve fund 
could be established through regular assessment, subject to periodic re- 
plenishment. 


4. Preventive Action by the Secretary-General 


A small crisis prevention and management center in the Secretary-Gen- 
eral’s office could be established, connected to ten UN regional “embassies” 
at which diplomatic representatives of the Secretary-General would serve 
an éarly-warning and informal in situ mediation function under his in- 
structions. 


5. The Secretariat 


Confidence in the ability of the United Nations to play its enlarged role 
depends upon establishing a new perception of the Secretariat’s competence 
and loyalty. The General Assembly should determine that, by the year 
2000, all professional staff should be selected on the basis of professional 
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‘competence demonstrated by competitive examination, with geographical 
distribution serving as a secondary consideration. Career appointments 
should be available to all qualified members of this staff. 

To promote professionalism, interagency coordination and promotion 
through the ranks, a systemwide staff college should be established for 
midcareer officers. Advancement beyond midlevel posts (P-4) should be 
conditional on completing a college training program. The college might 
also run exercises for senior and midlevel peacekeeping officers attached to 
earmarked national military service contingents. 


6. The Independence of the Secretary-General 


New authority and prerogatives for the Secretary-General rest on the 
assumption that he or she will act without fear or favor. This could be 
reinforced by a change in the term of service. By agreement among the 
permanent members of the Security Council, the next Secretary-General 
might be elected to a longer term—-6 or 8 years—and be ineligible for 
reelection. Alternatively, the election could be for one term of 5 years, with 
automatic reappointment to a second 5-year term except in the event of 
expressed opposition by a permanent member or a voting majority of the 
Security Council. 


7. The Role of Law in the Operations of UN Organs 


The General Assembly should authorize the Secretary-General to request 
an advisory opinion of the International Court of Justice whenever a dispute 
arises between him and any member state, or between two or more member 
states, on the interpretation of the UN Charter or of any resolution ofa UN 
organ affecting his prerogatives. 

The five permanent members of the Security Council, or so many of them 
as agree, could sign a treaty to accept the mandatory jurisdiction of the ICJ, 
inter se, for the interpretation of legal obligations under any (or specified) 
zreaties to which they are parties. The parties could agree that, at the 
mstance of either party to a dispute, an ICJ Chamber would be constituted 
zo hear the case. 


3. The Authority of the Security Council 


The Secretary-General, after consulting members of the Council, should 
Drepare periodically an annotated agenda of global issues for informal dis- 
cussion at closed sessions of the Security Council. These should be held as 
-nformal, closed-door consultations, exclusively at the level of foreign min- 
sters. This measure would emphasize the importance of the organ as an 
nstrument of adjustment and cooperation and might facilitate the negotia- 
zion of important (especially structural) decisions in a flexible forum with 
nformal procedures. Such meetings could be convened at regular intervals 
‘perhaps twice a year) or at times deemed productive by the Secretary-Gen- 
eral in consultation with the governments of Council members. 
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9. Disaster Relief 


The exponential growth in ad hoc disaster relief, as well as the need to 
coordinate relief functions scattered among many autonomous agencies, has 
made excessively cumbersome the UN response to the growing problem of 
natural, “man-made” and medical disasters. The Secretary-General should 
be authorized to propose a plan for integrating these various functions in a 
single disaster relief administration charged with advance planning. and 
execution under his direct authority. The existing offices of United Nations 
Disaster Relief and the High Commissioner for Refugees should be ab- 
sorbed into the new unit, which should be at headquarters. It could be 
preauthorized to direct the participation of units and resources from inde- 
pendent agencies of the UN system. 

To secure real interagency cooperation, all nations should annually re- 
ceive a report from the Secretary-General on the agencies’ cooperation in 
disaster relief, which should be taken into account by them in contributing 
to those agencies. 


10. Jurisdictional Duplication 


The Economic and Social Council currently duplicates the work both of 
more specialized bodies (such as the Human Rights Commission) and of 
various committees of the General Assembly. It should either be assigned 
nonduplicative functions or be abolished. One possibility is to universalize 
its membership and give it exclusive jurisdiction to review all human rights 
and humanitarian and most social activities of the UN system (including 
disaster relief, environmental rehabilitation and health-related issues). The 
General Assembly would then be free to focus primarily on political and 
economic issues. Its committee structure could be realigned to this end. 
Neither body would review matters before the other. To avoid jurisdic- 
tional disputes, each organ might elect equal representation to a jurisdic- 
tional committee charged with determining the proper body to take respon- 
sibility for a proposed agenda item. 

* k k t 


After nearly half a century of misuse of the international organizations 
established in 1945—during which time the system, rather than the 
members, bore the brunt of cynicism and paranoia—a realistic equilibrium 
is in evidence between expectations and performance. If the West and the 
Third World respond imaginatively, albeit with appropriate caution and 
concern for their self-interest, to the new pragmatism of the Soviet leader- 
ship, we will be at the verge of a golden age of global system reform. It is a 
quickening time to be in the field of international law and organizations. 


THOMAS M. FRANCK 
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THE Goop FRIDAY ACCORDS: LEGISLATIVE VETO 
BY ANOTHER NAME? 


On March 24, 1989—Good Friday—President Bush and congressional 
leaders signed a landmark agreement committing them to support nonlethal 
aid for the Nicaraguan contras, together with Central American peace ef- 
forts.’ Under this “gentleman’s agreement,” aid would continue through 
February 1990. But in November 1989, the President must get letters from 
each of four congressional committees approving the continuation of aid 
after that month. If a majority of the membership of any one of those 
committees declines to authorize the letter, the President agreed, he will 
terminate the aid.’ 

The White House Counsel, C. Boyden Gray, expressed reservations 
about the agreement, his office suggesting that it interfered unduly with the 
President’s foreign affairs powers.* Robert Bork described the accord as 
“one more example of Congress and Congressional committees trying to 
manage the details of foreign affairs”;* Charles J. Cooper, an Assistant 
Attorney Gener during the Reagan administration, thought it “a danger- 
ous precedent. ”? 

The case that raises questions about the agreement, of course, is INS v. 
Chadha,’ the 1983 decision in which the Supreme Court struck down the 
legislative veto—the device by which Congress, by law, conditions the legal- 
ity of a given presidential act on some sort of congressional action not 
subject to the President’s veto. Nearly two hundred federal statutes fell 
within the sweep of Chadha.* The problem, the Court said, was that congres- 
sional review, for which these laws provided, “had the purpose and effect of 
altering the legal rights, duties, and relations of persons . . . outside the 
Legislative Branch”’;? yet the outcome of that review was not presented to 
the President for his signature or veto. 

The Good Friday accords call to mind a story told about President Grover 
Cleveland. Cleveland’s objection to a Tammany Hall politician that the 
latter’s proposal was unconstitutional supposedly brought forth the re- 
joinder: “What’s the Constitution between friends?’’!° At first blush, it does 


! Bush and Congress Sign Policy Accord on Aid to Contras—New Unity Is Cited —Lawmakers Being 
_ Given Power of Virtual Veto Over the Program, N.Y. Times, Mar. 25, 1989, at 1, col. 1, 
? Td. 
3 President Signs Contra Aid Pact With Congress, N.Y. Times, Mar. 25, 1989, at 5, ccl. 6. This 
provision is set out in collateral “secret agreements” between the President and congressional 
“leaders. Id. : 
* Pact Challenged By Bush Counsel—Laiin Agreement Seen As Too Empowering for Congress, N.Y. 
Times, Mar. 26, 1989, §1, at 1, col. 5 [hereinafter Pact Challenged]. 
5 New Contra Plan: A Break from Past Approach, N.Y. Times, Mar. 25, 1989, at 5, col. 3. 
ê Id., col. 2. 7 462 U.S. 919 (1983). 
8 Id. at 974 (White, J., dissenting). Justice White concluded that “‘[t]he Court’s Avie I 
analysis appears to invalidate all legislative vetoes irrespective of form or substance.” Id. 
° 462 U.S. at 952. 
10 See L. FISHER, THE CONSTITUTION BETWEEN FRIENDS, at v (1978). 
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indeed seem that congressional leaders collusively. joined with the President 
to circumvent the Supreme Court’s proscription against legislative vetoes. 

Upon closer analysis, however, it is clear that the Good Friday accords do 
- not employ a legislative veto—at least, not the kind the Court has prohib- 
ited. Chadha applies only to measures that alter legal rights or duties outside 
the legislative branch. The disapproval of contra aid by one of the four 
committees would create no legal right or duty on the part of anyone; as a 
State Department official pointedly noted, the review procedure is set forth 
in “a political document, not a piece of legislation.”””! 

A similar dispute occurred in connection with the SALT I Treaty. When 
the SALT I “Interim Agreement” expired in September 1977, Secretary of 
State Vance announced that the United States would continue not to take 
any action inconsistent with its terms, provided the Soviet Union did the 
same.'? Although the argument was made that this arrangement unconsti- 
tutionally circumvented the requirement of Senate advice and consent,’? it 
was made clear by the executive branch that no binding legal obligation was 
created; the announcement merely expressed the policy of the United 
States, which could be changed at any time without legal consequences of 
any sort.'* Constitutionally required procedure—in that case, the require- 
ment that a treaty receive the approval of two-thirds of the Senate—thus 
was not violated because, as with the Good Friday accords, no legal obliga- 
tion was created. 

This is not a distinction without a difference. If a political obligation is 
breached, the consequences are political, not legal or constitutional. Should 
President Bush choose to ignore the disapproval of one of the four commit- 
tees, he would doubtless be subject to severe political recriminations, but no 
legal penalty would attach. This is different from a legislative veto set forth 
in a statute as a formal legal requirement: before Chadha, the courts would 
have enforced obligations flowing from such a statute, just as, today, the 
courts would decline to enforce such obligations because they are now 
unconstitutional. Similarly, while breach of a formal treaty obligation could 
result in a judgment for damages by the International Court of Justice, 
action inconsistent with an informal, nonbinding agreement would not. 
Here again, any sanctions would be entirely political. 

Whether the precedent is dangerous can be debated. But this is not the 
first time such a gentleman’s agreement has been concluded between the 
executive and legislative branches. Since Chadha was decided in 1983, Con- 
gress has continued to employ these mechanisms with some frequency; in 
fact, in the 3 years following Chadha, 102 new legislative vetoes were actu- 


1! Pact Challenged, supra note 4, at 8, col. 5. 

12 Statement by Secretary of State Cyrus Vance, Sept. 23, 77 Dep’r ST. BULL. 642 (1977). 

13 See, e.g., S. REP. No. 499, 95th Cong., Ist Sess. (1977). 

14 See Letter from Herbert J. Hansell, Legal Adviser of the Department of State, to John J. 
Sparkman, Chairman, Senate Foreign Relations Committee, Sept. 28, 1977, reprinted in id. at 
9-10 (quoting Paul Warnke, Director of the Arms Control and Disarmament Agency). 
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ally enacted into statutes, and most were the object of no executive ob- 
jection.!® 

Why the practice should continue is not hard to guess. Congress, without 
the assurance that statutorily conferred discretion will not be abused, will 
not grant the Executive unconditional flexibility. The executive branch 
would prefer conditional flexibility to no flexibility at all. Consequently, 
when Congress says, ‘“Take it or leave it—this or nothing,” the Executive is 
inclined, at least sometimes, to go along. 

That Chadha is the subject of “open defiance and subtle evasion’’’® is a 
result of the Chadha Court’s anachronistic conception of appropriate legisla- 
tive-executive interaction. Congress and the President, today, can arrive at 
functional accommodations well suited to the exigencies of contemporary 
life—even though the form of the particular adaptation may not have been 
expressly anticipated, let alone disapproved, by the Framers. 

This development counsels circumspection on the part of the judges who 
tend to favor mechanical, ivory-tower abstraction over a practical frame- 
work sculpted by Presidents and legislators through years of political con- 
Hict and cooperation. Chadha needs to be rethought; the sooner, the better. 
The Court may be moving in that direction, as is suggested by the new 
live-and-let-live approach to separation disputes outlined in Morrison v. 
Dlson,'? where the Court upheld the validity of the independent counsel 
statute, and Mistretta v. United States,'* where it upheld the validity of the 
Sentencing Reform Act. 

In the meantime, far from being extended to a realm it was never in- 
tended to govern—political understandings and policy undertakings— 
Chadha is properly confined to the realm delineated by its own bright-line 
test: the arena of law, the domain where legal rights, duties or relations are 
altered. Because their review procedure fails that test, the Good Friday 
accords lie beyond legal terrain. They are thus clearly constitutional. 


9916 


MICHAEL J. GLENNON 


t 


SENATE MATERIALS AND TREATY INTERPRETATION: 
SOME RESEARCH HINTS FOR THE SUPREME COURT 


In his concurring opinion in the recent tax treaty case United States v. 
Stuart, Justice Scalia reports that “J have been unable to discover a single 
case in which this Court has consulted the Senate debate, committee hear- 


15 Most were of the committee-veto variety. L. FISHER, CONSTITUTIONAL DIALOGUES: 
INTERPRETATION AS POLITICAL PROCESS 225 (1988). For specific examples, see Fisher, Judi- 
zial Misjudgments About the Law-Making Process: The Legislative Veto Case, 45 Pus. AD. REV. 705, 
706-07 (1985). 

16 L, FISHER, supra note 15, at 225. 17 108 S.Ct. 2597 (1988). 

18 109 S.Ct. 647 (1989). 
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ings or committee reports” to interpret a treaty.’ Even more sweepingly, he 
says that two 1988 opinions in a district court are the ‘‘first (and, as far.as I 
am aware, the only) federal decisions relying upon pre-ratification Senate 
materials for the interpretation of a treaty.” He moves from there to 
conclude that the “Restatement (Third) of the Foreign Relations Law of the 
United States §314, Comment d (1986); id., §325, Reporter’s [sic] Note 5 

. . must be regarded as a proposal for change rather than a restatement of 
existing doctrine.” Those are the paragraphs in which the Restatement ap- 
proves the use of such materials. 

Since there are in fact several cases in the categories mentioned, and they 
are relatively easy to find, these statements read almost as a cry for assistance 
and guidance, which this note sets out to give. It seems likely that not only 
the Court, but also other professionals, have been experiencing difficulties 
in this research area. I feel a particular obligation to give this guidance, since 
apparently our failure as reporters to give such citations left the Justice 
helpless to find them on his own. Incidentally, it would not be inappropriate 
for a Restatement to make a proposal for change going further than the case 
law; the Institute’s purpose, reiterated in the volume in question, is “the 
clarification and simplification of the law and its better adaptation to so- 
cial needs.” 38 

This note will suggest six different ways in which the matter could have 
been researched, methods that would have turned up the missing category 
of Supreme Court cases and all sorts of other interesting and probative 
materials as well. - 

1. Use modern technology. The easy way to get into these materials is by use 
of such technological assistance as LEXIS or WESTLAW. This is apt to be 
the case when one searches for something that the courts, and hence the : 
compilers of the digests, did not regard as important and for which, there- 
fore, no key number exists.* Under the guidance of Alan Diefenbach of our 
library staff, we entered “treaty” and “S. Exec. Rep.” (the usual modern 
citation form for reports of the Senate Foreign Relations Committee) into 
LEXIS. We then asked it for Supreme Court cases using those terms. 
LEXIS delivered seven citations, including the Stuart case itself.’ If one had 


! 109 S.Ct. 1183, 1195 (1989). ' f 

? Jd. at 1196. The two opinions are Rainbow Navigation, Inc. v. Department of Navy, 686 
F.Supp. 354, 699 F.Supp. 339 (D.D.C. 1988). 

3 109 S.Ct. at 1196-97. f 

* The computer is particularly useful in searches to prove a negative. Compare State ex rel. 
Grant v. Brown, 39 Ohio St. 2d 112, 118, 313 N.E.2d 847, 851 (1974), appeal dismissed, 420 
U.S. 916 (1975): “In fact, nowhere in the recorded decisions of the Ohio Supreme Court has 
any justice ever used the term ‘homosexual’ or ‘homosexuality[ ]?. . . .” Footnote 3 reads: 
“Computerized research, using LEXIS, discloses this fact.” 

5 The cases before Stuart are, starting with the most recent, Volkswagenwerk A.G. v. 
Schlunk, 108 S.Ct. 2104, 2110, 2113, 2115-16 (1988); Societe Nationale Industrielle Aero- 
spatiale v. United States Dist. Court for the S. Dist. of lowa, 107 S.Ct. 2542, 2549, 2559 
(1987); Air France v. Saks, 470 U.S. 392, 397, 403 (1985); Immigration & Naturalization 
Service v. Stevic, 467 U.S. 407, 417-18 (1984); Trans World Airlines v. Franklin Mint Corp., 
466 U.S. 243, 250, 257 (1984); Warren v. United States, 340 U.S. 523, 527 n.5 (1951). 
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to choose a single example, it would probably be INS v. Stevic, which heavily 
uses those materials, including Senate floor debates. But all six of the prior 
rases appear to meet Justice Scalia’s criterion of “consulting.” 

We did not perform the more burdensome exercise of running the cases 
from the lower federal courts through LEXIS. It would clearly have deliv- 
ered more cases. Memory of my own work on the Mexican prisoner transfer 
treaty turned up the very thorough consultation of legislative materials, 
both as to the treaty and as to the implementing legislation, that appears in 
Rosado v. Civiletti.© The case also reminded me that in the early stages of the 
process I enjoyed a pleasant association with the then Assistant Attorney 
General, Office of Legal Counsel, Antonin Scalia. 

2. Do it the old way. One can approach this exercise by simply reading 
treaty interpretation cases until one finds opinions that use Senate materials. 
This route is slow and unreliable. But I did find that working back, one 
quickly picked up two significant cases, Volkswagenwerk and Aerospatiale, 
since they are the Court’s latest major treaty decisions. Rather randomly, I 
found an old case, Factor v. Laubenheimer,’ that used a document that would 
now probably be in a committee report. LEXIS would not have turned it up 
since it did not use the modern citation form. Doubtless a small research 
army would find more cases. 

Traditional research outside the cases also turned up this item of history, 
which represents the only prior statement, by Charles Evans Hughes, that I 
nave found supporting the view that Senate debates should not be used: 


In a diplomatic interchange concerning the question whether the 
Treaty of Berlin automatically gave the United States rights accorded 
by the Treaty of Versailles, Germany referred to statements made by 
Senator Lodge in debate in the Senate upon the Treaty of Berlin. 
Concerning this, Secretary Hughes wrote the Ambassador to Germany: 


“Should occasion arise, you may orally explain to the German For- 
eign Office that expressions of opinion as to the meaning of the treaty 
of August 25, 1921, such as those to which the Foreign Office refers, 
occurring in general debate, cannot be regarded as affecting the inter- 
pretation of that treaty.’® 


Interestingly, the Hughes episode provides some support not only for the 
view that Senate history should not be used, but also for the suspicion of the 
Stuart majority that sophisticated foreign states are quite aware of what is 
zaid during the advise-and-consent process. 

3. Consult one’s (institutional) memory. Two of the cases retrieved, Volks- 
wagenwerk and Aerospatiale, date from the term of Justice Scalia’s service, 


€ 621 F.2d 1179 (2d. Cir.), cert. denied, 449 U.S. 856 (1980). 

7290 U.S. 276, 299 n.6 (1933). 

8 5G. HACKWORTH, DIGEST OF INTERNATIONAL Law 262 (1943). Just possibly, the Ger- 
man official's response was, “I understand your problems with the Senate because I remember 
Bismarck using the aphorism that ‘No man should see how laws or sausages are made.’ ” Cited 
3y Scalia, J., in Community Nutrition Inst. v. Block, 749 F.2d 50, 51 (D.C. Cir. 1984). 


1989] EDITORIAL COMMENTS 549 


though he wrote neither of them. Have the caseload of the Court and the 
bureaucratization of research through the clerks become so oppressive that 
nobody’s personal memory retrieved this? Why did the authors of the four 
separate opinions in those cases not point out this misstatement of the 
Court’s own practice? 

4. Read the Restatement understandingly. Used with understanding, the 
Restatement can tell one much more about the problem than Justice Scalia 
could find. It is true that the reporters did not cite authority as to the use of 
legislative materials, but that was because it was thought to be well estab- 
lished. A check from the Restatement (Third) back to the Restatement (Second) 
would have shown that sections 314 and 325 were not Professor Henkin’s 
“proposal for change” but a nearly word-for-word reproduction of com- 
ment a to section 151 of the Restatement (Second) as it was written in 1965 bya 
different set of reporters.° Ironically, what causes Justice Scalia difficulty 
here is that he consulted the legislative history of the old Restatement, that is, 
its Proposed Official Draft, but not the completed product. The passage he 
quotes was dropped from the final version. Surely, it is a new move in 
interpretation not to consider the legislation but only the legislative history. 
A check of the cases that cited the Restatement (Second) provision would have 
revealed that it proved entirely noncontroversial, being cited only once, bya 
state court.'° All of this shows that the Restatement rule has passed the 
scrutiny of two sets of reporters and two sets of advisers, plus two rounds 
through the membership of the Institute, including representatives of all 
branches of the Government that are importantly concerned with the issues. 

5. Ask counsel. One way to get research help is to stick with the issues that 
counsel have argued. In this tax case, it occurred to nobody that an impor- 
tant issue would be the use of Senate materials to construe the ABM Treaty. 
Had counsel been asked about it, they would probably have complied and 
put their LEXIS systems to work on the issue, thus saving the time and 
energy of the Court’s clerks. 

6. Read widely in what one cites. Justice Scalia devotes considerable atten- 
tion to criticizing the testimony of Professor Henkin in the ABM contro- 
versy, characterizing it as, in effect, bootstrapping upon his work in the 
Restatement. I take it that this is what the Justice means by “‘self-exertion,” 
but I cannot be sure since that word appears in none of the six dictionaries I 
consulted.'’ If the reading had included the testimony of others alongside 
Henkin’s, the interesting fact would have appeared that the testimony of the 


° I am partly to blame for this. Because it involved a mere Reporters’ Note, I did not in the 
cross-reference table, 2 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED 
STATES 477 (1987), cross-reference old §151 to new §325. 

10 The case is Japan Line Ltd. v. County of L.A., 20 Cal. 3d 180, 189 n.5, 141 Cal. Rptr. 905, 
911 n.5, 571 P.2d 254, 260 n.5 (1977), rev'd on other grounds, 441 U.S. 434 (1979). Such 
citations can be found in Skepards or in pocket parts to the 1965 Restatement. It is worth 
reiterating that there was no “Restatement (First).”” 

11 109 S.Ct. at 1197 n.*, 
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Legal Adviser of the Department of State, Judge Sofaer, has a far more 
detailed and nuanced description of the practice of consulting Senate his- 
tory in the course of construing treaties than does Henkin’s.’? In fact, it is by 
all odds the best account of the practice and its pitfalls yet to appear. Were I 
asked to do yet another draft of the Restatement, I would plagiarize from it 
with gratitude. 

Another peculiarly narrow reading involves Maximov v. United States.’® 
While the Justice quotes from the text of one page at some length, a more 
comprehensive reading of that page would show in a footnote that the Court 
consulted hearings before a subcommittee of the Committee on Foreign 
Relations. 

One notes that research into questions of international and foreign rela- 
tions law and practice is somewhat novel and calls for some caution. But it is 
not impossible to do considerably better than was done in the opinion in 
question. One hopes that counsel will continue to research and cite Senate 
history in argumentation concerning the meaning of treaties, a practice 
of long standing that sometimes, but not always, produces illuminating 
guidance. 

- This note cannot conclude without a word to Justice Scalia’s law clerks, 
who may find themselves in a somewhat uncomfortable position because of 
it. I am sure that when the Justice says, “I have been unable,” he means, 
“My clerks have been unable.” Under other circumstances, I would simply 
have contented myself with a letter to the Justice. But two considerations 
moved me to do this coram publico. First, other researchers may take the 
opinion at its word and not make investigations they ought to do. Second, 
the opinion goes on from these research errors to attack my long-time 
collaborator, Louis Henkin. I cannot let that attack on him and, by applica- 
tion of the principles of the Uniform Partnership Act, on myself go unan- 
swered.'* Under the engraving of the porcupine in a French book on ani- 
- mals appears the legend “cet animal est bien méchant; quand on l'attaque il 
se défend.” Loosely translated, that means that this very nasty animal, when 
attacked, has a tendency to defend itself. 


DETLEV F. VAGTS 


1? The ABM Treaty and the Constitution: Joint Hearings Before the Senate Comms. on Foreign 
Relations and on the Judiciary, 100th Cong., 1st Sess. 351-64 (1987). 

13 Maximov v. United States, 373 U.S. 49, 54 n.2 (1963), cited as to that very page in 109 
S.Ct. at 1194. 

14 Justice Scalia’s misplacement of the apostrophe in ‘“‘Reporters’ Note” puts more blame or 
credit on Professor Henkin and less upon Professors Lowenfeld, Sohn and Vagts than is 
appropriate. Credit for detecting this typographical error goes to my research assistant, Carlo 
Kostka. 


NOTES AND COMMENTS 


CORRESPONDENCE 


The American Journal of International Law welcomes short com- 
munications from its readers. It reserves the right to determine 
which letters should be published and to edit any letters printed. 


TO THE EDITOR IN CHIEF: 


In the April issue of the Journal (pp. 318-41), three views were set out 
concerning payment of compensation for the accidental downing by missiles 
fired from a U.S. Navy ship, the Vincennes, of an Iran Air civilian airliner. 
The State Department’s Legal Adviser, Mr. Sofaer, was anxious to avoid 
` any suggestion of liability by the United States, but proposed an ex gratia 
payment, on a basis “essentially within the discretion of the state offering 
such payments,” i.e., the United States (p. 323). Professor Maier, also insis- 
tent that there was no legal liability, suggested the level determined by the 
Warsaw Convention, as modified by the Montreal Agreement of 1966 with 
respect to transportation to or from the United States, which would amount 
to $75,000 per passenger. My view was that the United States is responsible 
at international law regardless of fault, but I did not suggest any particular 
sum that would satisfy its legal responsibility. 


As described elsewhere in this edition of the Journal (p. 561), shortly after 
the U.S.S. Stark was hit—also accidentally, so far as we know—by two 
missiles fired from an Iraqi Air Force Mirage aircraft with the loss of 37 
American lives, the United States demanded from Iraq ‘‘full compensation 
in accordance with international law” for the deaths and personal injuries 
sustained by the crew of the American warship. Having, as it said it would 
do, evaluated the losses, the State Department presented a bill to the Gov- 
ernment of Iraq for $29.6 million, or $800,000 per person. Following 
negotiations between the two Governments, they settled for $27,350,374, 
not much less than the original amount sought. That sum comes to 
$739,199.29 per person, about ten times the amount being discussed as 
payment for victims of the Iran Air disaster. Of course, American standards 
of compensation for personal injury or wrongful death are much higher 
than those prevailing in any other country. On the other hand, we have 
generally thought that members of the U.S. Armed Forces are adequately 
protected by the statutory provisions for injury or death while in service.’ 


I am pleased that substantial payments are being made to the families of 
the dead crew members of the U.S.S. Stark. I am ashamed that nothing has 
yet been paid to the families of the passengers and crew of Iran Air Flight 
653, and that if anything is paid, it is likely to be, per victim, so much less. At 
least one might hope that assertions about what international law requires 
might be made with somewhat more modesty and consistency. 


ANDREAS F. LOWENFELD 


1 Feres v. United States, 340 U.S. 135 (1950); see also United States v. Shearer, 473 U.S. 52 
(1985); United States v. Stanley, 107 S.Ct. 3054 (1987). 
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TO THE EDITOR IN CHIEF: 
February 8, 1989 


I wish to reply briefly to the responses by Paul C. Szasz (82 AJIL 314 
(1988)) and Henry J. Richardson ITI (82 AJIL 800 (1988)) to my contention 
that economic sanctions against South Africa are in violation of interna- 
tional law (82 AJIL 311 (1988)). 


It would appear that the only common ground among the three of us is 
our abhorrence and utter rejection of apartheid. On that score I associate 
myself with the sentiments expressed by the above two writers. 


This should not, however, cloud our objectivity as international law prac- 
titioners when expounding international law as a legal system. And it is 
precisely on that score that our interpretations of what international law is 
regarding sanctions, and more precisely economic sanctions, differ. 


Both Mr. Szasz and Professor Richardson rely heavily, if not solely, on the 
“soft law” aspects of contemporary international law.! I am not convinced 
that the “soft law” they rely on so heavily is generally accepted as interna- 
tional law and generally seen as being obligations that must be put into 
practice by states members of the family of nations. 


I sometimes get the impression that ‘‘soft law” originates in the camara- 
derie of the Sixth Committee of the General Assembly, the International 
Law Commission and similar quasi-legislative organs, which have condi- 
tioned themselves to treat this body of rules as if it were law—and in doing 
so, are selective about which states are to be the target of such “laws” and 
thus fall into the trap of double standards and hypocrisy. One of the memo- 
rable insights Edvard Hambro left to posterity was his phrase “Thank God 

-for hypocrisy.”’”® This phrase is directly relevant to the “soft law” syndrome 
of the United Nations era. . 


` It often goes through as being equity. To quote Schwarzenberger, this 
equity 


has found ample expression in a growing number of resolutions, 
adopted by the political organs of the United Nations, and in standard- 
setting conventions. Irrespective of whether any of these efforts have 
resulted in law by the tests of Article 38 of the Statute of the Interna- 
tional Court of Justice, some of the principles “enshrined” in these 
instruments have been invoked on the Court’s Bench and even de- 
scribed as “‘the law recognized by the United Nations”. vee 


The flaws de lege lata in some of these propositions are not hard to 
detect.” l 


Schwarzenberger continues and declares that should a government be less 
than enamored by the prospect of the International Court of Justice dis- 


1 On the term “soft law,” see Baxter, International Law in “Her Infinite Variety,” 29 INT'L & 
Comp. L.Q. 549, 550 (1980); Weil, Towards Relative Normativity in International Law?, '77 AJIL 
413 (1983). 

2 See 4 G. SCHWARZENBERGER, INTERNATIONAL LAW AS APPLIED BY INTERNATIONAL 
COURTS AND TRIBUNALS 729 (1986) (quoting Hambro, in JUDICIAL SETTLEMENT OF INTER- 
NATIONAL DispuTEs (H. Mosler & R. Bernhardt eds. 1974)). 

3 4 G. SCHWARZENBERGER, supra note 2, at 730. 
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pensing such rules, principles and standards of United Nations instruments 
as a congenial fount of equity, it need not subject itself to the Court’s 
jurisdiction. He states further that, by courtesy of the Court, governments 
are even able to control with considerable predictability the doses of United 
Nations “equity” that are likely to be administered to them in any ad hoc 
Chamber of the Court. He concludes: ‘It might also have a sense of humour 
of its own to watch whether any of the DE io in the voting coalitions in 
favour of the various brands of United Nations equity would wish this ‘soft’ 
law to be applied, with themselves at the receiving end.’’ 


To respond more specifically to Mr. Szasz’s contention that the principle 
of domestic jurisdiction is no longer a bar to the international scrutiny of 
human rights violations (82 AJIL at 317), I wish to make the following 
comment: The mutual relationship between the sovereignty of the state and the 
freedom of the individual continually gains importance for the development of 
international law. The classical concept of unrestricted sovereignty neces- 
sarily results in a contradiction with individual rights if the latter are based 
on a legal justification finding its source beyond the power of the state. 
Unrestricted sovereignty consists in the lawful power of a state to arrange its 
internal and external affairs alone and without interference by other sover- 
eign powers; hence, the sovereign seems to be free from any obligation in. 
dealing with rights and duties of the individuals living under tts jurisdiction. 


This view, however, no longer corresponds to the requirements of the 
existing legal situation since the freedom of the individual, forming part of 
international human rights, is now considered not to be subject to every 
compulsory measure of state power, if the sovereign should limit the free 
development of personality in an intolerable manner. Although one cannot 
deny that theory and practice are far from being reconciled, the principle as 
such is no longer contested. 


This principle confirms that both these rights—freedom of the sovereign 
state and freedom of the individual—are equally objects of legal protection . 
under international law. On the other hand, it produces one of the pro- 
foundest problems we have before us, because in a concrete situation we 
have to decide on the predominance of one of these rights. The history of 
international law clearly demonstrates the permanent tension between these 
two goals, and today this tension is rapidly increasing on account of the daily 
invocation of human rights, as well as the invocation of state sovereignty, in 
international affairs. i 


Moreover, all demands in this respect emphatically invoke the require- 
ments expressed in the Charter of the United Nations, which contains ar- 
guments for accusation as well as for defense. When, for instance, the 
Western powers reproach Communist countries for not protecting human 
rights sufficiently, the latter recall the prohibition against intervention in 
domestic affairs. 


With regard to human rights as limiting state sovereignty, the United 
Nations Covenants on Human Rights cannot produce the same effect as the 
European Convention because the respective provisions remain open to 
different interpretations and no obligatory jurisdiction of án international 
court exists; thus, binding decisions are not to be expected. 


î Id. at 731. 
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There is, however, one principle that we should never overlook; individ- 
ual human rights and freedoms can be established and preserved only under 
the protection of effective authority of a sovereign state. Considering this, 
state sovereignty and human rights must not be seen to contradict each other, but 
rather to stand in a necessary relationship of reciprocity.® 


Thus far, I have attempted to restrict myself solely to a strict legal re- 
sponse. With your permission, I wish to conclude on a more “‘political”’ note 
by commenting briefly on Professor Richardson’s remarks about my being 
“too kind to both the snake and the house” (82 AJIL at 800). 


May 17 of this year will only be the 35th anniversary of Brown v. Board of 
Education,® which declared unconstitutional apartheid American-style, im- 
osed by law in the United States. This decision led to social, legislative and 
judicial events that shape race relations in the United States to this day, and 
will have consequences for years to come. The Brown decision was the legal 
expression of a long American historical process. In this country we are 
going through the same historical process, and I have good reason to believe 
that soon every South African will live under a system of racial equality and 
all that is understood under basic civil rights. South African audiences may 
look to the United States for guidance to supplement their own convictions 
about what may be achieved for race relations through the law. 


By imposing economic sanctions, however, the United States is only turn- 
ing the face of the man in the street in South Africa away from Washington. 


GEORGE N. BARRIE* 


TO THE EDITOR IN CHIEF: 
February 23, 1989 


Professor Franck’s article on legitimacy in the international system (82 
AJIL 705 (1988)) concerns an important and intellectually challenging sub- 
ject, and I would agree that solutions to problems of legitimacy may help “to 
find a key to a better, yet realistic, world order” (id. at 707). To consider 
legitimacy as an alternative to coercive compliance with rules of interna- 
tional law is a valuable idea. 


The analysis of the perception of legitimacy as a factor of noncoercive com- 
pliance, however, is linked in the article with a definition of legitimacy as 
perception. Such a definition seems to deviate from the traditional usage of 
the term. Legitimacy, it would appear, is not generally understood as 
meaning “that quality of a rule which derives from a perception on the part 
of those to whom it is addressed that it has come into being in accordance 
with right process” (id. at 706) (italics omitted). It is not perception of ac- 
cordance, but actual accordance, with right process that is usually regarded 
as the essence of legitimacy: not the awareness of the worthiness of a rule to 


5 See Doehring, The Relationship between State Sovereignty and Human Rights, in 1979 AcTA 
Jurivica 77. ' 

€ 347 U.S. 483 (1954). 

* Professor of International Law, Rand Afrikaans University. 
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be recognized but the worthiness itself (id. at 709 n.8); not the perception 
but the substance. 


Legitimacy (in fact, the perception of legitimacy and/or validity) is de- 
fined and analyzed in the article essentially as a factor inducing compliance 
with rules of international law, and hence as a factor of the effectiveness of 
international legal rules. Although legitimacy, and especially the perception 
of it, is indeed a factor of effectiveness, the two concepts are of a very 
different nature and should not be confused. Effectiveness describes the 
impact of rules on reality. Legitimacy, on the other hand, does not deal with 
reality but with the rules themselves: with their correspondence to certain 
“internal” requirements of law. Effectiveness, including the perception of 
legitimacy, belongs to the sphere of Sein, whereas legitimacy, similarly to 
validity, belongs to the sphere of Sollen. Thus, legitimacy and validity as 
concepts are much closer to each other than to effectiveness. 


However, a definition of legitimacy as perception of right process runs the 
danger of equating legitimacy with effectiveness. Since the best way to find 
out how a rule is perceived and to measure its “pull power” (id. at 712) is to 
see whether it is complied with, the test for the legitimacy of a rule would be, 
after all, its effectiveness. It seems to me that a definition of legitimacy that 
equates it with effectiveness would have grave consequences. It would 
imply, for example, that some rules are “‘illegitimate”’ merely because they 
are perceived as such and not because they came into being in violation of 
right process, not because they are not valid or infringe basic principles and 
values of international law. It would follow that a discussion whether a rule 
is “intrinsically” legitimate is misplaced: the legitimacy of a rule would have 
to be ascertained empirically, through its pull power. ‘The question of legiti- 
macy would not be a legal but only a sociological question. 


It is hard to agree with such a definition of legitimacy. Legitimacy seems 
better defined as correspondence with basic principles and values in law. 
These include right process. A rule, a claim, ‘an expectation, a representa- 
tive, etc., if they conform to basic principles and values recognized as such 
by international law, would be legitimate, irrespective of whether they are 
accepted and effective. Such a definition of legitimacy would correspond to 
the traditionally established use of the word, whereas a definition in terms of 
perception would set up a completely new concept, which at best may lead to 
a confusion of terms. 


Although the concept of legitimacy is close to that of validity, the two are 
not identical. Indeed, valid rules are usually legitimate. But due concord- 
ance with basic principles and values of international law does not imply and 
require validity. A claim or a proposition may not be valid or recognized and 
yet, if it corresponds to the basic principles and values of international law, 
be worthy of recognition and hence legitimate. On the other hand, specific 
rules, especially in bilateral legal relations, may not be in conformity with 
generally recognized principles and values and thus be deficient in legiti- 
macy. In the process of progressive development of the basic principles of 
international law, rules of positive law may in certain instances lag behind 
new values that have acquired general recognition. 


International law develops through the emergence and recognition of 
new legitimate rules, claims, propositions, etc. ‘They may initially be dis- 
puted and not very determinate. The question of legitimacy arises precisely 
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when a rule, a claim or a political order is disputed. Therefore, legitimacy 
can be described as a “contestable validity claim” (id. at 709 n.8). In such 
situations, a proposed.new rule would not be generally recognized, it would 
not be perceived as obligatory and valid, and it would have no pull power as 
yet. Its only strength would be its conformity with basic principles and 
values of international law, i.e., its worthiness to be recognized. If such a rule 
is described as legitimate, this would improve its chances of acquiring recog- 
nition, validity and actual pull power. Legitimacy would thus be a factor for 
perfecting international law. A definition of legitimacy as perception of 
right process, on the other hand, may turn out to be counterproductive. It 
would describe as “illegitimate” rules that are indeterminate and not yet 
perceived as valid. ‘The very fact that a claim, proposition or rule is disputed 
would mean that it is not legitimate and will weaken its pull power. This 
would induce governments to obey rules only after other governments have 
done so and to adopt a “wait and see” position. Thus, a definition of 
legitimacy as perception of right process would, in my view, exert a conser- 
vative influence on international law. It would only register developments 
and endorse the existing standards and values; it would not promote higher 
ones through new rules. 


DENCHO GEORGIEV* 


To THE EDITOR IN CHIEF: 
April 25, 1989 


I would like to respond briefly to the recent comments by Dr. Jan Klucka 
(83 AJIL 342 (1989) on my Note in the July 1986 issue (at p. 587). 


The only legal basis for setting in motion the emergency session proce- 
dure of the General Assembly is the “Uniting for Peace” Resolution. In 
fact, the relevant provisions of the Rules of Procedure of the General As- 
sembly were added by that resolution. It is true that the Soviet Union and 
other Eastern European states—all of which initially challenged the legality 
of the said resolution—subsequently attempted to draw a distinction be- 
tween the resolution and the procedure for convening emergency sessions 
in order to justify their own reliance on the procedure in that form. How- 
ever, this distinction is juridically untenable. 


I do not subscribe to the proposition that everything done by the General 
Assembly becomes legal by virtue of such practice, for I find this view—so 
central to Dr. Klučka’s argument—repugnant to the concept of the rule 
of law. 


YEHUDA Z. BLUMT 


THE FRANCIS DEAK PRIZE 


The Board of Editors is pleased to announce the selection of David J. 
Bederman, a legal assistant to the Iran—United States Claims Tribunal, as 


* Senior Research Fellow, Bulgarian Academy of Sciences. 
+ Hersch Lauterpacht Professor of International Law, The Hebrew University of Jerusalem. 
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the recipient of the Francis Deák Prize for 1989. Mr. Bederman’s winning 
article, The 1871 London Declaration, Rebus sic Stantibus and a Primitivist View 

. of the Law of Nations, was published in the January 1988 issue of the Journal at 
page 1. 

The prize, which was established in honor of Francis Deák, is given an- 
nually in recognition of excellence in scholarship shown | one of the 
younger contributors to the Journal. In extending its congratulations to Mr. 
Bederman, the Board of Editors takes this opportunity once again to express 
its appreciation to the Institute for Continuing Education in Law and Li- 
brarianship and to its President, Mr. Philip F. Cohen, through whose inter- 
est and generosity an award is made to the recipient of the prize. In a further 
demonstration of his commitment to legal scholarship, Mr. Cohen has gra- 
ciously increased the amount of. the award, for which the board wishes 
particularly to commend him. 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Internaticnal 
Law, published by the Department of State. 


DIPLOMATIC PRIVILEGES AND IMMUNITIES 
(U.S. Digest, Ch. 4, §1) 
Possession and Carrying of Firearms 


In a circular note to the Chiefs of Mission at Washington, dated De- 
` zember 19, 1988, the Secretary of State again directed to their attention the 
egal situation on the possession and carrying of firearms in the United 
3tates, reminding them that the grant of permission to possess or carry a 
irearm was within the jurisdiction of local authorities and that the Depart- 
nent of State had no authority over requests for such permission. 
The note pointed out that as a matter of policy, the Department would 
not, generally, intervene in a decision by local authorities regarding the 
ssuance of authorizations, and continued: 


The control which local authorities have over the possession and 
carrying of firearms begins at the ports of entry into the United States. 
United States Customs officials, therefore; will seize and hold in safe- 
keeping any firearms being brought into the United States without 
requisite authorization and will release them to their-owners only upon 
Poa enop of the authorization issued by the appropriate local au- 
thorities. 


The diplomatic community is cautioned that the laws of the District 
of Columbia governing the possession and registration of firearms are 
among the strictest in the nation. Under the District of Columbia Code, 
no “‘person or organization” within the District (other than a domestic 
law enforcement official) may possess or control a firearm unless it is 
registered, and registration of any handgun is prohibited. Violation of 
these provisions-subjects the offender to fines and/or imprisonment. 


The Department emphasizes that it considers any instance where 
diplomatic or consular personnel are found possessing. or carrying fire- 
arms in contravention of the applicable local law as constituting a seri- 
ous failure to respect the laws and regulations of the United States and, 
therefore, contrary to the provisions of the Vienna Convention on 
Diplomatic Relations and the Vienna Convention on Consular Rela- 
tions. In this connection, the Chiefs of Mission are informed that there 
have been instances where, because of automobile accidents cr other 


* Office of the Legal Adviser, Department of State. 
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mishaps, diplomatic or consular personnel have been found to be car- 
rying firearms without the requisite authorization. The Department 
views such incidents with utmost concern. Failure to comply with appli- 
cable law is considered a grave departure from the fundamental stand- 
ards of conduct governing foreign mission personnel. Where the of- 
fender does not enjoy immunity, prosecution, conviction and impris- 
onment may follow. Where the offender enjoys immunity, the 
Department will treat such violations in accordance with its standing 
policies on the commission of serious crimes by persons enjoying immu- 
nity. These policies call for the Department to request a waiver of 
immunity from prosecution on the specific charge filed. If immunity is 
not waived, the Department would, absent extraordinary circum- 
stances, require the departure of the offending person and, where the 
offender is a dependent of a mission member, of the mission member.! 


STRAITS USED FOR INTERNATIONAL NAVIGATION 
(U.S. Digest, Ch. 7, §§2, 6) 
Indonesia: Archipelagic Waters 


A lecturer at the Faculty of Law, University of Sydney, Australia, re- 
quested information (through the United States Information Service in 
Jakarta) about the United States Government’s reaction to the reported 
closure in 1988 of the Straits of Sunda and Lombok by the Republic of 
Indonesia. In response to several specific questions, David H. Small, Assis- 
tant Legal Adviser for Oceans and International Environmental and Scien- 
tific Affairs, stated in a letter dated April 4, 1989: l 


Prior to the Third United Nations Conference on the Law of the Sea, 
international law did not permit archipelagic claims. Although the 
1982 Law of the Sea Convention is not yet in force, the archipelagic 
provisions reflect customary international law and codify the only rules 
by which a nation can now rightfully assert an archipelagic claim. Rec- 
ognition of Indonesia’s archipelagic claim by the United States in 1986 
and reaffirmed in 1988 was conditioned on Indonesia’s commitment 
that its claim was then and would be in the future applied toward other 
States and their nationals in full conformity with international law. 
Copies of the relevant documents are enclosed for your information. 
They include copies of two letters initialled by the two governments on 
May 2, 1986 and extracts from U.S. Senate Treaty Document 100-22, 
Tax Convention with the Republic of Indonesia, August 5, 1988, re- 
printing the side letters dated July 11, 1988 and the explanation of the 
Secretary of State regarding them. While Indonesia recently ratified 
this treaty, the U.S. Senate has not yet given its advice and consent to 
ratification. 


The United States was not notified by Indonesia of the closure of the 
Straits of Lombok and Sunda but, on learning that Indonesia may have 
ordered its Navy to close those straits for naval exercises and might be 
conducting naval exercises in a manner that hampered international 


l Dept. of State File No. P89 0049-2112. 
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transit rights, expressed its concern to the appropriate Indonesian gov- 
ernmental officials. 


The United States is of the view that interference with the right of 
straits transit passage or archipelagic sea lanes passage would violate 
international law as reflected in the 1982 Law of the Sea Convention 
and the commitments Indonesia made that its practice regarding the 
archipelagic claim was now fully consistent therewith, on which basis 
the United States was able in 1986 to be the first maritime nation to 
recognize Indonesia’s archipelagic claim. 


Indonesian archipelagic sea lanes and air routes have not been pro- 
posed by Indonesia, acted upon by the competent international organi- 
zations or designated by Indonesia in accordance with the procedures 
described in article 53 of the LOS Convention. All normal interna- 
tional passage routes through the archipelago are subject to the regime 
of archipelagic sea lanes passage in any event. The fundamental rules 
for archipelagic sea lanes passage and transit passage are the same. No 
nation may, consistent with international law, prohibit passage of for- 
eign vessels or aircraft or act in a manner that interferes with straits 
transit or archipelagic sea lanes passage. See articles 44 and 54 of the 
1982 Law of the Sea Convention which reflect the customary interna- 
tional law on point. 


Applying the objective criteria set forth in Parts III and IV of the 
LOS Convention, it is clear that Lombok, Sunda and Malacca are un- 
questionably “straits used for international navigation” and, therefore, 
are subject to the straits transit regime, while Lombok and Sunda also 
qualify as “‘normal passage routes used for international navigation or 
overflight”’ and thus are subject to the regime of archipelagic sea lanes 
passage. 


The United States cannot accept either express closure of the straits 
or conduct that has the effect of denying navigation and overflight 
rights. While it is perfectly reasonable for an archipelagic state to con- 
duct naval exercises in its straits, it may not carry out those exercises in 
a way that closes the straits, either expressly or constructively, that 
creates a threat to the safety of users of the straits, or that hampers the 
myn of navigation and overflight through the straits or archipelagic 
sea lanes. 


The exchange of notes accompanying the Tax Convention,’ referred to 
-n Assistant Legal Adviser Small’s letter as the “side letters,” set out and 
-onfirmed the agreed interpretation of Article 3(1)(a) of the Convention, as 
Follows: 


! Dept. of State File No. P89 0049-0148. 

? Convention for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion 
with Respect to Taxes on Income, and Related Protocol and Exchange of Notes, July 11, 1988, 
United States-Indonesia, S. TREATY Doc. No. 22, 100th Cong., 2d Sess. (1988). Under 
Article 3(1)(a), for purposes of the Convention only, unless otherwise required by the context, 
che term “‘ ‘Indonesia’ comprises the territory of the Republic of Indonesia and the adjacent 
seas which [sic] the Republic of Indonesia has sovereignty, sovereign rights or jurisdictions in 
accordance with the provisions of the 1982 United Nations Convention on the Law of the Sea.” 
Id. at 1. 
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In signing this Convention, it is the understanding of the Govern- 
ment of the United States of America that: 


The United States recognizes the archipelagic States principles as 
applied by Indonesia on the understanding that they are applied in 
accordance with the provisions of Part IV of the 1982 United Nations 
Convention on the Law of the Sea and that Indonesia respects interna- 
tional rights and obligations pertaining to transit of the Indonesian 
archipelagic waters in accordance with international law as reflected in 
that Part. 


The confirmation of this understanding by the Government of the 
Republic of Indonesia will constitute the agreed interpretation of Arti- 
cle 3(1)(a) of the Convention.’ 


OUTER SPACE 
(U.S. Digest, Ch. 8, §6) 
Commercial Launch Services: United States—People’s Republic of China 


On January 26, 1989, the Governments of the United States of America 
and of the People’s Republic of China signed a Memorandum of Agreement 
Regarding International Trade in Commercial Launch Services,’ the last of 
three agreements required by President Reagan’s decision, announced 
September 9, 1988, to issue export licenses for the use of Chinese space 
launch services for three United States-made communications satellites.” 
Two of the satellites are to be built by Hughes Aircraft for an Australian 
entity, AUSSAT, and the third, a Hughes-built satellite (formerly known as 
Westar 6 and salvaged from orbit by the space shuttle in November 1984), is 
to be overhauled for ASIASAT, a Hong Kong-based consortium composed 
of a United Kingdom, a Hong Kong and a People’s Republic of China 
company. (On December 17, 1988, representatives of the two Governments 
had. signed two related agreements, also prerequisite to issuance of the 
export licenses, one on satellite technology safeguards, the other on liability 
for satellite launches.) 


as 


INTERNATIONAL CLAIMS 
(U.S. Digest, Ch. 9, §3) 
United States-Iraq: U.S.S. Stark 


On May 17, 1987, the guided missile frigate U.S.S. Stark, while on station 
im.the Persian Gulf about 70 miles northeast of Bahrain, was struck at 


3 Id. at 21-22. 

' On Jan. 30, 1989, the Acting U.S. Trade Representative, Alan V. Holmer, issued guide- 
lines for U.S. implementation of the Memorandum of Agreement, to be effective upon its 
entry into force. 54 Fed. Reg. 4931 (1989). 

? For the texts of the three agreements, see 28 ILM 596 (1989). The agreements entered 
into force on Mar. 16, 1989. The licenses were issued and the Government of the People’s 
Republic of China was notified on the same day. 
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approximately 2200 hours local time by two Exocet missiles, fired from an 
Iraqi Air Force F-1 Mirage aircraft. One missile exploded, and the Stark 
suffered serious casualties: 37 members of the ship’s company were killed, 
and others were injured in varying degrees. The vessel sustained heavy 
damage. 

The United States Government immediately lodged the “strongest pro- 
test” with the Government of Iraq and demanded a full accounting. In a 
letter to President Reagan dated May 18, 1987, President Saddam Hussein 
conveyed his “deepest regret” at the “unintentional,” “tragic” incident, 
and expressed the hope that it would not “‘affect the relations between our 
two countries which we wish to remain cordial on the basis of mutual re- 
spect, the rules of international conduct and our common interest in the 
preservation of peace and stability in the region.” 

A diplomatic note presented to the Iraqi Ambassador at Washington, 
Nizar Hamdoon, on May 20, 1987, by Richard Murphy, Assistant Secretary 
of State for Near Eastern and South Asian Affairs, set out the U.S. position 
on several aspects of the attack: 


The U.S.S. Stark was attacked . . . while. . . engaged in peaceful 
activities in international waters. At the time of the attack, the U.S.S. 
Stark was flying the American flag and its identification was clearly 
indicated in large white numerals on its hull. The U.S.S. Stark twice 
notified the Iraqi aircraft that it was approaching a U.S. warship. The 
Government of Iraq is aware that U.S. vessels navigate in the area. In 
the circumstances, Iraqi personnel knew or should have known that the 
U.S.S. Stark was an American vessel. Moreover, they should have taken 
the steps necessary to identify it and to determine whether it was a 
legitimate military target. 


The attack by the Iraqi aircraft resulted in a tragic and needless loss 
of life, personal injury, and property damage. While the Government 
of the United States appreciates the expressions of regret for the inci- 
dent and the statement that Iraq had no intention to strike a U.S. vessel, 
the Secretary of State wishes to make clear that the United States 
Government expects the Government of Iraq to issue instructions nec- 
essary to ensure that United States personnel and property will not 
again be endangered by the wrongful actions of Iraqi military person- 
nel, including disciplinary actions as appropriate. In this regard, the 
United States is pleased to agree that a joint United States-Iraq review 
of the incident be conducted to ensure that such incidents do not occur 
in the future. 


The United States Government expects that the Government of Iraq 
will accept its liability in accordance with international law and provide 
full compensation for the deaths, personal injuries, and the propert 
damage sustained in this tragic event. The Department of State will 
evaluate the losses and present to the Government of Iraq a detailed 
statement of its claim.” 


1 DEPT. OF STATE, AMERICAN FOREIGN POLICY: CURRENT DOCUMENTS, 1987, at 422 
1988). 
? Dept. of State Staff Secretariat Log No. 8714543, Dept. of State File No. P89 0048-1821, 
~eprinted in 26 ILM 1427 (1987). 
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By a note to the American Embassy at Baghdad, dated May 21, 1987, the 
Iraqi Ministry of Foreign Affairs replied, in part: . ` 


The Iraqi Government, respectful of the requirements of interna- 
tional law and concerned for the good relations with the United States 
of America and the friendship between the Iraqi and the American 
peoples, agrees to give compensation for the unfortunate and uninten- 
tional accident which occurred on May 17, 1987 involving the Ameri- 
can vessel the U.S.S. Stark. Compensation is offered for the loss of life, 
personal injuries and material damages.” 


The Government of the United States formally presented its claims to the 
Government of Iraq in a note that Acting Secretary of State Michael H. 
Armacost handed to Ambassador Hamdoon’s successor, Ambassador 
Abdul-Amir Ali al-Anbari, on April 4, 1988. It read, in part: 


[T]he United States Government has proceeded to compile the infor- 
mation necessary to prepare and present to the Government of Iraq 
claims for compensation for the damages caused by the attack on [the] 
U.S.S. Stark to the extent recognized by international law and prac- 
tice.. .. 


Claims on behalf of those suffering loss as a result of the deaths of 
thirty-seven members of the crew of [the] U.S.S. Stark are being pre- 
sented today to the Government of Iraq in a series of separate notes. 
The remaining claims will be presented subsequently as the evidence 
establishing the amount of damages in accordance with principles of 
international law becomes available.‘ 


By a covering note of the same date, the Acting Secretary transmitted 
thirty-seven separate notes on behalf of surviving close family members and 
dependents of the individual crewmen. The amounts claimed (which were 
prepared by the Department of State in conjunction with the Departments 
of the Navy, Defense and Justice) were carefully calculated consistent with 
principles of international law and practice, and were based on evidence 
from the claimants, Navy personnel, and salary data, as well as accepted 
economic and actuarial data, discounted to present value. The covering 
note, listing the name and the amount claimed for each deceased, stated, 
in part: 


The foregoing constitute all the claims arising out of the death of 
personnel aboard [the] U.S.S. Stark which the United States will pre- 
sent. In view of the substantial hardship and anguish which the un- 
timely and unforeseen deaths have imposed on the claimant family 
members, the United States Government anticipates that the Govern- 
ment of Iraq will wish to consider the claims expeditiously with a view 
toward prompt and full payment. To that end, the United States Gov- 
ernment is prepared to furnish the Government of Iraq documentary 
evidence as desired to support the claims, and to answer any questions 
regarding the claims with representatives of the Government of Iraq at 
the earliest possible date.® 


3 Ministry of Foreign Affairs Legal Bureau, Note No. 398, May 21, 1987, Dept. of State Fil 
No. P89 0048-1820, reprinted in 26 ILM at 1428. z 

4 Dept. of State File No. P89 0048-1823. 

5 Dept. of State File No. P89 0048-1826. 
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Following discussions at Baghdad in March 1989, the two Governments 
reached agreement on March 29, 1989, on settlement of the claims for a 
total of $27,350,374, to be paid to the 117 claimants. The Government of 
Iraq transmitted this amount to the United States Government by wire 
deposit to the Federal Reserve Bank in New York on April 14, 1989. The 
terms of the agreement, as set out in Note No. 194 from the American 
Embassy at Baghdad to the Iraqi Ministry of Foreign Affairs, dated March 
28, 1989, were as follows: 


1. The Government of the Republic of Iraq will pay to the Govern- 
ment of the United States of America the sum of U.S. $27,350,374 ina 
single payment as promptly as possible. ` 


2. The Government of the United States of America will accept the 
amount paid on behalf of all the claimants seeking compensation as a 
result of the deaths of the 37 individuals involved, and will be solely 
responsible for the distribution of the funds. i 


3. The agreed amount, when fully paid as agreed, will constitute a 
full and final settlement of all claims concerning the deaths of the 37 
individuals involved.® 


£ Dept. of State File No. P89 0048-1818, reprinted in 28 ILM at 645. 


INTERNATIONAL DECISIONS 
PETER D. TROOBOFF* 


Sovereign immunity—suits against foreign states under Alien Tort Statute— 
noncommercial tort exception—private right of action under treaties 


ARGENTINE REPUBLIC v. AMERADA HEss SHIPPING Corp. 109 S.Ct. 683, 
28 ILM 382 (1989). 
U.S. Supreme Court, January 23, 1989. 


Plaintiffs and respondents, Amerada Hess Shipping Corp. and United 
Carriers, Inc., were respectively the charterer and owner of the Hercules, a 
crude oil tanker that was bombed in international waters by Argentine 
military aircraft during the war over the Malvinas or Falkland Islands. The 
ship was severely damaged and had to be scuttled off the coast of Brazil. 
After unsuccessfully seeking relief in Argentina, the companies filed suit 
against defendant and appellant, the Argentine Republic, in the Southern 
District of New York. Plaintiffs argued that the federal courts had jurisdic- 
tion under the Alien Tort Statute (28 U.S.C. §1350 (1982)), which confers 
federal jurisdiction over ‘‘any civil action by an alien for a tort only, com- 
mitted in violation of the law of nations or a treaty of the United States.” 
The district court dismissed the suit for lack of subject matter jurisdiction, 
holding that the Foreign Sovereign Immunities Act of 1976 (28 U.S.C. 
§§1330, 1602-1611 (1982)) (FSIA) is by its terms the sole basis of federal 
jurisdiction over cases against foreign states.’ A divided panel of the U.S. 
Court of Appeals for the Second Circuit reversed.” The Supreme Court (per 
Rehnquist, C.J.) unanimously reversed the Second Circuit and held that the 
FSIA provides the exclusive basis of federal jurisdiction over suits against 
foreign states. 

The Second Circuit majority had held, first, that the sinking of a neutral 
vessel on the high seas without justification violates substantive principles of 
international law, and, second, that “international law currently denies im- 
munity for violations of international law.’ Building on those conclusions, 
the majority reasoned that, because statutes are presumed to be consistent - 
with international law and because a construction of the FSIA as denying 
access to the courts for suits alleging violations of international law would be 
contrary to international law, the FSIA should be construed to supersede 
the Alien Tort Statute only if Congress’s intent that it do so were clearly 
expressed. The Second Circuit held that Congress had not expressed with 
sufficient clarity its intent to withdraw the jurisdiction conferred by the 


* Jean A. Y. du Pont of the District of Columbia Bar assisted the Editor in the preparation of 
the summaries in this issue. 

' 638 F.Supp. 73 (S.D.N.Y. 1986). 

2? 830 F.2d 421 (2d Cir. 1987) (Kearse, J., dissenting), summarized in 82 AJIL 126 (1988). 

3 830 F.2d at 425. The court explained that the latter rule is “not surprising, when one 
considers that international law consists primarily of rules guiding the conduct of nations. If 
sovereign acts were immunized today from scrutiny under international law, the exception 
would nearly swallow the rule.” Id. at 425-26. 
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Alien Tort Statute, which was originally enacted as part of the Judiciary Act 
of 1789.4 i 

Although the Second Circuit’s holding was based on a succession of con- 
clusions, the Supreme Court addressed only the last, regarding congres- 
sional intent as reflected in the text and structure of the FSIA. Section 1604 
of the Act provides that, subject to existing international agreements, a 
foreign state is immune from the jurisdiction of courts of the United States 
except as provided in subsequent sections of the FSIA. Working in tandem 
with this provision, 28 U.S.C. §1330(a) confers federal subject matter juris- 
diction over cases against a foreign state when the foreign state is not 
otherwise immune under the FSIA. The operation of the two sections, the 
Court concluded, ‘“‘demonstrate[s] Congress’ intention that the FSIA be the 
sole basis for obtaining jurisdiction over a foreign state.in our courts.’* 

The Court was not troubled by the failure of Congress to declare that it 
was repealing the Alien Tort Statute insofar as it authorized suits against 
foreign states. Nor did the Court accept the Second Circuit’s view that 
denying respondents a forum would be, in effect, a disfavored repeal by 
implication of the Alien Tort Statute. Rather, the Court observed that the 
Alien Tort Statute does not expressly authorize suits against foreign states 
and that, at the time the FSIA was enacted, the 1789 statute had never 
provided the jurisdictional basis for a suit against a foreign state. Holding 
that Congress decided “to deal comprehensively with the subject of foreign 
sovereign immunity in the FSIA””’ and that express pro tanto amendment of 
the statute was unnecessary, the Court discussed no further the scope of the 
Alien Tort Statute. It noted that the Alien Tort Statute “of course has the 
same effect after the passage of the FSIA as before with respect to defend- 
ants other than foreign states.” The Court’s decision therefore left un- 
touched the recent line of cases using section 1350 as a basis for suits against 
foreign public officials who have committed acts of torture and similar 
violations of international human rights law abroad.° 

The Court also held that the respondents’ lawsuit did not fall within any 
of the FSIA exceptions to the immunity rule. Justices Blackmun and 
Marshall refused to join this part of the Court’s opinion, because in their 
view the court of appeals had not considered the issue, the issue had not 
been fully briefed by the parties and the grant of certiorari did not extend 
to it.!° 

The Court first considered the exception for noncommercial torts.) It 
observed that the tort exception was intended primarily for “traffic acci- 
dents and other torts committed in the United States” and by its terms 


4 Id. at 426-27. 5 109 S.Ct. 683, 688. 
ê Id, at 689. 7 Id. at 690. 
8 Id. 


? See Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980); Forti v. Suarez-Mason, 672 F.Supp. 
1531 (N.D. Cal. 1987). 

10 109 S.Ct. at 692-93 (Blackmun, J., concurring). 

1 This exception applies in cases 


in which money damages are sought against a foreign state for personal injury or death, or 
damage to or loss of property, occurring in the United States and caused by the tortious act 
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applies-only when the damage to, or loss of, the property involved occurs in 
the United States.!? The FSIA defines the “United States” as including all 
“territory and waters, continental or insular, subject to the jurisdiction of 
the United States.”!? The respondents had argued that the tort occurred 
“in the United States” because the high seas are part of the admiralty 
jurisdiction of the United States.'* The Court rejected this argument, rely- 
ing on “‘[t]he canon of construction which teaches that legislation of Con- 
gress, unless contrary intent appears, is meant to apply only within the 
territorial jurisdiction of the United States.’’!® Thus, the Court held that the 
noncommercial tort exception applies only when an injury at sea occurs 
within the territorial waters of the United States.’® 

The Court also rebuffed the respondents’ argument that jurisdiction ex- 
isted under the Geneva Convention on the High Seas!” and the Pan-Ameri- 
can Convention on Maritime Neutrality.’® As noted, the FSIA is by its terms 
“[s]ubject to existing international agreements to which the United States 
[was] a party at the time of the enactment of [the] Act.” The Court con- 
cluded that these Conventions were unavailing to the respondents because 
they “only set forth substantive rules of conduct and state that compensa- 
tion shall be paid for certain wrongs[; t]hey do not create private rights of 
action for foreign corporations to recover compensation from foreign states 
in United States courts.’’!® As support for the latter statement, the Court 
cited two decisions discussing the concept of ‘‘self-executing”’ treaties.”° 


* k k * 
The Supreme Court’s determination that the FSIA provides the exclusive 
basis for federal jurisdiction over foreign states was unquestionably correct. 


The FSIA text is unambiguous, and the legislative history, too, permits no 
other conclusion as to Congress’s intent.” Nor does the tort exception 








or omission of that foreign state or of any official or employee of that foreign state while 
acting within the scope of his office or employment. 


28 U.S.C. §1605(a)(5) (1982). 

12 109 S.Ct. at 690. 13 98 U.S.C. §1603(c) (1982). 

14 109 S.Ct. at 691 (relying on The Plymouth, 70 U.S. (3. Wall.) 20, 36 (1866). 

15 Id. (quoting Foley Bros. v. Filardo, 336 U.S. 281, 285 (1949)). The Court also held that it 
was irrelevant that the Argentine Republic’s action may have had effects in the United States 
because, unlike the commercial activities exception, 28 U.S.C. §1605(a)(2), the noncommercial 
tort exception does not provide that effects in the United States may be the basis for suits 
against foreign states. 109 S.Ct. at 691. 

16 109 S.Ct. at 691. The Court noted that the boundary of U.S. territorial waters was 
recently extended to 12 nautical miles. Proclamation No. 5928, 54 Fed. Reg. 777 (1989). 109 
S.Ct. at 691 n.8. 

U Apr. 29, 1958, 13 UST 2312, TIAS No. 5200, 450 UNTS 82. 

18 Feb. 20, 1928, 47 Stat. 1989, 1990-91, TS No. 845, 135 LNTS 187. 

19 109 S.Ct. at 692. 

2 Head Money Cases, 112 U.S. 580, 598-99 (1884); and Foster v. Neilson, 27 U.S. (2 Pet.) 
253, 314 (1829). 

3! See, e.g., H.R. REP. No. 1487, 94th Cong., 2d Sess. 12 (1976), reprinted in 1976 U.S. CODE 
Conc. & ADMIN. News 6604, 6610 (FSIA was “intended to preempt any other State or 
Federal law (excluding applicable international agreements) for according immunity to foreign 
sovereigns”). 
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provide any basis for removing immunity for a wrong allegedly committed 
on the high seas. The Court avoided dealing with the other elements of the 
Second Circuit’s line of reasoning, each of which raises serious problems. 

The Court treaded on weaker ground, however, when it articulated its 
reasons for denying respondents’ treaty exception arguments, although its 
conclusion appears sound. The Court’s analysis on this last point is likely to 
bring further uncertainty to a totally separate area of the law, one that is 
already far too confused. 

The treaties on which the respondents relied do not provide an exception 
to the general rule of sovereign immunity because those agreements do not 
purport to address the issue of sovereign immunity. The Court’s conclusion 
’ that these treaties set forth only substantive rules of conduct should have 
ended the matter. i 

The Court, however, went on to refer to “private causes of action,” and 
in this context cited cases having to do with whether a treaty is self-execut- 
ing. These concepts, although often confused by courts,?”? as the Supreme 
Court appears to have done, are quite distinct both from each other and, 
most significantly here, from the concepts of subject matter jurisdiction and 
foreign sovereign immunity that were before the Court. 

Whether or not a treaty is self-executing determines whether it has effect 
as domestic (as opposed to international) law. That distinction controls, 
among other issues, whether the treaty may provide the rule of decision ina 
domestic proceeding.** Whether an individual has a private right of action 
is a wholly separate question. An individual’s right to maintain an action 
z0 vindicate a right. conferred by a treaty may be derived from a source 
:ndependent of the treaty itself, such as state law or the Declaratory Judg- 
ment Act.” 

These last two concepts are obviously distinct from subject matter juris- 
diction and foreign sovereign immunity, the only issues before the Supreme 
Sourt in Amerada Hess. The Supreme Court’s discussion (and apparent 
zonfusion) of these issues illustrates the wisdom of Justices Blackmun and 
Marshall in preferring to reserve issues that were not fully briefed by the 
2arties,or considered by the courts below.” 


CARLOS M. VAZQUEZ 
Of the District of Columbia Bar 


2? See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808 (D.C. Cir. 1984) (Bork, J., ” 
concurring), cert. denied, 470 U.S. 1003 (1985). 

23 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §111 
+1987). 

*4 See, e.g., Hauenstein v. Lynham, 100 U.S. 483 (1879) (common law action in which treaty 
determined who had title to property). 

25 In addition to the FSIA exceptions discussed by the Court, commentators have argued 
that other FSIA exceptions provide authority for some types of suits against foreign states that 
could have been brought under the Alien Tort Statute according to the Second Circuit’s 
holding. See, e.g., Comment, Implied Waiver Under the FSIA: A Proposed Exception to Immunity for 
Fiolations of Peremptory Norms of International Law, 77 CAL. L. Rev. 365 (1989). 


1989] INTERNATIONAL DECISIONS 569 


Aliens—refugee status—asylum—well-founded fear of persecution—advisory 
opinion by Bureau of Human Rights and Humanitarian Affairs 


DOE v. IMMIGRATION AND NATURALIZATION SERVICE. 867 F.2d 285. 
U.S. Court of Appeals, 6th Cir., February 2, 1989. 


The plaintiff, a Chinese citizen who entered the United States under a 
nonimmigrant student visa, appealed from a decision by the Immigration 
and Naturalization Service (INS) to deny his request for asylum. Plaintiff 
claimed that he had a “well-founded fear of persecution,” the prerequisite 
to attaining “refugee” status under the Immigration and Nationality Act of 
1952 (the Act) and implementing regulations promulgated by the INS.’ He 
also claimed that the immigration judge had erred by refusing to obtain a 
second advisory opinion from the Department of State’s Bureau of Human 
Rights and Humanitarian Affairs (BHRHA).” The U.S. Court of Appeals 
for the Sixth Circuit (per Nelson, J.) held that (1) the immigration judge had 
abused his discretion by not requesting a second advisory opinion from the 
BHRHA,; and (2) the judge had incorrectly applied an objective standard in 
evaluating plaintiff's asylum request, when credible evidence demonstrated 
that plaintiff had a subjectively valid fear of persecution if deported to 
China. The court remanded the case to the immigration judge with instruc- 
tions to obtain a second opinion from the BHRHA and to consider plain- 
tiffs asylum request on the assumption that he qualified as a “‘refugee.’”* 

The INS began deportation proceedings against the plaintiff after the 
expiration of his student visa and denial of his request that it be renewed. In 
the course of those proceedings, the plaintiff submitted a request for asylum 
pursuant to section 208 of the Act (8 U.S.C. §1101(A) (1982)), claiming that 
he held a “well-founded fear of persecution” and thus met the definition of 
a “refugee.’’* He based his request on past antigovernment activities in 


! 8 U.S.C. §1101 et seg. (1982) and (Supp. V 1987); and 8 C.F.R. §208 (1988). The definition 
of “refugee” was added to the statute by §101(a)(42) of the Refugee Act of 1980, 94 Stat. 102 
(8 U.S.C. §1101(a)(42) (1982)). Section 208 of the Act (8 U.S.C. §1158(a)) requires the 
Attorney General to establish a procedure for considering applications for asylum by resident 
aliens. 

28 C.F.R. §208.7 requires that an INS district director request an advisory opinion in all 
applications for asylum. If an asylum decision is based wholly or partially on a BHRHA opinion, 
that opinion must be made part of the record unless it is deemed. classified. Id. §208.8(d). 
However, ifa request for asylum is made in the course of exclusion or deportation proceedings . 
(as it was in this case), the immigration judge shall not obtain an advisory opinion in addition to 
one previously obtained pursuant to §208.7 “unless circumstances have changed so substan- 
tially since the first opinion was provided that a second referral [to BHRHA] would materially 
aid in adjudicating the asylum request.” Id. §208.10(b). 

3 Even when an applicant is deemed to be a refugee, as defined by 8 U.S.C. §1101(a)(42)(A), 
the Attorney General still retains the discretion to deny him or her asylum. Id. §1158(a) (1982). 

48 U.S.C. §1101(A)(42) defines a refugee as 


any person who is outside any country of such person’s nationality or, in the case of a 
person having no nationality, is outside any country in which such person last habitually 
resided, and who is unable or unwilling to return to, and is unable or unwilling to avail 
himself or herself of the protection of, that country because of persecution or a well- 
founded fear of persecution on account of race, religion, nationality, membership in a 
particular social group, or political opinion. 
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China and his subsequent conversion to Christianity in the United States, 
both of which he claimed gave rise to such a ‘‘well-founded fear.” 

As required by the regulations, the immigration judge requested that the 
BHRHA issue an advisory opinion commenting on the plaintiff's asylum 
request. The BHRHA responded that, although the Chinese Government 
had persecuted its citizens in the past, steps such as the promulgation of a 
new legal code were now being taken “to correct such abuses of authority.”® 
It added that the very fact that the Chinese Government had issued a 
passport and travel authorization to the plaintiff suggested that “the appli- 
cant is not of particular interest to the government.” The BHRHA con- 
cluded that the plaintiff did not have a well-founded fear of persecution. 

The plaintiff then filed a motion with the immigration judge requesting a 
second advisory opinion. He argued that the BHRHA’s first letter had 
failed to address his fear of religious persecution based on activities in the 
United States following his arrival, which he described as the most impor- 
tant aspect of his asylum claim. The immigration judge denied the motion 
on two grounds: first, that it was based in part on an inadmissible affidavit 
from the plaintiffs attorney; and second, that the immigration court “has 
no authority to challenge a sister agency such as the Department of State.’”” 

On the merits of the asylum claim, the immigration judge found that the 
plaintiff genuinely feared being persecuted upon his return to China but 
that no objective evidence had been submitted in support of this fear: “the 
respondent has relied on his own uncorroborated statements and on various 
letters and on various supplemental documents and the various documents 
fail to identify the respondent as the one person against whom the Chinese 
government will act because of the specific reason given in the appli- 
cation.’’® 

The Board of Immigration Appeals (BIA) affirmed. Addressing the 
plaintiffs motion for a second advisory opinion, the BIA held that the INS 
regulations do not mandate that advisory opinions be “determinative” of an 
asylum application, simply that they be obtained.® “Regardless of the letter, 
the respondent can still make a successful claim, if he can establish a well- 
founded fear of persecution.”’° The BIA also agreed with the immigration 
judge that the plaintiff held a subjective fear of religious persecution that he 
had failed to substantiate with “objective” evidence. Similarly, the BIA 
found “no adequate demonstration” that the plaintiff's fear of political 
persecution was well-founded. It stated that the plaintiff would fail to meet 
the “well-founded” requirement regardless of the standard used to assess 
the validity of his fears.” 


5 867 F.2d 285, 287 (quoting BHRHA). ê Id. 

7 Id. at 288 (quoting immigration judge). 8 Id. 

9 See note 2 supre, which summarizes the substance of the provisions in question. 

10 867 F.2d at 288 (quoting BIA). 

1 Jd. The different standards cited by the BIA were a “clear probability,” a “realistic 
likelihood,” a “reasonable possibility,” and a “good” or “valid reason to fear” persecution. Id. 
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The court of appeals reversed the BIA on both issues. Noting the stand- 
ard for requesting a second BHRHA opinion, the court read the case law 
interpreting this standard as requiring a judge to obtain a second letter “‘if 
appropriate.”’!? The court found that the BHRHA’s failure to address the 
plaintiff's fear of religious persecution constituted such “appropriate” cir- 
cumstances. 

The court observed that INS regulations would not require an advisory 
opinion by the BHRHA, an agency more expert in human rights issues than 
an immigration judge, if judges were not expected to accord such opinions 
serious consideration. Yet, if an opinion addresses only part of a petitioner’s 
claim, “it gives INS nothing to consider.” !? Further, seeking such a second 
letter would not be an “impermissible ‘challenge’ to a sister agency,” as the 
immigration judge apparently believed.'* The court held that the immigra- 
tion judge had abused: his discretion by not requesting a second, ‘“‘respon- 
sive” opinion from the BHRHA. 

Regarding the merits of the asylum case, the court found the Supreme 
Court’s recent decision in I.N.S. v. Cardoza-Fonseca’® controlling. In Car- 
doza-Fonseca, the Supreme Court found the subjective nature of the “well- 
founded fear” test to stand in contrast to the objective nature of the ‘‘clear 
probability of persecution” standard applied where an alien requests a 
“withholding of deportation.” 16 From this explicit difference, and the legis- 
lative history of the definition of “refugee” under the Act, the Supreme 
Court found that Congress had intended to focus asylum inquiries on an 
applicant’s “subjective beliefs.”!” Cardoza-Fonseca also held that the require- 
ment that the fear be “well-founded” does not alter this focus on the appli- 
cant’s subjective beliefs. 

Following Cardoza-Fonseca, the Sixth Circuit held that the immigration 
judge had improperly imposed an objective standard of proof by requiring 
the plaintiff to base his claim on more than “‘his own uncorroborated state- 
ments.’’!® The court emphasized that both the judge and the BIA had found 
that the plaintiff genuinely held a subjective fear of persecution. Such credi- 
ble evidence, the court concluded, was sufficient to demonstrate a “fear” of 
persecution. 

As for the requirement that the fear be ‘ ‘well-founded,” the court sug- 
gested that the same subjective evidence would be sufficient. Even if objec- 
tive evidence of well-foundedness were required, the plaintiff had submitted 
“such evidence” to the immigration judge in the form of a letter by a Jesuit 
priest describing the persecution of observant Christians in China.'? The 
court thus remanded the case with instructions to obtain a “responsive” 
opinion from the BHRHA and to consider the asylum application on the 
assumption that plaintiff is in fact a refugee. 


12 McLeod v. ILN.S., 802 F.2d 89, 94 (3d Cir. 1986); Youssefinia v. I.N.S., 784 F.2d 1254, 
1259 (5th Cir. 1986). 


18 867 F.2d at 289. 14 Id. 
15 480 U.S. 421 (1987). 16 8 U.S.C, §1253(h) (1982). 
17 480 U.S. at 431. 18 867 F.2d at 290. 


19 Jd. at 291. 
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* * k * 


The Doe case is one of several post—Cardoza-Fonseca circuit court opinions 
to define the mix of objective and subjective evidence necessary to prove a 
“well-founded fear of persecution.” The Supreme Court ended most of the 
controversy over the “fear” component, holding that it may be proven by 
purely subjective evidence. The only remaining issue appears to be whether 
an appellate court should reverse an immigration judge’s finding that an 
applicant’s claim of subjective fear is not credible. At least one Ninth Circuit 
panel has done so, even while acknowledging that credibility determinations 
by trial courts “are granted substantial deference by reviewing courts.”?° In 
Doe, the plaintiffs credibility was not an issue, since both the immigration 
judge and the BIA had found that he held a genuine fear of persecution. 

More problematic is the evidentiary standard applied to the ‘‘well- 
founded” requirement. Cardoza-Fonseca affirmed that if “an objective situa- 
tion is established by the evidence,” an asylum applicant need only show that 
“persecution is a reasonable possibility.’ Thus, if the “clear probability” 
standard, which the Court rejected, requires proof of more than a 50 per- 
cent likelihood, the “reasonable possibility” formulation suggests a some- 
what lesser, but not minimal, likelihood of persecution. A number of recent 
appellate decisions have adopted this view. The Fifth Circuit has defined a 
“well-founded fear” as existing where “a reasonable person in her [the 
applicant’s] circumstances would fear persecution if she were to be returned 
to her native country.”®* The Fourth Circuit has required “specific, objec- 
zive evidence of a ‘good reason’ to fear persecution,” such as proof that 
“members of his [the applicant’s] group, which includes those with the same 
Dolitical beliefs of the petitioner, are routinely subject to persecution.” 
The Ninth Circuit has required that the fear have “some basis. . . in the 
reality of the circumstances. Mere irrational apprehension is not enough, ”?* 

Each of these formulations requires some objective evidence supporting 
zhe claim that the applicant’s fear is well-founded. This view seems sensible, 
since proof of well-foundedness by purely subjective evidence would add 
nothing to the court’s prior determination that the petitioner’s fear was 
credible and would thus render the “well-founded” component redundant 
and ultimately meaningless. Yet the Doe opinion comes dangerously close to 
such a holding. The immigration judge found the plaintiff's fear not tobe 
‘well-founded because the evidence consisted of uncorroborated statements 
Dy the plaintiff and documents that failed to single out the plaintiff as a likely 
object of persecution. In reversing the immigration judge, the Doe court, at 
ieast implicitly, held that such subjective evidence is sufficient to prove 
~vell-foundedness. If so, asylum applicants in the Sixth Circuit may be re- 
quired to do no more than give credible testimony of their fear of persecu- 


20 Vilorio-Lopez v. I.N.S., 852 F.2d 1137, 1141 (9th Cir. 1988). 

2! 480 U.S. at 440 (quoting INS v. Stevic, 467 U.S. 407, 424-25 (1984)). 

22 Guevara Flores v. I.N.S., 786 F.2d 1242, 1249 (5th Cir. 1986). 

23 M.A. A26851062 v. I.N.S., 858 F.2d 210, 214 (4th Cir. 1988), summarized in 83 AJIL 384 
(1989). 

4 Blanco-Comarribas v. I.N.S., 830 F.2d 1039, 1042 (9th Cir. 1987). 


1989) > ` INTERNATIONAL DECISIONS 573 


tion in order to attain refugee status. Apparently sensing the precariousness 
of its holding, the court also identified statements of third parties in the 
record that the immigration judge might have cited “if objective evidence of 
well-foundedness were required.”’*® 
With this statement, the court likely rendered its discussion of subjective 
evidence dicta. However, future asylum applicants and their counsel will 
certainly cite the Sixth Circuit’s opinion in support of a wholly subjective 
standard. 
GREGORY H. Fox 
Of the Massachusetts Bar 


Effect of expropriation and exchange controls on U.S. banks’ home office liability for 
foreign branch obligations—act of state—situs of intangible property 


WELLS FARGO ASIA LTD. v. CITIBANK, N.A. 852 F.2d 657. 
U.S. Court of E 2d Cir., July 18, 1988, petition for cert. filed January 
25, 1989, 57 U.S.L.W. 3507 (1989). 


TRINH v. CITIBANK, N.A. 850 F.2d 1164. , 
U.S. Court of P 6th Cir., July 8, 1988, petition for cert. filed December 
20, 1988, 57 U.S.L.W. 3455 (1989). 


EDELMANN v. CHASE MANHATTAN BANK, N.A. 856 F.2d 322, 861 F.2d 
1291 (as amended). 

U.S. Court of Appeals, Ist Cir., August 22, 1988 (amended December 16, 
1988). 


In these three breach-of-contract actions, United States federal courts 
considered the liability of home offices of U.S. banks for obligations of their 
foreign branches in the event of foreign governmental expropriation or 
exchange control measures. In each decision the court of appeals did not 
apply the act of state doctrine and gave no effect to the foreign governmen- 
tal action, largely on the ground either that the situs of the debt was not 
within the exclusive jurisdiction of the foreign state carrying out the govern- 
mental measure at issue or that the law governing the obligation was not 
that of the foreign state. 

In Wells Fargo, the Court of Appeals for the Second Circuit (per Kearse, 
J.) affirmed the district court and held that defendant-appellant Citibank, 
N.A. (a U.S.-chartered bank) is obligated, despite a Philippine exchange 
control decree preventing foreign exchange remittances, to repay in U.S. 
dollars in New York the balance due on certificates of deposit issued by 
Citibank’s Manila branch to plaintiff-respondent, the Singapore subsidiary 
of U.S.-chartered Wells Fargo Bank, N.A.' The Sixth Circuit (per Jones, J.) 
in Trinh affirmed the district court and held defendant-appellant Citibank, 

N.A. liable to repay in U.S. dollars in New York deposits of Vietnamese 
piasters made by plaintiff-respondent, a Vietnamese national, at Citibank’s 
branch office in Saigon prior to the time the branch’s assets were taken over 
by a Vietnamese government-owned bank.” Senior Judge Brown dissented. 


25 867 F.2d at 291. 
! 852 F.2d 657, 661. 2? 850 F.2d 1164, 1172. 
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Finally, the First Circuit in Edelmann (per Wisdom, J., by designation) re- 
versed the district court and held that defendant-respondent Chase Man- 
hattan Bank, N.A. (another U.S.-chartered bank) is obligated to honor 
certificates of deposit issued to plaintiff-appellant by defendant’s former 
Cuban branch, which had been expropriated by the Cuban Government.’ 
The United States appeared as amicus in Wells Fargo and Trinh but not in 
Edelmann. 

The plaintiff in Wells Fargo, the Singapore subsidiary (Wells Fargo Singa- 
pore), had purchased through an Asian money broker two $1-million 6- 
month non-negotiable certificates of deposit from Citibank’s Manila branch 
office (Citibank Manila). The exchange of telexes between Citibank Manila 
and Wells Fargo Singapore made clear that payment for the certificates of 
deposit and repayment upon their maturity would occur through New York 
accounts of the branch and subsidiary with correspondent banks. After 
purchase of the certificates but prior to their maturity, the Philippine Gov- 
ernment initiated a foreign debt restructuring program that included a 
Memorandum to Authorized Agent Banks (MAAB 47) requiring the Cen- 
tral Bank’s approval for all remittances by Philippine banks, including Citi- 
bank Manila, of foreign exchange in repayment of foreign currency obliga- 
tions to foreign banks.‘ 

When the certificates of deposit matured, Citibank Manila refused to 
repay. After Wells Fargo Singapore filed its legal action in the United States 
District Court for the Southern District of New York, Citibank Manila 
obtained permission from the Philippine Government to apply a pro rata 
share of its non-Philippine-source U.S. dollar holdings in partial repayment 
of the obligation to Wells Fargo Singapore. Citibank, N.A. maintained that 
it was not liable to pay the balance due from its worldwide assets. Citibank 
Manila had no further non-Philippine-source U.S. dollar holdings, and the 
Philippine authorities would not permit the certificates of deposit to be paid 
from U.S. dollar-denominated assets held in the Philippines on the books of 
Citibank Manila." 

The district court held initially for Wells Fargo Singapore on the ground 
that Philippine law, as the law of the situs of the debt obligation, governed 
the dispute. Under Philippine law, the district court also found, Citibank’s 
worldwide assets were available to satisfy the claim for payment of the 
certificates of deposit. The district court added in dictum that the act of 
state doctrine was in no way implicated because neither Philippine law nor 
Philippine policy would be affected by payment by Citibank, N.A. from 
foreign currency sources outside the Philippines. 

The Second Circuit remanded initially to determine where the parties 
had contracted that the debt could be repaid and, in particular, whether the 
certificates were collectible only in Manila. The district court responded 
that the parties had agreed upon New York as the place for repayment (as 
opposed to collection)—i.e., the locus of the wire transfers to effect satisfac- 


3 861 F.2d 1291, 1305. 4 852 F.2d at 659. 
5 Id. ® 660 F.Supp. 946, 950 (S.D.N.Y. 1987). 
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tion at maturity.” The Second Circuit concurred in this finding and in the 
district court’s further holding that the parties had not established where 
collection could occur if Citibank Manila failed to pay the certificates. Fi- 
nally, the court of appeals affirmed the district court’s determination on 
remand that New York law governed the dispute since New York had the 
greatest interest in the outcome, and its law was the lex loci solutionis and was 
most likely to promote uniformity of result. Moreover, New York law pro- 
vided for Citibank, N.A.’s worldwide assets to be available for satisfaction of 
the obligation, and, as the district court noted, Philippine law appears to 
permit a bank to agree to repayment in a location other than the branch 
where the obligation arose.* Applying a clearly erroneous standard,’ the 
court of appeals had no difficulty finding support for the district court’s 
holding that the parties had agreed to repayment in New York through 
correspondent banks. 

The court of appeals avoided a difficult issue that the United States had 
raised in its amicus brief and, as well, the potential role of the act of state 
doctrine in the case. The United States had expressed a “policy interest in 
the principle that, in the absence of agreement to the contrary, a U.S. bank 
should not bear the risk that a foreign government will impose restrictions 
on the deposits of its foreign branches.”?° Since the district court had found 
“just such an agreement,” the court of appeals determined that the U.S. 
policy was not applicable. By reading MAAB 47 to have “no effect on a 
bank’s obligations to perform acts outside of the Philippines,’”’!’ the court 
also had no need to confront whether to refuse to give effect to the Philip- 
pine governmental action. 

Trinh concerned a joint savings deposit account that the plaintiff, a Viet- 
namese national, had opened with his father at the Saigon branch of Citi- 
bank in 1974. Paying interest at an annual rate of 19 percent compounded 
daily, the deposit account was governed by an agreement permitting with- 
drawals only in Vietnamese piasters, which were by law nonconvertible. 
Further, the agreement provided that Citibank would not “accept responsi- 
bility for any loss or damage suffered or incurred by any depositor resulting 
from government orders, laws, levies, taxes, embargoes, moratoriums, ex- 
change restrictions or from any other cause beyond its control.’’!” 

Citibank, N.A. closed its Saigon office one week before the South Viet- 
namese fell to the Government of North Vietnam. The office’s assets were 


7 852 F.2d at 659 (citing district court’s unpublished order, dated Apr. 22, 1988, at 4, 6). 

8 Id. at 659-60. 

° The court departed from the general rule that a deposit is situated at the branch at which it 
is carried (see, e.g., Vishipco Line v. Chase Manhattan Bank, N.A., 660 F.2d 854, 862 (2d Cir. 
1981), cert. denied, 459 U.S. 976 (1982)), finding that this normal limitation on the situs of a 
banking debt is subject to variation by agreement of the parties and that there was evidence of 
such an agreement. 852 F.2d at 660. 

1° 852 F.2d at 661. This policy was motivated by the exemption of foreign branches of U.S. 
banks from the reserve and deposit insurance requirements applicable to domestic deposits, 
reducing such branches’ effective costs of funds and permitting them to compete with non-U.S. 
banks that are free from those restrictions. 

"Id, 12 850 F.2d at 1173. 
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entrusted to the U.S. Embassy in Saigon for transfer to the National Bank of 
Vietnam, the South Vietnamese central banking authority. The following 
day, the South Vietnamese Minister of Finance and the National Bank 
issued a joint communiqué that noted the closure of Citibank’s and certain 
other U.S. banks’ branches in Saigon, and stated that the two Vietnamese 
entities would guarantee the return of all money legally deposited with the 
branches under procedures to be announced.’ 

The North Vietnamese takeover of South Vietnam and its Provisional 
Revolutionary Government prevented any such announcement. The new 
Government expropriated the former U.S. branch bank offices, but the 
issue of whether the North Vietnamese expropriation order purported to 
assume responsibility for the liabilities of those offices remained in dispute. 
The National Bank of Vietnam, then under North Vietnamese control, 
published policies with respect to the gradual settlement of accounts with 
the formerly private banks, including those whose owners had fled the 
country.’* Five years later, upon his release from a “‘reeducation” camp, the 
plaintiff’s father sent his son, then a United States citizen and resident, the 
passbook for the joint account. Plaintiff brought suit in the United States 
District Court for the Eastern District of Michigan when Citibank, N.A. 
refused to pay the joint account in New York on the ground that the 
National Bank of Vietnam was responsible for the obligation.’® 

The Sixth Circuit, upholding the district court’s application of Vietnam- 
ese law, held that ‘‘it is a general banking principle that the home office is 
ultimately liable on a deposit placed in its foreign branch if, as here, the 
branch closes or otherwise wrongfully refused to return a deposit.’’’© The 
court of appeals rejected the assertion by Citibank, N.A. that its agreement 
with the depositor distinguished between credit risk, for which the home 
office would be liable outside Vietnam, and sovereign risk, for which the 
home office would not be liable. The court found support for its holding in 
the Vietnamese law, which had required that foreign banks operate through 
branches rather than locally incorporated subsidiaries. This method of 
operation arguably caused the bank’s depositors to believe that their de- 
posits would be safer with Citibank than with a locally incorporated bank 
and that the New York office would be “good” for deposits: “for whatever 
reason—whether it be financial mismanagement, insolvency, or political 
events—Citibank Saigon could not return them.’’!” 


3 Jd, 14 Td. at 1166-67. 

15 Td. at 1167. : 

16 Id. at 1168. The court noted that Citibank was “surely correct in arguing that absent 
special circumstances, deposits made in branch banks are payable only there,” but ruled that 
the closing of a branch.was one such “special circumstance” which would trigger liability 
against the home office. Id. at 1168-69. 

17 Id. at 1169. The court was not persuaded by Citibank’s claim that the restrictions in the 
payment terms of the deposit agreement—limiting payments on deposits to Vietnam and 
Vietnamese piasters—were sufficient to notify depositors that they bore the risk of loss and 
would have no recourse against the home office in the event the branch closed. For such 
contract limitations to be effective, the court said, the provisions “must be explicit and must 
clearly and unmistakably inform depositors that they have no right to proceed against the home 
office.” Id. at 1170. 
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Citibank, N.A. also argued that the new Government of Vietnam had 
assumed the assets and'liabilities of the Vietnamese branch and that this act 
of state must be given effect by United States courts. But the court of 
appeals rejected this defense, agreeing instead with the district court’s hold- 
ing that the acts of the South Vietnamese Government on the eve of its fall 
could not bind the new Vietnamese regime. Moreover, the court was not 
persuaded that the new Government, in confiscating the nation’s banks, had 
also assumed the liabilities of the expropriated branches. In any event, the 
court found that the “deposits [of plaintiff] in Citibank Saigon no longer 
had their ‘situs’ in Vietnam at the time of the [expropriation] decrees.’’!® 
Relying on the Second Circuit’s ruling in Vishipco Line v. Chase Manhattan 
Bank, N.A., the court held that “‘for purposes of the act of state doctrine, a 
debt does not have its ‘situs’ in the foreign state unless the state has the 
power to enforce or collect it; a power which, the [Vishipco] court explained, 
is dependent upon jurisdiction over the debtor.”’!® Since Citibank, N.A. had 
abandoned its branch before the Provisional Revolutionary Government 
took over, the situs of the debt to the plaintiff was held to be outside 
Vietnam at the time of the nationalization and, accordingly, the court found 
that the act of state doctrine was inapplicable. 

In his dissent, Senior Judge Brown found a crucial difference between the 
instant case and Vishipco: here, Citibank maintained that the deposit agree- 
ment was governed by Vietnamese law, which provided no basis for recov- 
ery; in Vishtpco, Vietnamese law was not invoked and the defendant Chase 
Manhattan Bank conceded that the contract should be construed under 
New York law, which held the bank liable in the absence of an affirmative 
defense rendering the deposit contract unenforceable. He would have ac- 
cepted the distinction advanced by Citibank between sovereign and credit 
risk based on the force majeure clause of the contract and, thus, would not 
have held Citibank liable for failure to pay plaintiff since the nonpayment 
resulted from political events in Vietnam.”° 

In the third case, Edelmann, the claim by plaintiffs arose from ten certifi- 
cates of deposit purchased from the Havana and Marianao branches of 
Chase, N.A. in late 1958 on the eve of the Castro revolution. Written in 
Spanish and based on Chase, N.A.’s worldwide form, the certificates of 
deposit, which matured in mid-1959 and paid interest only for the period 
prior to maturity, were sold by Chase’s local personnel as a means of secur- 
ing local assets against impending political change in Cuba and were “‘like 
American money.’”! The certificates were denominated in pesos, which at 
that time were completely interchangeable with the U.S. dollar. Although 
the plaintiffs fed Cuba in 1960, prior to the nationalization of Chase’s 
branches in Cuba, the certificates of deposit were not presented in New 
York for collection until 1985. When Chase New York refused to pay, 
plaintiffs filed suit in the United States District Court for the District of 
Puerto Rico. The district court dismissed the complaint on the basis that the 


18 Td. at 1171. g 
19 Id, at 1172 (citing Vishipco, 660 F.2d 854, 862 (2d Cir. 1981)). 
2 Jd. at 1175-79 (Brown, J., dissenting). 21 861 F.2d at 1291-93. 
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certificates of deposit were governed by Cuban law and its 15-year statute of 
limitations barred the claim.”? 

The court of appeals reversed the district court and found for the plain- 
tiffs. First, the court concluded that the certificates of deposit were gov- 
erned by New York law whose 6-year statute of limitations did not begin to 
run until the certificates of deposit were presented for payment in 1985. 
Its choice-of-law decision was based on a careful review of the relevant 
contacts of the contract at issue with the potentially applicable law, and 
relied heavily on the choice-of-law principles set forth in section 6 of the 
Restatement (Second) of Conflict of Laws. 

Second, although the court was “strongly pulled not to penalize an inter- 
national bank” by making it pay twice, it found that the facts of the case—in 
particular, evidence of the quite explicit, and in the end persuasive, oral 
representations of branch officers that plaintiffs’ money would be protected 
against Castro—required that the expectations of the parties control the 
decision.” 

In comparing the case before it to other home office liability cases, the 
court necessarily also considered whether the act of state doctrine might 
provide Chase with an affirmative defense to liability.” The court reviewed 
this issue even though Chase had not argued the act of state defense plead in 
its answer; the court perhaps correctly surmised that the Second Circuit’s 
decision to deny the act of state defense on similar facts in Garcia v. Chase 
Manhattan Bank, N.A. had deterred Chase from pursuing that defense. 28 As 
the court in Edelmann noted, in Garcia Cuba’s expropriation of all banks had 
been relied upon as a basis for precluding Chase’s liability for certificates of 
deposit issued by its former Cuban branch. The Garcia court rejected the 
applicability of the act of state doctrine, however, finding the issue cf Chase 
New York’s liability to be a purely private dispute, regarding a relationship 
created primarily to ensure the safety of the depositor’s funds, in which 
Cuba had no interest.?” 

In addition to Garcia, Judge Wisdom also considered the Trinh ruling, 
which had been released only a few weeks before, and the Wells Fargo ruling 
by the district court (which, as noted, was later affirmed). From this review 
of the pending litigation, Judge Wisdom concluded that “the act of state 
doctrine has its limitations,” and could not excuse Chase New York from 
liability for payment of the certificates of deposit, where representations by 
the bank employees who sold the instruments amounted, in the court’s view, _ 
to a guarantee of worldwide payment.”® 


22 668 F.Supp. 99 (D.P.R. 1987). 23 861 F.2d at 1301-02. 
21 Id. at 1302. 2 Id. at 1302-03: 
2 735 F.2d 645 (2d Cir. 1984). ` 27 Id. at 651. 


28 861 F.2d at 1304-05. In its amended holding, the First Circuit eee to distinguish 
Perez v. Chase Manhattan Bank, N.A., 61 N.Y.2d 460, 474 N.Y.S.2d 689, cert. denied, 469 
U.S. 966 (1984), a New York Court of Appeals decision on almost identical facts to Garcia and 
Edelmann. In Perez the Court of Appeals applied the act of state doctrine to defeat the deposi- 
-or’s claim because the certificates of deposit were also payable within Cuba and thus had a situs 
chere at the time of the expropriation. In Garcia, the First Circuit noted, a jury had found that 
chere was a separate contractual undertaking to ensure the safety of the depositor’s money and 
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* k * + 


Wells Fargo and Edelmann both concerned liability for certificates of de- 
posit, but different governmental measures—foreign exchange controls 
and nationalization, respectively—were at issue. Situs and the act of state 
doctrine arguably have no role in the former case since only the interna- 
tional collection system—a system of interbank debtor-creditor relation- 
ships—was involved. Trinh, like Edelmann, involved a governmental expro- 
priation of a foreign bank branch, to which situs and the act of state doctrine 
are more relevant considerations. 

In Wells Fargo the court avoided the act of state issue because of the 
agreement between the parties for repayment outside the Philippines and 
the inapplicability of the Philippine measure to acts outside that country’s 
territory. In Trinh the decisive factor for act of state purposes was the 
“voluntary” removal of the U.S. bank’s branch from the foreign state prior 
to the foreign governmental act of expropriation. As a result, the debt in 
Trinh was found to be outside the foreign state at the time of expropriation 
and, hence, the court followed the extraterritorial exception to the act of 
state doctrine. Finally, in Edelmann the act of state defense was not pressed 
by Chase because of the Second Circuit’s earlier ruling in Garcia that the 
act of state doctrine had no role in a private dispute between the deposi- 
tor there and Chase, particularly when the Cuban action “did not accom- 
plish the cancellation of Chase’s obligation to ensure the safety of 
Garcia’s funds.”?° i 

These cases are troublesome for actors in the international financial com- 
munity who had certain expectations, often evidenced in the pricing of their 
transactions, regarding enforcement of their contracts only against assets in 
the country where the bank branches were operating. The decisions are also 
disappointing to those who are interested in greater understanding of the 
act of state doctrine. Because the courts place extreme importance on juris- 
diction over the debtor in fixing a situs for intangible debts, highly fact-spe- 
cific decisions of little practical guidance often result. And, by treating the 
situs inquiry, even in the act of state context, as primarily a factual question 
rather than essentially a legal one,*° courts fail to decide on applicability of 
the act of state doctrine through careful examination of the underlying 
purposes of the doctrine as a choice-of-law test and the territorial exception. 

In Trinh, by having to pay twice (in dollars and at a rate well in excess of 
the then lawful rate in the United States), the defendant-appellant was 
penalized for its prudence in following U.S. Embassy evacuation proce- 


the Second Circuit had concluded that the act of state doctrine was thus not implicated. 735 
F.2d at 651. The First Circuit then remanded the case for further factual findings. 861 F.2d at 
1305. 

29 735 F.2d at 649, quoted in Edelmann, 861 F.2d at 335. 

30 With respect to the situs of tangible property, “sovereignty is pure fact.” American Banana 
Co. v. United Fruit Co., 213 U.S. 347, 358 (1909) (Holmes, J.). The situs of an intangible 
obligation is a legal, not a factual, determination, because the localization of the intangible 
within a jurisdiction determines the law applicable to it and the extent to which laws of 
competing jurisdictions are to be given effect. 
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dures. Wells Fargo in large part turned on the fact that U.S. dollars were 
used, and the transactions settled in New York, to find that the obligations 
were recoverable in New York; it thus ignored that the U.S. dollar has for 
many years been an international currency without having led parties to 
expect that New York law will automatically be applied. Only in Edelmann 
was a comprehensive choice-of-law analysis undertaken. Because the act of 
state doctrine is essentially a super-choice-of-law rule with constitutional 
underpinnings, consideration of the legal incidents of debt similar to those 
considered by Judge Wisdom in Edelmann might lead to more coherent 
decisions.” 


ROBERT J. DILWORTH 
Of the New York Bar 


Hague Service Convention—applicability under U.S. law—failure of subsidiary to 
accept service on behalf of foreign parent company—sanctions under Rule I 1 of 
Federal Rules of Civil Procedure 


SHEETS v. YAMAHA MOTORS Corp. No. 82-4402. 
U.S. District Court, E.D. La., December 30, 1988. 


Plaintiff Sheets sought sanctions under Rule 11 of the Federal Rules of 
Civil Procedure against defendants, the Yamaha Motor Co. Ltd. (Yamaha 
Japan) and its wholly owned American subsidiary, Yamaha Motors Corp., 
U.S.A. (Yamaha U.S.A.), for misconduct in discovery and frivolous insist- 
ence that service on the foreign parent be made in conformity with the 
Convention on Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters, better known as the Hague Service Conven- 
tion.' Plaintiff had effected service under the Louisiana long-arm statute, 
which permitted service on the subsidiary as involuntary agent for the de- 
fendant parent company in an action arising out of business transacted or 
tortious conduct occurring in the state. The U.S. District Court for the 
Eastern District of Louisiana initially awarded $25,000 in sanctions to the 
plaintiff.” On appeal, the U.S. Court of Appeals for the Fifth Circuit re- 
manded the decision for further findings by the district court on the 
grounds for imposing sanctions.* The district court held (per Schwartz, J.): 
in light of the decision of the Supreme Court in Volkswagenwerk Aktiengesell- 


31 See generally Gruson, The Act of State Doctrine in Contract Cases as a Conflict-of-Laws Rule, U. 
ILL. L. Rev. 519 (1988); Note, The Act of State Doctrine: Resolving Debt Situs Confusion, 86 
Co.um. L. REv. 594, 611-17 (1986); Note, Recent Approaches to Situs of Debt in Act of State 

` Decisions, 1 CONN. J. INT'L L, 151, 179-83 (1985-86). 

1! Opened for signature Nov. 15, 1965, 20 UST 361, TIAS No. 6638, 658 UNTS 163 [herein- 
after Convention]. 

2 Sheets v. Yamaha Motors Corp., U.S.A., 657 F.Supp. 319 (E.D. La. 1987), aff'd in part, 
rev'd in part, 849 F.2d 179 (5th Cir. 1988). 

3 849 F.2d at 186. The circuit court found the holding below unclear as to the specific 
behavior the district court was penalizing and the rules or provisions on which it had relied. 
The Fifth Circuit thus requested additional findings on remand that would set ferth more 
specifically the basis for the award. Id. 
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schaft v. Schlunk, involving a state service statute virtually identical to that of 
Louisiana,* the defendants’ failure to waive service under the Hague Con- 
vention needlessly increased the cost of litigation and was properly the 
subject of Rule 11 sanctions.” 

This is among the first lower court cases to turn on the Supreme Court’s 
recent pronouncement in Schlunk on the inapplicability of the Hague Ser- 
vice Convention to service of process on a foreign parent company through 
its American subsidiary where service otherwise conforms with the internal 
law of the forum. In 1982 plaintiff had brought suit against Yamaha U.S.A., 
a California corporation, for damages arising out of Yamaha’s alleged mis- 
appropriation of an improvement to its tri-motorcycle that plaintiff claimed 
to have developed. Plaintiff amended his complaint in April 1984 to include 
Yamaha Japan,° and attempted to serve the Japanese corporation through 
its United States subsidiary. Yamaha Japan moved to quash service’ on the 
ground that this method of delivery did not conform with the Hague Ser- 
vice Convention.® Such service was properly made by plaintiff on Yamaha 
Japan in July 1985.° 

In its initial decision in the case, the district court dismissed the claim on 
its merits but at the same time imposed sanctions on defendants in the 
amount of $25,000 for conduct needlessly increasing the costs of the litiga- 
tion. The court based the award in part on the refusal of Yamaha Japan to 
accept service through its American subsidiary and its corresponding insist- 
ence that service on it be made in accordance with the Hague Convention.’® 
In July 1980, while affirming the lower court’s decision with respect to the 
misappropriation claim, the Fifth Circuit remanded the case on the matter 
of sanctions for further findings.’ The circuit court suggested in particular 
that “[t]here appears to be no basis for sanctioning [defendants] for forcing 
[plaintiff] to execute service of process on Yamaha Japan under the Hague 
Convention. Yamaha Japan clearly had the right to be served under the 
proper service procedure.’’!” 


4 108 S.Ct. 2104 (1988), summarized in 82 AJIL 816 (1988). 

5 No. 82-4402, slip op. at 10. Because the district court could not “clearly delineate what 
other [attorneys’] fees were needlessly incurred as a result of defendants’ alleged wrongful 
conduct,” it denied the plaintiff’s remaining request for sanctions. Jd. at 10-11. 

ê 849 F.2d at 182 n.2. 7 657 F.Supp. at 323 n.8. 

8 The Convention, which applies “‘in all cases, in civil or commercial matters, where there is 
occasion to transmit a judicial or extrajudicial document for service abroad,” requires that 
documents be served through a “Central Authority” in the receiving state, which may request 
translation of served documents into the official language of that state. Convention, supra note 
1, Arts. 1, 3 and 5. 

9 849 F.2d at 182 n.2. 

10 Td, at 185, 657 F.Supp. at 323. Sanctions were also based on the failure of Yamaha U.S.A. 
to acknowledge that Yamaha Japan had independently patented an improvement similar to the 
invention claimed by plaintiff. 657 F.Supp. at 323-24. ; 

11 849 F.2d at 186. 

#2 Id. at 185 n.5. The court further noted that “[t]he two corporations appear to have had 
legitimate business reasons for insisting on this right, including avoidance of judicial piercing of 
the corporate veil and imposition of liability on one corporation for the acts of the other.” Id. 
The Fifth Circuit’s decision in Sheets makes no mention of the Supreme Court’s decision in 
Schlunk, which had been handed down several weeks before. 
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Despite the Fifth Circuit’s dictum on the defendant’s right to be served 
under the Hague Convention, the district court determined on remand that 
sanctions were warranted in the amount of $1,200. This finding was specifi- 
cally based on Yamaha Japan’s insistence on service consistent with the 
Convention. In making the award, Judge Schwartz relied on the Supreme 
Court’s ruling in Schlunk that the procedure under the Hague Service Con- 
vention is not mandatory when service as provided under local law is ac- 
complished on the foreign parent’s wholly owned U.S. subsidiary as agent 
for the parent, and that such service is effective so long as it conforms with 
state law. Inasmuch as the Illinois long-arm statute under consideration in 
Schlunk was substantially the same as the Louisiana law involved in Skeets, the 
court found Yamaha Japan to have needlessly increased litigation costs in 
forcing adherence to the Hague Service Convention. The court regarded as 
significant to its action that “[t]his is not a case where the separate identity of 
the parent and subsidiary was carefully observed,” as evidenced by one 
attorney’s representation of both Yamaha entities.'*? The court did not, 
however, award the full amount of sanctions requested by plaintiff to cover 
the expense of complying with the requirements of the Hague Service 
Convention."* 


* k k * 


In light of its timing, the Sheets decision lacks a plausible foundation. 
Yamaha Japan’s insistence on service under the Hague Service Convention 
occurred well before the Supreme Court’s ruling in Schlunk. At that time, as 
noted by the Fifth Circuit, the foreign parent had every right to believe that 
it was proceeding reasonably in demanding that service upon it conform to 
the mandatory requirement under the treaty. Given that the Schlunk out- 
come was hardly a foregone conclusion, as evidenced by the different 
grounds for decision in the Supreme Court’s opinion, Yamaha Japan’s 
course of action was far from the frivolous conduct required for the imposi- 
tion of Rule 11 sanctions.’ The award seems to have arisen more from the 
district court’s intense irritation with the defendants’ style of litigation than 
from the merits of their arguments.'® 


13 Slip op. at 4. 

4 Id. at 10. Plaintiff asked for $9,300 in such expenses. In light of the Fifth Circuit’s 
skepticism ‘‘as to the propriety of the breadth of the [district] court’s award of sanctions in this 
rase,” 849 F.2d at 185, Judge Schwartz may have granted the lower award on remand as a way 
of chastising defense counsel in the case without risking the scrutiny that a higher award would 
provoke upon further appeal. The court found the plaintiff’s claimed investment of 31 billable 
hours on the treaty service effort to be excessive. Instead, the district court found 16 billable 
hours at $75 per hour more than sufficient to compensate plaintiff for the legal skills employed 
in serving Yamaha Japan under the Hague Service Convention. Slip op. at 9. 

15 Fora sampling of the various standards used to decide Rule 11 cases, see Scwarzer, Rule 11 
Revisited, 101 Harv. L. Rev. 1013, 1015 (1988). 

16 Characterizing defense strategy in the case as “‘obfuscatory,” the district court “could only 
speculate whether defense counsel had been instructed to ‘play hard ball’, no matter what the 
issue, a strategy which hardly frees the Court and the parties to direct their attention to matters 
truly at issue.” Slip op. at 4, 5. 
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Questions of timing aside, courts would be best advised to stay away from 
the punitive approach of the Sheets decision in future considerations of the 
relationship between internal law and the Hague Service Convention. 
Schlunk did not by any means decide all aspects of this relationship.’” 

Foreign parent companies would probably be best advised not to press for 

. conformity with the Hague Service Convention in circumstances precisely 
similar to those before the Supreme Court in Schlunk, i.e., where service ona 
foreign corporation is made under-local law by serving a wholly owned U.S. 
subsidiary when an agency relationship with the foreign parent is strongly 
supported by the facts. There will inevitably be variations on these facts that 
will call for further judicial refinement of the issue of how far local U.S. state 
law can be permitted to contro] under a treaty designed: to establish a 
uniform transnational regime for service of process. Excessive reliance on 
Rule 11 will only complicate the difficult task of reconciling the Supreme 
Court’s decision in Schlunk with the purpose of the Convention: to provide 
timely actual notice of suit to a foreign defendant in courts of the United - 
States.* 


PETER J. SPIRO 
Of the New York Bar 


Foreign state—Republic of the Marshall Islands—treaties—sovereignty—Trust 
Territory of the Pacific Islands 


BANK OF Hawal v. BALOS. 701 F.Supp. 744. 
U.S. District Court, D. Haw., December 12, 1988. 


Plaintiff bank, incorporated under the laws of the state of Hawaii, 
brought an action in the United States District Court for the District of 
Hawaii against defendants, residents and citizens of the Republic of the 
Marshall Islands (RMI). One of the defendants, Imata Kabua, moved to 
dismiss the complaint for lack of subject matter jurisdiction on the ground 
that diversity of citizenship did not exist because defendants were not citi- 
zens of a “foreign state” within the meaning of 28 U.S.C. §1332(a)(2).! The 
district court (per King, J.) denied the motion and held that diversity juris- 
diction exists because the RMI, although technically retaining membership 


‘7 Published foreign commentary on Schlunk is still not available, but the views of other states 
parties on the case were on the agenda for the special meeting of central authorities under the 
Hague Service Convention (and the Hague Evidence Convention) convened by the Hague 
Conference on Private International Law, April 17-20, 1989. The Hague Conference’s report 
on this special meeting will undoubtedly reflect the position ofc certain states on the Schlunk 
ruling and related issues. 

18 See Schlunk, 108 S.Ct. at 2114 (Brennan, J., concurring). 

128 U.S.C. §1332(a)(2) provides: “The district courts shall have original jurisdiction of all 
civil actions where the matter in controversy exceeds the sum or value of $10,000. . . and is 
between . . . (2) citizens of a State and citizens or subjects of a foreign state . . . .” 28 
U.S.C.A. §1332(a)(2) (West Supp. 1989). 
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in the Trust Territory of the Pacific Islands (TTPI),” has de facto become a 
foreign state. 

. The court acknowledged that previous cases had determined that the 
TTPI was not recognized by the United States as an independent sovereign, 
‘and thus did not qualify as a “foreign state” for purposes of diversity juris- 
diction under section 1332.° Article 3 of the Trusteeship Agreement for the 
Former Japanese Mandated Islands* provides that the United States has 
“full powers of administration, legislation, and jurisdiction” over the TTPI. 
As a practical matter, the United States is therefore able to exercise full 
sovereign power over the members of the trust. Furthermore, because the 
Trusteeship Agreement designates the TTPI as a strategic trust, the United 
States is responsible only to the United Nations Security Council for its 
administration, is given preferential treatment in economic matters and is 
allowed unilaterally to bar anyone, including the United Nations, from any 
and all areas of the trust. The World Communications Corp. court, citing these 
terms of the Agreement and other cases, reasoned that the grant of power 
to the United States under the Trusteeship Agreement implied that the 
TTPI was not recognized by the United States as an independent sovereign 
and was not an independent international entity, qualifying as a “foreign 
state” for purposes of 28 U.S.C. §1332.° 
-In light of the holding of World Communications Corp. and other consistent 

cases, the court determined that the crucial issue before it was whether 
circumstances had so changed since the earlier cases were decided that those 
cases should not now control in determining the RMI’s status. After re- 
viewing the relevant facts, the court concluded that circumstances had so 
changed. 

The court first discussed the history of the Compact of Free Association 
Act of 1985” to show that the United States now recognizes the RMI as an 
independent sovereign. In 1976 the people of the Marshall Islands voted to 
enter into a free association with the United States in anticipation of the 
expiration of the trusteeship created by the Trusteeship Agreement. On 


2? The TTPI consists of approximately 96 island units located in the western Pacific Ocean 
north of the equator. See TRUST TERRITORY OF THE PACIFIC ISLANDS, 13TH ANNUAL RE- 
PORT TO THE UNITED NATIONS 190 (Dep’t of State Pub. No. 7183, 1961). 

3701 F.Supp. 744, 745 (citing, e.g., Murarka v. Bachrack Bros., 215 F.2d 547 (2d Cir. 
1954); World Communications Corp. v. Micronesian Telecommunications Corp., 456 F.Supp. 
1122 (D. Haw. 1978); People of Saipan v. Department of Interior, 356 F.Supp. 645 (D. Haw. 
1973), aff'd, 502 F.2d 90 (9th Cir. 1974)). 

461 Stat. 3301, TIAS No. 1665, 8 UNTS 189 (entered into force July 18, 1947) [herein- 
after Trusteeship Agreement]. 

5701 F.Supp. at 745 (quoting World Communications Corp., 456 F.Supp: at 1123-24, and 
citing People of Saipan, 356 F.Supp. at 653-54). 

ê Id. (citing World Communications Corp., 456 F.Supp. at 1123-24; Klausner v. Levy, 83 
F.Supp. 599 (E.D. Va. 1949), and Murarka, 215 F.2d at 552). The court distinguished a recent 
Ninth Circuit case, Jn re Bowoon Sangsa Co., 720 F.2d 595, 602 (9th Cir. 1983), which held 
that the courts of Palau could not be considered “foreign” for purposes of limitations on 
liability. Because that case involved the interpretation of another statute, the court argued, its 
relevance to the interpretation of 28 U.S.C. §1332 was “questionable.” 701 F.Supp. at 745 
n.2. 

7 48 U.S.C. §1681 (Supp. IV 1986) [hereinafter Compact]. 
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April 7, 1979, the U.S. Secretary of the Interior issued an order recognizing 
the new governmental entity of the RMI and delegating to it the executive, 
legislative and judicial functions of the Government of the TTPI.® The 
order also provided that the High Commissioner of the TTPI, appointed by 
the President with the advice and consent of the Senate, would continue to 
exercise the authority requisite to performing United States obligations 
under the Trusteeship Agreement. . 

The people of the Marshall Islands approved the Compact in 1983, the 
U.S. Congress passed it in 1985 and the President signed the measure on 
January 14, 1986.9 On November 3, 1986, the President proclaimed the 
Compact to be in full force from October 21, 1986, and announced that the 
- RMI would henceforth be self-governing and no. longer subject to the 
trusteeship.'° The United States nominated a diplomatic representative to 
the RMI in 1987, notified the RMI that the relations between the two 
Governments would be governed by international law and granted diplo- 
matic status under the Vienna Convention on Diplomatic Relations to RMI 
representatives in the United States. 

The court rejected the defendant’s argument that, notwithstanding the 
Compact and its implementation, the RMI is not a “foreign state” because 
the Trusteeship Agreement may only be terminated by the United Nations 
Security Council. The court acknowledged that Juda v. United States had 
determined that the Trusteeship Agreement is still in effect because the 
Security Council has not yet taken action to terminate it.!! However, the 
court pointed out that the Juda opinion also remarked that the RMI is “a 
state whose capacity for self-government is officially recognized.’’!? More- 
over, as the court in Juda had determined, the termination of the trusteeship 
and the implementation of the Compact are two separate issues.'® 

The court then concluded that principles of substance over form necessi- 
tated a finding that the RMI is now a foreign state. The court especially 
relied on Judge Sweet’s opinion in Morgan Guaranty Trust v. Republic of 
Palau, which held that the Republic of Palau is a foreign state for purposes 
of the Foreign Sovereign Immunities Act.'* Following Morgan’s reasoning 
that recent developments had created a situation of de facto foreign state- 
hood for the Republic of Palau, the court concluded that the President’s and 
Congress’s actions indicated that the RMI should be treated as an “‘inde- 


8 Secretary of the Interior, Order No. 3039, 44 Fed. Reg. 28,116 (1979). 
? By its terms, the Compact has the force and effect of a U.S. statute. 

1° Proclamation No. 5564, 51 Fed. Reg. 40,399 (1986). 

113 CL Ct. 667, 677 (1987). 

12 701 F.Supp at 746 (quoting Juda v. United States, 13 Cl. Ct. at 677). 

13 The Juda court noted: i 


[T]he Trusteeship Agreement and the Compact are two separate documents that involve 
different parties and raise differing legal issues. The Trusteeship Agreement is between 
the United States and the [United Nations Security Council]; the Compact is between the 
United States and the RMI. Trusteeship termination and the Compact implementation are 
two separate issues. 


Id. (quoting Juda, 13 Cl. Ct. at 678). 
14 639 F.Supp. 706 (S.D.N.Y. 1986), summarized in 81 AJIL 220 (1987). 


586 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


pendent sovereign.” Therefore, the RMI is a foreign state even though the 
Trusteeship Agreement is technically still in force.’® 


* k*k 


The decision in Bank of Hawat v. Balos is significant in a number of 
respects. First, it serves as judicial recognition of the independent status of 
the RMI through its free association with the United States under the terms 
of the Compact, and therefore has implications for the status of the Feder- 
ated States of Micronesia, which is also a party to the Compact. Second, the 
decision provides a counterweight to the > Juda holding that the TTPI is still 
in effect. Although the TTPI remains in force until it is dissolved by the 
Security Council, the Compact and its implementation result in independent 
sovereign status for the RMI. 

The court correctly approached the issue at hand and avoided permitting 
the form of RMI’s status under the still effective Trusteeship Agreement 
from prevailing over the substance of RMI’s relationship with the United 
States under the Compact. At the same time, the court seems to have missed 
an opportunity to clarify that ratification and implementation of the Com- 
pact have for all practical purposes established once and for all the sovereign 
status of the members of the TTPI in accordance with the Compact’s terms. 
By having narrowed its reasoning to the particular issue before it—diversity 
jurisdiction under 28 U.S.C. §1332—the court might give some lingering 
comfort to those who in some other context may try to use the continued 
effectiveness of the Trusteeship Agreement to deny members of the TTPI 
recognition as sovereign states. Any such reservations about the RMI’s new 
status would be misplaced. 


MARK A.’‘CHINEN 
Of the District of Columbia Bar 


UNITED KINGDOM CASE NOTE 


Treaties—Hague Convention on Child Abduction—wrongful removal—grave risk 
of harm to child 


RE C (A MINOR). LEXIS UK Library, 139 New Law Journal 226 (1988). 
UK Court of Appeal (Civil Division), December 14, 1988. 


Appellant applied to an English court for the return of his son Thomas 
under the Child Abduction and Custody Act, 1985 (ch. 60), which gave 
statutory force to provisions of the Hague Convention on Child Abduction.’ 
The lower court refused the application on the ground that removal of 


15 701 F.Supp. at 747. 

! Hague Convention on the Civil Aspects of International Child Abduction, opened for signa- 
ture Oct. 25, 1980, S. TREATY Doc. No. 11, 99th Cong., Ist Sess. (1985), reprinted in 19 ILM 
1501 (1980) (entered into force for the United States July 1, 1988) [hereinafter Hague Con- 
vention]; implemented by International Child Abduction Remedies Act, Pub. L. No. 100-300, 
102 Stat. 437 (1988) (to be codified at 42 U.S.C. §§11601 eż seq.). 
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Thomas to Australia without his mother would create a grave risk of serious 
psychological harm to the child. On appeal, the Court of Appeal unani- 
mously held that the mother’s removal of Thomas from Australia was 
wrongful under the Hague Convention as a violation of the father’s rights of 
custody; that the exception in the Convention permitting courts to decline 
to order return of children when return would create a grave risk of harm to 
the child does not apply when this risk would occur only if the mother 
refused to accompany the child back to Australia; and that an order of the 
court for return of the child to Australia would issue on condition that the 
father fulfill his offer to give undertakings to the English court and the 
Australian Family Court regarding provision for Thomas and his mother in 
Australia. 

In her lead opinion, Lord Justice Butler-Sloss first determined that re- 
moval of Thomas from Australia was wrongful under Article 3 of the Con- 
vention, to which the United Kingdom and Australia are parties. Article 3 
states that removal or retention of a child is wrongful where “‘it is in breach 
of rights of custody attributed to a person. . . , either jointly or alone, 
under the law of the state in which the child was habitually resident immedi- 
ately before the removal or retention.” Article 5 defines ‘‘rights of custody” 
to include, ‘‘in particular, the right to determine the child’s place of resi- 
dence.” To apply these provisions, the Lord Justice examined the Austral- 
ian consent order effecting the divorce of Thomas’s parents. This order 
gave the mother custody of Thomas, but stipulated that neither parent 
could remove the child from Australia without the consent of the other. 

The Lord Justice found that the consent order gave the mother a general 
custodial right to determine Thomas’s place of residence within Australia. 
She had only a limited right, however, to determine his residence outside 
Australia, that right being subject to the father’s consent. The agreement 
gave the father the right to insist that Thomas remain in Australia, and this 
was a “right of custody” as defined by the Convention. Lord Justice Butler- 
Sloss concluded that the mother’s removal of Thomas from Australia to 
England in August 1988 without the father’s consent violated this custodial 
right, and therefore that the removal was wrongful under Article 3 of the 
Convention.? i 

The Lord Justice turned to whether, despite the wrongful removal, the 
court should decline to order the child’s return to Australia on the grounds, 
under Article 13 of the Convention, that there was “a grave risk that his 
. . . return would expose [him] to physical.or psychological harm or other- 
wise place [him] in an intolerable situation.” The lower court had found, on 
the basis of her role in the child’s rearing, that returning Thomas to Aus- 
tralia without his mother would create “the gravest risk of very serious 
psychological harm.” The Lord Justice did not disagree with this conclu- 
sion. However, she found that, owing to changes in the father’s position 


2 Because she found that the child had been wrongfully removed from Australia, the Lord 
Justice felt it unnecessary to reach the question whether retention of the child in England was 
also wrongful. The Convention applies when either removal or retention is wrongful. See 
Hague Convention, supra note 1, Art. 3. 
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since the time of the lower court’s decision, there was no longer any valid 
reason that the mother could not accompany Thomas back to Australia. 

At the time that the lower court rendered its decision, the father had 
obtained a decree from the Australian Family Court giving him custody of 
Thomas. The Australian court would not stay the order pending appeal, 
and the mother was threatened with contempt of court. The father had 
made no offer to house ‘Thomas or his mother or to allow the boy to remain 
with her pending proceedings in the Australian court. After the English 
lower court’s decision, the father changed his position and offered certain 
undertakings regarding the boy’s and his mother’s financial and other cir- 
cumstances if they returned to Australia. Lord Justice Butler-Sloss found 
that the effect of these undertakings was “considerably to ameliorate the 
rigors of the return of the child and the mother to Sydney.’’? Nevertheless, 
the Lord Justice determined that these undertakings, while laudable, did 
not go far enough, and she therefore required additional commitments 
from the father.* , 

Lord Justice Butler-Sloss then considered the difficult issue of whether to 
order the return of the child if the mother refused to go back to Australia. 
The Lord Justice concluded that the proposed undertakings by the father 
removed the threat of harm to the child resulting from a return to Australia, 
and would therefore make it possible for the mother to accompany Thomas 
back to Australia. But the mother had other reasons for not wanting to go 
back; she had sold her home and spent the proceeds on custody litigation, 
which left her with no job, car or assets in Australia. ‘The mother argued 
that returning Thomas to Australia without her would create a grave risk of 
psychological harm to him. 

The Lord Justice refused to accept this argument. Placing weight on the 
mother’s refusal to return ‘“‘for her own reasons, not for the sake of the 
child,” the Lord Justice reasoned: 


Is a parent to create the psychological situation, and then rely upon it? 
If the grave risk of psychological harm to a child is to be inflicted by the 
conduct of the parent who abducted him, then it would be relied upon 
by every mother ofa young child who removed him out of the jurisdic- 
tion and refused to return. 


Having thus rejected the Article 13 defense, Lord Justice Butler-Sloss 
concluded that, once the required undertakings were given to the Court of 
Appeal and the Australian Family Court, the lower court should issue an 


3 LEXIS, slip op. at 12. 

4 The supplemental undertakings related to support, accommodation, travel and medical 
expenses for the mother and Thomas, assurances that the father would make best efforts to get 
Thomas into a specific preparatory school, assurances that the father would not seek or support 
contempt of court proceedings in Australia against the mother or seek to have her passport 
impounded, and assurances that the father would not attempt to take custody of the child prior 
to full adjudication of guardianship issues by the Australian Family Court. 

5 Slip op. at 17. 
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order that Thomas be returned to Sydney. Neil, L.J., and Lord Donaldson, 
M.R., delivered separate opinions.® 


* k k * 


The Court of Appeal’s ruling presents the mother with a difficult di- 
lemma. She must choose between abandoning her child and remaining in 
England, or accompanying him back to Australia where, as Lord Butler- 
Sloss noted, she “‘has no family. . . , a broken marriage and now, through 
her own actions and costly litigation, no assets.”” If she remains in England, 
Thomas may suffer the serious psychological harm that the lower court had 
sought to avoid by declining to order his return. If she returns to Australia, 
she faces the possibility that she will not be able to settle down, find em- 
ployment and start a new life. 

Nonetheless, the court’s decision seems correct. The Hague Convention 
was designed ‘‘to secure the prompt return of children wrongfully removed 
to or retained in any Contracting State” and “to ensure that rights of 
custody and access under the law of one Contracting State are effectively 
respected in the other Contracting States.” The Australian divorce settle- 
ment, which required the mutual consent of the parents before Thomas 
could be allowed to leave Australia, created an unhappy arrangement. The 
mother had full custody of the child, in the sense of responsibility for 
day-to-day care and upbringing, but did not have full authority to determine 
his place of residence. Unhappy as the arrangement proved to be, it did 
grant the father certain rights over his son’s residence that are entitled to 
respect under the Convention unless altered by the court that conferred 
those rights. 

Moreover, the court was right to reject the mother’s expansive reading of 
the “grave risk of harm” exception. The court’s order to return Thomas to 
Australia did not, given the father’s undertakings, put Thomas in an intolera- 
ble situation so much as it may have put his mother in one.’ Custody ar- 


ê In his opinion, Lord Justice Neil stressed that the father’s right to give or refuse consent for 
Thomas to be removed from Australia is a “right to determine the child’s place of residence, 
and thus a right of custody within the meaning of Articles 3 and 5 of the Convention.” Id. at 20. 
Lord Donaldson’s opinion emphasized that the language of the Convention must be construed 
according to the ordinary meaning of the terms used. Since the father clearly had “rights of 
custody” as defined by Article 3 of the Convention, it was irrelevant whether his right to refuse 
to allow the mother to remove Thomas from Australia would be considered a custodial right 
under either English or Australian law. Lord Donaldson also noted that some psychological 
harm to a child is inevitable, given the Convention’s machinery, but that it was the concern of 
the “home” courts—in this case, Australia’s—to mitigate the harm. Id. at 24-25. 

7 Id. at 16. 

8 Hague Convention, supra note 1, Art. 1. 

° A. E. Anton, Chairman of the commission of the Hague Conference on Private Interna- 
tional Law that drafted the Convention, wrote that the “‘grave risk of harm” exception was 
intended to provide a narrow ground for refusing to return abducted children. He specifically 
noted that “it has to be established that the child itself, and not the abductor, would be placed 
in an intolerable situation.” Anton, The Hague Convention on International Child Abduction, 30 
INT’L & Comp. L.Q. 537, 551 (1981). 
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rangements are seldom satisfactory to both parents. When the parents are of 
different nationalities, it seems more likely than not that one of them will 
encounter such difficult choices. Extending the ‘‘grave risk of harm” ex- 
ception to include such situations would, as Lord Justice Butler-Sloss rightly 
noted, ‘drive a coach and four through the Convention.’’!® 
The Hague Convention requires that, in almost all situations, states par- 
ties promptly order that an abducted child be returned to the country where 
the child habitually resided. The Convention operates on the assumption 
that courts in the “home” country have primary responsibility for settling 
any outstanding issues concerning custodial rights and determining what 
arrangements are in the child’s best interest. The Convention allows few 
exceptions to the requirement that the child be returned forthwith.” If 
these exceptions are interpreted broadly, parents will have a greater incen- 
tive to resolve difficult custody problems by abducting the child and hoping 
that a court. in the country of asylum will prove to be sympathetic. For the 
Convention successfully to prevent parents from abducting children and 
removing them across international boundaries, decisions like that of the 
Court of Appeal in this case are essential. It remains to be seen if courts of 
the United States, where the Convention has recently come into force, will 
act with similar sensitivity and dispassion when such cases enter American 
courts. 
MARK P. KINDALL 
Of the California Bar 


ARBITRAL DECISION 


Treaties—Treaty of Peace Between Egypt and Israel—demarcation of i internation- 
ally recognized boundaries—arbitration of disputes—Taba 


BOUNDARY DISPUTE CONCERNING THE TABA AREA. 27 ILM 1421 (1988). 
Egypt-Israel Arbitration Tribunal, September 29, 1988. 


In 1986 Egypt and Israel agreed to submit for resolution by binding 
arbitration the boundary disputes involving the location of 14 demarcation 
pillars along their shared border on the Sinai Peninsula.! A five-member 
tribunal (Tribunal), appointed and empowered under provisions of the 
1979 Treaty of Peace Between Egypt and Israel (Treaty),? and authorized 


10 Slip op. at 17. 

11! Under Article 13, the grounds for refusing to return a child are narrow and include, 
besides the provision on which the Court of Appeal relied, only removal or retention when 
custody rights are not actually being exercised by the person or entity enjoying those rights, or 
acquiescence by such person or entity in the removal or retention. In addition, Article 20 of the 
Convention allows the authorities in the asylum state to refuse to order the return of the child if 
return “would not be permitted by the fundamental principles of the requested State relating 
to the protecticn of human rights and fundamental freedoms.” 

! Agreement to Arbitrate the Boundary Dispute concerning the Taba Beachfront, reprinted 
in Award, App. A, and 26 ILM 1 (1987) (hereinafter Arbitration Agreement or Compromis]. 

2 Treaty of Peace, Mar. 26, 1979, Egypt-Israel, reprinted in 18 ILM 362 (1979). The Tri- 
bunal consisted of Ruth Lapidoth, nominated by Israel; Hamed Sultan, nominated by Egypt; 
Gunnar Lagergren, who served as its President; and Pierre Bellet and Dietrich Schindler. 
Award, para. 4, at 3. 
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by the Compromis to adopt only locations proposed by one of the state 
parties, held (4-1): that the Egyptian position is to be accepted on the most 
important dispute, the location of the southernmost pillar denoting “Ras 
Taba on the western shore of the Gulf of Aqaba”’;? and, with respect to the 
13 remaining pillars in an uninhabited desert region, the position of Egypt 
is to be accepted in nine instances and that of Israel in four. Professor 
Lapidoth dissented from the decision as to the pillars in the Taba and Ras el 
Nagb areas. 

The decision of Egypt and Israel to submit to binding arbitration resulted 
from the procedures established in the 1979 Treaty. Article IV of the 
Treaty had created a “Joint Commission” to determine, inter alia, the 
precise location of nearly a hundred pillars demarcating the boundary be- 
tween Egypt and Israel. The Commission had failed to agree, however, on 
the location of 14 pillars. 

The 1979 Treaty required the parties to negotiate “disputes arising out 
of the application or interpretation” of its provisions, such as boundary 
disputes. It also provided that “disputes which cannot be settled by negotia- 
tions shall be resolved by conciliation or submitted to arbitration.”* Negoti- 
ations between the parties, assisted by the United States, did not resolve any 
of the remaining disagreements over the boundary. The parties therefore 
agreed to arbitrate their border disputes, but strictly limited the Tribunal’s 
remedies to choosing among the pillar locations advanced by the parties in 
their submissions.° 

The Tribunal began its analysis of the disputed boundary locations with 
the Treaty provision stipulating that ‘‘[t]he permanent boundary between 
Egypt and Israel is the recognized international boundary between Egypt 
and the former mandated territory of Palestine,” which the parties recog- 
nized as “inviolable.” The Tribunal’s lengthy decision relied heavily on the 
location of the boundary pillars as they were demarcated, consolidated and 
understood during the period of the Mandate for Palestine, which it re- 
ferred to throughout its opinion as the “critical period.” On July 24, 1922, 
the Council of the League of Nations approved the Mandate for Palestine, 


3 Taba, a strip of land several hundred meters at its widest point, lies immediately southwest 
of the Israeli city of Eilat on the shore of the Gulf of Aqaba. 

4 Award, para. 3, at 2 (quoting Treaty, supra note 2, Art. VID). 

5 Id., para. 176, at 81. The parties also empowered the Tribunal to create a “Chamber” 
consisting of the two national members and Judge Bellet, to explore the possibilities for a 
settlement of the dispute. Arbitration Compromis, supra note 1, Art. IX, id., App. A, at 221. In 
March 1988, the Chamber reported that it “regretted not having been able to propose to the 
Parties any recommendation for a settlement of the dispute.” Award, paras. 8-11, at 5-7. 

ë Award, para. 165, at 77 (quoting Treaty, supra note 2, Art. II). This “formula” originated 
in the Camp David Accords and was repeated, in slightly revised form, in Hie Treaty and the 
Arbitration Agreement. Id., para. 169, at 78. 

7 The Tribunal emphasized the importance of conclusiveness in establishing national 
borders and noted that “[i]n general, when two countries establish a frontier between them, 
one of the primary objects is to achieve stability and finality.” Id., para. 210, at 105-06 (quoting 
Temple of Preah Vihear (Cambodia v. Thailand) (Merits), 1962 ICJ Rer. 6, 34 (Judgment of 
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which entered into force on September 29, 1923. Article 5 of the Mandate 
provided that Great Britain, as mandatory, would be “responsible for seeing 
that no Palestine territory is ceded or leased to, or in any way placed under 
the control of, the Government of any foreign Power.’’* This Mandate 
lasted until May 14, 1948, when the State of Israel came into existence.’ 

In 1926, during the mandate period, Great Britain informed Egypt that it 
did not intend to alter or affect the ‘‘frontier”’ between Palestine and Egypt 
that had previously been established in a 1906 agreement between the latter 
and Turkey.’® Pursuant to the 1906 Agreement, boundary pillars had been 
erected “at intervisible points” between Egypt and the Ottoman Empire 
from the Mediterranean Sea to the shore of the Gulf of Aqaba.!! Approxi- 
mately 91 pillars demarcating the border were built in the months immedi- 
ately following the signing of the Agreement.’? 

Israel maintained that the Tribunal should refer to the line defined in the 
1906 Agreement since Great Britain as mandatory and Egypt in 1926 had in 
declarations at that time recognized the line “‘defined by the 1906 Agree- 
ment” as the boundary between Egypt and Palestine. Contrary to this posi- 
tion, the Tribunal held that it would resolve the dispute on the basis of 
“where the boundary pillars stood during the period of the Mandate.”’”? If 
the Tribunal could not reach a conclusion as to the location of a pillar from 
information available from this period, it would consider other materials, 
including the 1906 Agreement between Turkey and Egypt, and its subse- 
quent implementation. The aim had been to create a “straight line” border 
by connecting the pillars. The Agreement also provided for “‘intervisibil- 
ity,” requiring that adjacent pillars be seen from each other. 

In support of their respective claims, the parties introduced maps and 
surveys of the area since 1906, and documents and photographs indicating 





June 15)). If parties have considered a demarcated frontier as valid “over a long time,” this 
serves as an “authentic interpretation of the relevant international title.” Id., para. 120, at 105 
(quoting G. Ress, THE DELIMITATION AND DEMARCATION OF FRONTIERS IN INTERNA- 
TIONAL TREATIES AND Maps 435-37 (Thessaloniki 1985)). 

£ Id., para. 71, at 36 (quoting Mandate for Palestine, July 24, 1922, 116 Brit. & FOREIGN 
ST. Papers [BFSP] 842 {1923)). 

° Id., para. 85, at 41. 

'0 Id., para. 74, at 37. See also Agreement for the Fixing of an Administrative Line, Oct. 1, 
1906, Egypt-Turkey, 203 Parry’s TS 19, 99 BFSP 482 (1905-06). At this time, Egypt was 
occupied by Great Britain, while remaining a vassal state of the Ottoman Empire. 

H Fd., paras. 45-46, 50, at 24-26 (quoting 1906 Agreement, supra note 10, Art. 3). In May 
1906, Great Britain and Turkey had exchanged diplomatic notes stating their intention to 
mark the “‘line of demarcation running approximately straight from Rafeh [on the Mediter- 
ranean Sea] in a south-easterly direction to a point on the Gulf of Akaba not less than 3 miles 
from Akaba.” Id., para. 32, at 18 (quoting diplomatic notes of May 14 and 15, 1906). 

2 Id., para. 58, at 30. 

13 Id., para. 173, at 80. The Tribunal rejected the Israeli position, holding that Egypt and 
Britain had participated jointly in the demarcation exercise that followed the signing of the 
1906 Agreement and had taken no steps to dissociate themselves from the results. In fact, the 
‘Tribunal concluded that both nations were “well acquainted” with the demarcated line. Id., 
para. 170, at 78-79. 


CURRENT DEVELOPMENTS 
THE SPACE WARC CONCLUDES 


The second session of the International Telecommunication Union’s 
World Administrative Radio Conference (WARC) on the planning of the 
geostationary satellite orbit (GSO) for space telecommunications was held in 
Geneva from August 29 to October 6, 1988. This conference, known as the 
“Space WARC,”! completed a long process of international negotiations. It 
established a new regulatory regime for satellite telecommunications, the 
primary commercial use of outer space, that should be effective for at least 
20 years. 


Background 


The Space WARC was a two-session conference called for by developing 
countries at the 1979 WARC. These countries were concerned about their 
future access to the GSO.” The Space WARC’s objective was to guarantee in 
practice, for all countries, equitable access to the GSO and to the frequency 
bands allocated for satellite telecommunications. The first session was held 
in 1985.° It decided to plan only the Fixed Satellite Service* in certain 
frequency bands. In a key compromise, this politically contentious session 
adopted a dual planning approach with 11 planning principles. One plan- 
ning method, the Allotment Plan, was intended to provide all ITU members 
with at least one allotment for national systems providing domestic services.* 
The other planning method, Improved Procedures, introduced the vaguely 
defined concept of multilateral planning meetings (MPMs).° Although these 


' The official title of the Space WARC is “World Administrative Radio Conference on the 
Use of the Geostationary Satellite Orbit and the Planning of the Space Services Using It.” ITU, 
Admin. Council Res. 895 (1983). The conference is referred to in the ITU documents cited 
below as WARC-ORB-88. 

? For background information, see generally Smith, Space WARC 1985: The Quest for Equitable 
Access, 3 B.U. INT'L LJ. 229 (1985); and Rutkowski, Space WARC: The Stake of Developing 
Countries, SPACE POLY, August 1985, at 244. 

3 For a detailed discussion of the first session, see generally Staple, The New World Satellite 
Order: A Report from Geneva, 80 AJIL 699 (1986); and DEP’T OF STATE, REPORT OF THE 
UNITED STATES DELEGATION TO THE FIRST SESSION OF THE ITU WORLD ADMINISTRATIVE 
RADIO CONFERENCE ON THE PLANNING OF THE GEOSTATIONARY SATELLITE ORBIT AND THE 
SPACE SERVICES USING IT (1985) [hereinafter U.S. DELEGATION REPORT]. 

4 The Fixed Satellite Service is for communication via satellites between fixed earth stations. 
ITU, Radio Regulations, Art. 1, No. 22 (1982). This is the space telecommunicaticn service 
that developing countries are most concerned about. 

5 The Allotment Plan applies to 800 MHz of frequencies newly allocated to the Fixed 
Satellite Service at the 1979 WARC. These bands are referred to as the “expansion bands.” 
For the specific frequencies, see ITU, World Administrative Radio Conference on the Plan- 
ning of the Geostationary Satellite Orbit and the Space Services Using It, Report to the Second 
Session of the Conference [hereinafter 1985 WARC Report]. 

ê Improved Procedures Planning applies to the “conventional bands” that are intensively 
used by commercial satellite systems. For specific frequencies, see id. 
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two planning methods were identified, technical parameters and criteria, as 
well as regulatory procedures needed to implement and administer the 
plans, were not specified in any detail.” This left much work to be accom- 
plished on the planning of the Fixed Satellite Service before and during the 
second session. 

The first session also made certain decisions regarding the Broadcasting 
Satellite Service.’ Feeder links, and technical parameters and their asso- 
ciated values, were adopted for ITU Regions 1 and 3. Moreover, the Re- 
gion 2 downlink and feeder-link plans were incorporated into the Radio 
Regulations.’ 


The Second Session 


The second session was faced with many important issues. The key tasks 
were to establish the Allotment Plan, including its technical standards, pa- 
rameters and criteria, as well as associated regulatory procedures; create the 
Improved Procedures Planning on the basis of the undefined MPM concept; 
develop regulatory procedures for the Fixed Satellite Service in the un- 
planned bands; make appropriate recommendations regarding the 30/20 
GHz band; establish the feeder-link plan for the Broadcasting Satellite Ser- 
vice in Regions 1 and 3; and consider the issues of satellite sound broad- 
casting and high-definition television.'° Decisions were reached on all of 
these issues. 

The Allotment Plan was established in two parts.'' Part A provides allot- 
ments for all countries. Each country has a “nominal” orbital location that 
has a predetermined arc associated with it. The standardized parameters 
adopted are a compromise between existing technology and the somewhat 
“low tech” (i.e., less costly). standards preferred by developing countries. 
The generalized parameters adopted will permit implementation of most 
allotments without further technical coordination. By allotting each country 
an orbital position, part A satisfies the developing countries’ demand for 
guaranteed access to the GSO. , 

Part B of the Allotment Plan covers existing systems.'* These systems 
have a status equal to that of the national allotments in part A. At the 


7 See Smith, The Space WARC: Reflections on 1985, Prospects for 1988, 29 COLLOQUIUM ON THE 
Law OF OUTER SPACE, Proc. 139 (1986). 

8 The Broadcasting Satellite Service carries television and radio signals, via satellite, from an 
earth station to large numbers of small receiving stations. See Radio Regulations, supra note 4, 
Art. 1, No. 37. 

? For discussion of these decisions, see 1985 WARC Report, supra note 5; and U.S. DELEGA- 
TION REPORT, supra note 3. 

1° For the full agenda of the second session, see ITU, WARC-ORB-88, Doc. 1. 

1! For details of the Allotment Plan, see ITU, Final Acts Adopted by the Second Session of 
the World Administrative Radio Conference on the Use of the Geostationary Orbit and the 
Planning of Space Services Utilizing It (ORB-88) (1988) [hereinafter Final Acts]. 

12 Existing systems are satellite systems in the Allotment Planning bands recorded in the 
Master International Frequency Register, or for which the coordination procedure has been 
initiated, or for which advance publication information was received by the ITU before Aug. 8, 
1985 (the date the first session began). Id., App. 30B, Art. F. 
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conference, many administrations modified characteristics of their existing 
systems so that part B would be compatible, in most respects, with part A. By 
protecting existing systems, part B satisfies the developed countries’ con- 
cerns about satellite systems using the Allotment Plan bands that are already 
deployed or are approaching implementation. 

Procedures associated with the Allotment Plan provide for the imple- 
mentation of subregional systems and additional requirements. They also 
address the conversion of allotments into assignments, the allocation of new 
allotments for new ITU members and other regulatory matters.’* The 
duration of the Allotment Plan is for at least 20 years.’* 

Improved Procedures Planning was worked out with only minor changes 
to the ITU Radio Regulations. It consists of an MPM process established for 
use in “exceptional” cases.!* MPMs are defined in a resolution as part of the 
overall mechanism to provide equitable access; MPMs are to be used when a 
country incurs ‘“‘major difficulty” in obtaining coordination.'® Although an 
MPM may be called by any nation seeking coordination, other countries are 
not required to participate. MPM results are considered as coordination 
agreements among the participants and do not prejudice the rights of non- 
participants. 

Regulatory procedures pertaining to frequency bands not within the Al- 
lotment Plan or Improved Procedures Planning were simplified in several 
important respects. In general, these changes reduce the administrative 
burden for large space telecommunication users and provide new, more 
flexible means of securing access to the GSO.!” 

The 30/20 GHz bands were not identified for planning at this time. The 
ITU’s International Radio Consultative Committee (CCIR) is to continue its 
studies on the technical characteristics of these bands until the issue is taken 
up by a future conference.'® l 

All broadcasting satellite issues were also resolved. A feeder-link plan 
similar to that for Region 2 was adopted for Regions 1 and 3. Technical 
parameters and associated procedures were adopted for this plan.’® A reso- 
lution on satellite sound broadcasting calls for a future conference to allo- 
cate frequencies in the range 500—3,000 MHz for this service.” This resolu- 

-tion preserves the basic principles on satellite sound broadcasting that are 
encompassed in previous resolutions, and it also invites the CCIR to pursue 
relevant studies. A resolution on high-definition television recommends that 
a future conference be held to allocate frequency bands for such television, 
preferably on a worldwide basis.?! It also asks the CCIR to continue studies 
on high-definition television and identifies specific issues to be included. 


13 Id., Arts. L-N. 14 Id., Art. L. 

15 Td. at 12. 

16 Final Acts, supra note 11, Res. COM6/3. 

17 The most significant regulatory changes include modification of the Appendix 29 coordi- 
nation threshold, id. at 26; the relaxation of time constraints for orbit access, id., Arts. 11 and 
13; and the adoption of a network basis for coordination and notification, id. 

18 Final Acts, supra note 11, Res. GT-PLEN/1. 

19 For details, see id., App. 30A. 

20 Final Acts, supra note 11, Res. COM5/1. 

21 Id., Res. COM5/3. 
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Conclusion 


The second session of the Space WARC was conducted in an efficient 
manner and restrained itself primarily to technical and policy issues. Clearly 
the most difficult issue was the definition of the Allotment Plan. Although 
several nations are not satisfied with their particular allotments, in general 
the plan is acceptable to the vast majority of nations. 

The Space WARC achieved its objective of guaranteeing equitable access 
to the GSO and the frequency bands allocated to space services using it. The 
demands of developing countries have been met in a manner that is suffi- 
ciently flexible for acceptance by most developed countries. One measure of 
the success of the conference is that few reservations were taken to the Final 
Acts.” Significantly, the United States made no reservations. 

Perhaps one of the most interesting aspects of the Space WARC is that it 
was a success. Because of the tremendous importance of space telecommuni- 
cations, the large investments in it made by developed countries and the 
high level of concern about it in developing countries, this conference could 
have descended to divisive tactics and ended with no agreement. In 1985, at 
the close of the first session, a successful outcome in 1988 was far from 
certain. International telecommunications, however, has always depended 
upon the cooperation of nations. This is the raison d’être of the ITU and is 
responsible for its long history of progress. The success of the Space WARC, 
therefore, should be viewed as a continuation of the international coopera- 
tion that has characterized the ITU. 


MILTON L. SMITH* 
` 


UNITED NATIONS SEMINAR ON INDIGENOUS PEOPLES AND STATES 


A recent meeting of governmental and indigenous nongovernmental ex- 
perts in Geneva paved the way for more direct indigenous participation in 
United Nations decision making, and challenged the international commu- 
nity to harness multilateral development assistance for the promotion of 
indigenous peoples’ rights.’ 

Organizing a “seminar on the effects of racism and racial discrimination 
on the social and economic relations between indigenous peoples and 
States” was suggested by the Sub-Commission on Prevention of Discrimina- 
tion and Protection of Minorities in 1987, as part of the UN Programme to 
Combat Racism and Racial Discrimination.” In contrast to the ongoing UN 


22 See ITU, WARC-ORB-88, Docs. 484 and 485. 

* Director of Space and International Law, U.S. Air Force Space Command; and Lecturer in 
‘Law, University of Denver School of Law. The author served with the U.S. delegation at the 
first session of the Space WARC and was Legal Adviser to the U.S. delegation at the second 
session. The opinions and conclusions expressed herein are his own and do not represent the 
official views of any agency of the U.S. Government. 

l Report on the United Nations Seminar on the effects of racism and racial discrimination on 
the social and economic relations between indigenous peoples and States, UN Doc. E/CN.4/ 
1989/22 [hereinafter Report]. 

2 Sub-Comm’n Res. 1987/8 (Aug. 31, 1987), approved by ESC Res. 1988/35 (May 27, 1988). 
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standard-setting activities in this field,® the seminar was asked to focus on 
solving immediate, practical problems such as improving health and em- 
ployment conditions in indigenous communities.* 

For the first time in UN history, representatives of nongovernmental 
organizations were both official participants and officers of the meeting. 
More significantly, the final report and recommendations were adopted by 
consensus, indicating that there is considerable convergence of views among 
experts in this field, whether they work for governments or indigenous 
peoples. 


Participation 


Throughout the year following the Sub-Commission’s proposal, there was 
an intense political debate over participation. Several governments and, at 
least initially, the Secretariat pointed out that the participants in other UN 
technical meetings had always been nominated by governments. Indigenous 
prganizations argued that government experts needed to hear from indige- 
nous people themselves, and that the objective of the seminar should be to 
promote a high-level dialogue and cooperation. 

At its next session in 1988, the Sub-Commission called for the participa- 
tion of “organizations of indigenous peoples” on an equal footing in rele- 
vant UN technical meetings.® The Centre for Human Rights accordingly 
invited all ten of the indigenous nongovernmental organizations in consul- 
zative status with the Economic and Social Council, and 15 governments. 
When the seminar met in mid-January 1989, there were nine representa- 
zives of indigenous organizations and experts from ten governments.® Sev- 
eral governments attended as observers.’ 

The Under-Secretary-General for Human Rights, Jan Martenson, ex- 
dlained at the opening session of the seminar: 


Indigenous peoples and their organizations have made a very signifi- 
cant and lasting impact on the United Nations. I am very glad to see 
them represented here because one example of this development is the 


3 Le., the standard-setting activities of the Working Group on Indigenous Populations and 
che ILO. See Barsh, Indigenous Peoples: An Emerging Object of International Law, 80 AJIL 369 
1986); Barsh, Revision of ILO Convention No. 107, 81 AJIL 756 (1987). 

4 It was a tacit condition of the Western Group’s nonopposition to this proposal that the 
seminar not be another “talk shop,” the Australian delegation explained privately, but yield 
oractical results. Seminars are usually planned for 2 weeks and 32 participants, but Western 
scal concerns Jed to a compromise on 1 week and 25 participants. Funds came from the 
drogram of advisory services in the field of human rights, a Western priority program, which 
asually provides training and legal consulting to government officials. 

5 Sub-Comm'n Res. 1988/106 (Sept. 1, 1988). This resolution referred specifically to a 
meeting on indigenous self-government planned for 1991 under General Assembly Resolution 
42/47 (Nov. 30, 1987), but was understood to reflect dissatisfaction with the plans for the 
more immediate meeting as well. 

8 Australia, Brazil, the German Democratic Republic, Ghana, India, Norway, the Philip- 
pines, Senegal, Tunisia and Yugoslavia. The United States was among the five governments 
that were invited but did not send experts. 

7 Australia, China and the USSR. 
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participation in this seminar of indigenous experts, nominated by their 
own organizations. It is indeed the first time that non-governmental 
organizations have nominated experts on an equal footing with Gov- 
ernments to take part in a United Nations seminar. 


Another procedural innovation was the election of one of the indigenous 
experts as a conference officer. The Under-Secretary-General had planned 
on appointing a UN staff member to “co-ordinate” the seminar, “‘in ac- 
cordance with established practice,” but indigenous experts successfully 
argued that the participants should elect their own bureau. Judge Ndary 
Touré of Senegal was elected Chairman, and Ted Moses of the Grand 
Council of the Crees of Quebec as the rapporteur, both by acclamation. 


Analysis of the Problem 


Summarizing the background papers prepared for the seminar by three 
eminent scholars,® the Under-Secretary-General noted that “indigenous 
peoples, from being the original inhabitants of their lands and firmly in 
control of their destiny, have been reduced to fringe elements of many 
societies.” 

The participants agreed that indigenous peoples have been the victims of 
a “long historical process of conquest, penetration and marginalization,” 
resulting in the destruction of their means of subsistence, as well as in their 
exclusion from national society and the national economy.® Social services 
and education, far from compensating for these losses, had further eroded 
indigenous peoples’ cultures, values and institutions.!° In particular, it was 
observed that “top-down” development planning, controlled by nonindige- 
nous interests, had compounded indigenous peoples’ victimization and ex- 
clusion."* State development policies had led to a vicious circle of social and 
ecological disruption, economic dependency and the accelerated breakup of 
indigenous families and communities.” 

Racism, it was said, was to blame for this, but, as one of the participants 
explained: “the racism against indigenous peoples is not based on biological 
characteristics but cultural and political ones. [It is] a new form of racism, 
when a modern society sets itself up as a standard.”?* This form of racism 
was particularly dangerous, another observed, when supported by an elitist, 
ethnic monopoly over state power and the development process.’* It more- 
over led to “blaming the victim’’—attributing economic stagnation to indig- 
enous peoples’ own supposed backwardness, laziness or nonadaptability.'® 


® Professor Vitit Muntarbhorn (Chulalongkorn University, Thailand); Professor Douglas 
Sanders (University of British Columbia, Canada); Professor Rodolfo Stavenhagen (Colegio de 
México and the United Nations University, Mexico). The background papers are reproduced 
in full in the Report, supra note 1. 

° Id., para. 24. 1° Id., para. 33. 

1 Id., paras. 26, 30. 

12 Muntarbhorn (see note 8 supra), from the author’s notes of the proceedings; no official 
transcript or summary record of the discussion has been prepared. 

18 Stavenhagen (see note 8 supra). 14 Muntarbhorn. 

18 Sanders (see note 8 supra). 
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The seminar’s final report underscores that racism in the guise of state 
theories of cultural, rather than biological, superiority results in rejecting 
the legitimacy or viability of indigenous peoples’ own values and institu- 
tions.'® Special concern was expressed over the racism implicit in many 
popular justifications for the dispossession of indigenous peoples and super- 
vision of their lives, such as “discovery, conquest, terra nullius and trus- 
teeship.””)” 


Self-Determination and Self-Development 


Indigenous organizations have long maintained that they represent “‘peo- 
ples” and are therefore entitled to the exercise of self-determination. Gov- 
ernments have generally resisted this position in standard-setting discus- 
sions, such as the revision of the International Labour Organisation’s Con- 
vention No. 107.'® The seminar agreed not only that self-determination is 
applicable to indigenous peoples, but also that its enjoyment is necessary for 
their realization of economic and social rights generally. “Control over their 
own affairs and destiny is essential for the elimination of the effects of racism 
and racial discrimination.’’!® Self-determination did not necessarily imply 
secession, but rather ‘‘self-development.’”?° 

The participants agreed that indigenous peoples’ future social and eco- 
nomic relations with states should be based on their “free and informed 
consent and co-operation,” including, in particular, “full participation in 
planning, implementation, benefit-sharing, and evaluation” of development 
projects.?! The aim would not be to frustrate modernization or adaptation, 
but to recognize that “the element of choice and participation is a precondi- 
tion of the adaptation process.”?? A natural result of this would be economic 
pluralism involving the “recognition of diversity, [and of] autonomy to 
Drotect the existence of each group.” 

“Diversity does not necessarily conflict with unity,” it was observed dur- 
ng the discussions, “nor does uniformity necessarily produce the desired 
anity.”** Failure to recognize indigenous rights, like disregarding other 


16 Report, supra note 1, paras. 25, 40(viii). 

17 Id., para. 29. Such theories have “no legal standing and are entirely without merit.” Id., 
para. 40(ii). , 

18 INTERNATIONAL LABOUR CONFERENCE, PARTIAL REVISION OF THE INDIGENOUS AND 
TRIBAL POPULATIONS CONVENTION, 1957 (No. 107) (Report No. IV(2), 1989) (comments on 
draft Art. 1). Participants in the seminar favored the use of the term “peoples” because of its 
implications for the right to self-determination. Report, supra note 1, para. 17. 

19 Jd., paras. 27, 40(v) and (xiv). In the view of Sanders (see note 8 supra), self-determination 
has been the “integrating focus of indigenous claims and concerns.” 

2 The participants agreed, however, that indigenous “peoples” are not “minorities” (Re- 
Dort, supra note 1, para. 40(xii)); that they are “proper subjects of international law” (id., para. 
41(ii)); and that, while not states, they possess international rights and duties (id., para. 22). The 
question of indigenous peoples’ standing to invoke international remedies has also been raised 
ay a study of “The Status of the Individual and Contemporary International Law.” UN Docs. 
£/CN.4/Sub.2/1988/33 and Add. 1. Significant in this regard is the seminar’s use of the term 

‘indigenous peoples’ organizations,” which implies more than “non-governmental organiza- 
sions.” 

2! Report, supra note 1, paras. 26, 41(). 2? Id., para. 31 (emphasis supplied). 

23 Id., para. 23. 24 Muntarbhorn. 
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social claims, would only lead to resistance. Recognition of self-determina- 
tion could help unify diverse and fragile states, and might be achieved 
through the negotiation of treaties, or new constitutional arrangements, 
with indigenous peoples.” 


Indigenous Rights and Development 


One-third of the seminar’s 26 recommendations dealt with United Na- 
tions management of multilateral development projects, a matter largely 
within the responsibility of the Secretariat. Broadly, the seminar viewed 
indigenous rights as both “ʻa means and an end” of the development process 
and called for the coordination of UN development agencies.” It recom- 
mended the “full participation and consent of indigenous peoples in the 
selection, planning, implementation, and evaluation of development proj- 
ects, consistent with the[ir] right to benefit from and control their own lands 
and resources”; and it called upon agencies to withhold support from any 
projects “that threaten the rights of indigenous peoples.’’*” Moreover, to 
strengthen indigenous organizations’ ability to participate effectively in de- 
velopment, UN technical assistance should be available to them directly.” A 
technical conference should be organized “‘to develop concrete measures” 
in these fields.*° 

Such proposals anticipate the emergence of an unconventional approach 
to “development.” ‘The author of one of the background papers referred to 
the notion of “social development,” which he described as involving the 
redistribution of capital and income, sharing of political power, strengthen- 
ing of traditional means of subsistence, and diversification of the delivery of 
economic and social programs.*° Indigenous participants generally stressed 
the importance of “bottom-up” development strategies, which build upon 
existing social and economic institutions rather than replacing them with 
supposedly superior or more modern ones. Also stressed was the i impor- 
tance of land, not as a mere commodity or productive resource, but as a 
“territory” defining a distinct economic and social space.” 

The possibility of linking human rights generally with the work of UN 
development agencies was independently raised by the Commission on 
Human Rights’ Working Group of Governmental Experts on the Right to 
Development, which met the following week.*? The Commission subse- 
quently approved the working group’s proposal for a “global consultation” 
on implementation of the 1986 UN Declaration on the Right to Develop- 
ment,” which will offer indigenous peoples’ organizations a platform for 
advancing their arguments for development coordination in a wider forum. 


25 Report, supra note 1, paras. 34, 36, 40(vii). 

Id., para. 39. 27 Id., para. 41(xvi) and (xvii). 

28 1d., para. 40(x). °9 Id., para. 41(xx). 

5° Muntarbhorn. 

3! See, e.g., the comments of the Four Directions Council on the “right of everyone to own 
property,” in UN Doc. A/43/729 (1988). 

52 UN Doc. E/CN.4/1989/10. 

33 Comm’n on Human Rights Res. 1989/45 (Mar. 6, 1989). Regarding coordination be- 
tween the human rights and development agencies of the United Nations, see Comm'n Res. 
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Conclusions 


In his opening remarks to the seminar, the Under-Secretary-General 
called not only for an “exchange of views,” but also for “an assessment of 
future action.” By setting out a reasoned justification for development coor- 
dination, the participants responded with a challenge to the United Nations. 
Moreover, by linking self-determination with the realization of all social and 
economic rights, the seminar has strengthened the case for recognition of 
some aspects of indigenous ‘‘peoplehood” by standard-setting bodies of me 
United Nations and the ILO. 

The seminar’s report was circulated at the Commission’s 45th session, and 
while some governments were quick to distance themselves from the more 
radical conclusions, all seemed to feel that the exercise had been useful. 
Wider distribution of the report within the UN system was requested,** but 
there was Western opposition to a Latin-African proposal, never made for- 
mally, to have the report printed and distributed publicly, as has been done 
with most human rights seminar reports in the past.” The issue of wider 
distribution will certainly be revived next year. 

If it accomplished nothing else, the seminar demonstrated the practicality 
of indigenous participation in UN decision making. Heretofore, indigenous 
representatives, like other nongovernmental organizations, have had a voice 
in UN policy but no vote. Representation on an equal footing at future 
meetings of a technical nature, at least, now appears increasingly likely. 


RUSSEL LAWRENCE BARSH* 








1989/13 (Mar. 2, 1989) and 1989/71 (Mar. 8, 1989). For the Declaration on the Right to 
Development, see GA Res. 41/128 (Dec. 4, 1986). 

54 Comm'n Res. 1989/39, para. 8 (Mar. 6, 1989). 

35 E.g., Seminar on National, Local and Regional Arrangements for the Promotion of 
Human Rights in the Asian Region, UN Doc. ST/HR/SER.A/12 (1982); Seminar on the 
Encouragement of Understanding, Tolerance and Respect in Matters Relating to Freedom of 
Religion or Belief, UN Doc. ST/HR/SER.1/16 (1984); Seminar on International Assistance 
and Support to Peoples and Movements Struggling against Colonialism, Racism, Racial Dis- 
crimination and Apartheid, UN Doc. ST/HR/SER.A/19 (1986). Reports often are transmit- 
zed directly to the General Assembly as well, e.g., UN Docs. A/40/361 (1985) and A/41/571 
71986). 

* The author participated in the seminar on behalf of the Four Directions Council, an 

ndigenous nongovernmental organization in consultative status with the Economic and Social 
Council. 
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Antarctic mineral exploitation: The emerging legal framework. By Francisco 
Orrego Vicufia. Cambridge and New York: Cambridge University 
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Managing the Frozen South: The Creation and Evolution of the Antarctic Treaty 
System. By M. J. Peterson. Berkeley, Los Angeles, London: University of 
California Press, 1988. Pp. xi, 283. Index. $35. 


National activities and international interest in Antarctica heightened 
dramatically during the 1980s. Coordination of planning among govern- 
ments has become increasingly necessary not only for making sound man- 
agement decisions in the region, but also for conserving Antarctica’s envi- 
ronmental integrity. This response to pressing circumpolar concerns sug- 
gests the need for greater understanding of the process of formation of the 
Antarctic legal regime and its evolutionary course. The three works under 
review contribute mightily to mitigating that need. 


I. THE ANTARCTIC TREATY REGIME 


A select group of states formally administers the south polar region 
through a treaty-based legal framework. The centerpiece of this regime is 
the Antarctic Treaty,’ which functions legally and politically as the authori- 
tative nucleus for overseeing Antarctic activities. Since its entry into force in 
1961, the Antarctic Treaty has expanded in membership from 12 original 
parties to 39 in early 1989. Of these parties, the designated group of deci- 
sion makers—the Antarctic Treaty Consultative Parties (A TCPs)—has in- 
creased from the original 12 to 22 today.” Seven of these states—Argentina, 


' Antarctic Treaty, Dec. 1, 1959, 12 UST 794, TIAS No. 4780, 402 UNTS 71. 

2? The 12 original contracting parties to the Antarctic Treaty are Argentina, Australia, 
Belgium, Chile, France, Japan, New Zealand, Norway, South Africa, the Soviet Union, the 
United Kingdom and the United States. Since 1961, ten additional states have been admitted, 
as provided for in Article 9 of the Treaty, into the Consultative Party group: Poland, the 
Federal Republic of Germany, Brazil, India, the People’s Republic of China, Uruguay, the 
German Democratic Republic, Italy, Spain and Sweden. Seventeen other states are now non- 
consultative parties to the Antarctic Treaty. 
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Australia, Chile, France, New Zealand, Norway and the United Kingdom 
~~assert claims to pie-shaped portions of territory on the continent. All 
ATCP states meet biennially to recommend policy for the Antarctic. In the 
course of these deliberations, the framework for the Antarctic regime has 
been incrementally designed. Some 160 recommendations have been 
adopted by the ATCPs as to activities ranging from environmental issues, 
meteorology and agenda-setting to logistics, tourism and telecommunica- 
tions. As is well known, the Antarctic Treaty has been markedly successful ` 
in preserving nonmilitarization, denuclearization, freedom of scientific re- 
search and generally peaceful conditions within the Treaty area since 1961. 

The initial addition to the Treaty was the Agreed Measures for the Con- 
servation of Antarctic Fauna and Flora. Approved in 1964 as Recommen- 
dation Il-8, this proviso was designed to protect native mammals, birds and 
plant life. The Agreed Measures also provide special protection for rare or 
vulnerable species, and strive to prevent the introduction of nonindigenous 
varieties and the pollution of coastal waters and ice shelves. 

A second Antarctic Treaty appendage is the 1972 Convention for the 
Conservation of Antarctic Seals.* It entered into force in 1978 and limits the 
commercial exploitation of six species of seals found in Antarctic waters. A 
third feature of the Treaty system is the 1980 Convention on the Conser- 
vation of Antarctic Marine Living Resources (CCAMLR).° This agreement, 
in force since 1982, aims to preserve living marine resources, including fish, 
crustaceans (i.e., krill), creatures on the continental shelf and birds. The 
CCAMLR works to promote regional conservation through an “‘ecosys- 
iemic approach,” that is, through systematic assessment of the ecological 
interrelationships between species and their physical environment. The crit- 
:cal consideration is the ecological interdependence between harvested spe- 
zies and dependent predators. 

The most recent regime component is the Convention on the Regulation 
of Antarctic Mineral Resource Activities (CRAMRA),® opened for signature 
on November 25, 1988, after six years of tedious negotiations among the 
ATCPs. The CRAMRA contains a relatively sophisticated regime for regu- 
ating exploration for, and development of, mineral and fuel resources on 
and around Antarctica, should these activities ever eventuate. Each of the 
zhree volumes under review contributes substantially to clarifying the means 
and purposes of the evolution of the Antarctic Treaty, with a view toward 
zlaborating the international legal implications arising from its progressive 
expansion into a regime system. 


5 Antarctica: Measures in Furtherance of Principles and Objectives of the Antarctic Treaty, 
sdopted June 2-13, 1964, Agreed Measures for the Conservation of Antarctic Fauna and Flora, 
I7 UST 991, TIAS No. 6058 and 10,485. 

* Convention for the Conservation of Antarctic Seals, done June 1, 1972, 29 UST 441, TIAS 
Wo, 8826. f 

5 Convention on the Conservation of Antarctic Marine Living Resources, done May 20, 
1980, TIAS No. 10,240, reprinted in 19 ILM 837 (1980) [hereinafter CCAMLR]. 

5 Convention on the Regulation of Antarctic Mineral Resource Activities, done June 2, 1988, 
Doc. AMR/SCM/88/78 (June 2, 1988), reprinted in 27 ILM 859, 868 (1988) [hereinafter 
CRAMRAJ. i 
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Il. THE DYNAMICS OF ANTARCTIC REGIME THEORY 


The work by M. J. Peterson stands out for its theoretical contribution to 
the analysis of international regimes in general and the Antarctic regime in 
particular. Peterson’s study lucidly explains the growth processes associated 
with the Antarctic Treaty system. Why was the Treaty conceived? How was 
it established? How is it maintained? How has it been amended and trans- 
formed? What international conditions present threats to the regime’s sta- . 
bility in the future? Are these pressures likely to intensify? These questions 
form the core of this study. 

Peterson brings a novel political science dimension to the study of Ant- 
arctic law: the concept of international regime and its evolution, including 
reasons for its continued success or its possible demise. International law 
serves both as the conduit through which this regime-making process is 
passed, and as the formal cement that binds it together. Permeating this 
analysis is a conscious effort to relate theory to historical events by explain- 
ing why elements emerge as politically salient during the processes of regime 
creation, maintenance and amendment. Peterson’s study unravels the nexus 
of politics, process and pragmatism characterizing regime formulation over 
common space areas. 

For Peterson, a regime is “a set of principles, norms, rules, and proce- 
dures resting on mutual expectations and commitments that govern rela- 
tions among states (and, where relevant, other actors) on some matter of 
common concern” (pp. 3—4). Regimes are not static but dynamic. As inter- 
national conditions change, various pressures are placed on regimes, leading 
possibly to their transformation or breakdown. Regimes must adapt suc- 
cessfully to change, or decay and die. They proceed through life phases— 
from creation, to establishment, to maintenance. However, international 
conditions, the distribution of global power, various governments’ percep- 
tions of national interests and the rise of new ideas can all produce sufficient 
change to place undue stress on an international regime. When such pres- 
sures occur, regime modification by amendment or replacement may be- 
come necessary. 

The first half of Peterson’s study treats the historical development of the 
Antarctic Treaty system within the framework of regime theory. Scrutiny is 
given to the failed attempt to create an Antarctic regime in 1949, the 
successful negotiations in 1959 that produced the Antarctic Treaty and the 
prominent issues that have dominated Antarctic politics since 1961. 

Once a certain regime emerges, it must become firmly established before 
exerting influence in world politics. As Peterson notes, the conditions for 
regime success are clear and unambiguous. Agreements made to effect 
regime formation must be workable in the political situation. Members of 
the regime must be sufficiently powerful to activate and sustain the regime 
process, as well as protect it from challenge. These attributes have increas- 
ingly come to earmark the Antarctic Treaty regime over the past decade. 

Key to regime success is uncontroversial issues. It was the low salience of 
Antarctic issues that facilitated the stability of support for the Treaty 
throughout the 1960s and 1970s. As Peterson perceptively observes, other, 
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nonpolar issues distracted the attention of the international community 
during these decades, while domestic politics of Antarctic Treaty states had 
little impact on how these governments perceived their Antarctic interests 
or implemented policies. Low salience, therefore, becomes crucial for re- 
gime maintenance. So long as governments remain preoccupied with other 
affairs, little adjustment in an international regime’s functions or policies is 
likely to occur. In sum, low salience produces political inertia, which corre- 
spondingly permits a regime to grow and acquire strength and resiliency. 
Efforts to amend a regime flow from the rise in saliency of issues affecting 
that regime, and indicate possible dissatisfaction with aspects of the regime 
and how well it serves the membership. 

In the case of the Antarctic regime, more pronounced salience during the 
late 1970s and 1980s stemmed from greater international appreciation of 
the region’s resources and the more active efforts of nongovernmental 
organizations to gain popular support for conservation and protection of 
the Antarctic environment. 

Changes in the law of the sea also strained the Antarctic regime. The 
widespread acceptance and establishment of 200-mile exclusive economic 
zones prompted distant-water fishing nations to move their harvesting 
operations southward into Antarctic waters. Claimant states consequently 
came to covet their claims even more dearly, given the new, more expansive 
implications for maritime jurisdiction. 

While the claimant-nonclaimant division is real, the broad scope of shared 
interests among all ATCPs renders it less divisive than one might expect. 
The Antarctic Treaty system remains a limited-participation regime. The 
breadth of collaborative and parallel interests among participant govern- 
ments is critical to survival. Prominent among the shared interests are pres- 
ervation of nonmilitarization, the nuclear weapons-free zone and unre- 
stricted, open scientific cooperation. 

Efforts to replace a regime occur when the saliency of regulated issues 
prompts some members to conclude that the regime not only may be inap- 
propriate to satisfy their interests, but also cannot be modified simply by 
transforming details. Regarding Antarctica, no single issue thus far has been 
so salient as to fracture the Treaty membership, or to unite Third World 
states resolutely, albeit efforts through UN General Assembly resolutions to 
‘persuade the ATCPs to expel South Africa from their membership have 
resulted in some voting defections.’ 


7 In 1985 the following Antarctic Treaty party states voted in favor of the General Assembly 
resolution calling for the exclusion of South Africa from ATCP meetings: China, India, Peru 
and Romania. GA Res. C, UN Doc. A/40/156 (1985). In 1986 those four states were joined by 
Argentina, Brazil, Bulgaria, Cuba, Czechoslovakia, the German Democratic Republic, Hun- 
gary, Poland and the Soviet Union in voting for a similar resolution. GA Res. C, UN Doc. 
A/41/88 (1986). See Kimball, Report on Antarctica 2 (International Institute for Environment 
and Development, June 19, 1987). In 1987 a General Assembly resolution requested that 
parties to the Antarctic Treaty inform the Secretary-General of steps taken regarding the 
exclusion of South Africa from the Consultative Party group. See UN Doc. A/C.1/42/L.86 
11987). The following parties to the Antarctic Treaty voted in favor of that resolution: Argen- 
tina, Brazil, Bulgaria, China, Cuba, Czechoslovakia, Ecuador, the German Democratic Repub- 
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Early suggestions for replacing or modifying the Antarctic Treaty regime 
were highlighted in 1972 when the Second World Conference on National 
Parks formally endorsed the concept of declaring Antarctica a World Park.® 
Such an arrangement would prohibit any exploration for and exploitation 
of minerals or fuel resources on the continent or offshore because such 
activities obviously pose serious hazards to the circumpolar environment. 
Any fishing that might be permitted would hinge on the conservation status 
of marine species. While this idea may carry great appeal for environmental 
and conservation groups, its feasibility was dubious from the start. By the ` 
early 1970s, the administration of Antarctic policies and activities lay not 
with environmental organizations; these-processes were determined by the 
willingness of relevant governments to adopt them. Consequently, absent 
ATCP support, the World Park aspiration remained stillborn. 

During the mid-1980s, advocates of replacing the Antarctic Treaty re- 
gime tended to coalesce around the notion of the common heritage of 
mankind as an alternate regime form.® The common heritage regime em- 
braces the concept of management through an international organization in 
which all states participate and where policy decisions are made by the 
majority operating under the one state, one vote rule. This universal organi- 
zation would fix conditions for the conduct of activities on Antarctica, the 
collection of fees from resource exploitation and the distribution to needy 
countries of benefits derived from development. Ideology, more than mu- 
tual interests, appears to have propelled this replacement movement in the 
United Nations, a subject assessed later in this review. ; 

For Peterson, regimes evolve from creation, to establishment, to modifi- 
cation by amendment or replacement. Critical questions in the life of a 
regime turn on how the saliency of relevant issues changes. In the case of 
Antarctica, changes in technology dramatically increased the relative sa- 
liency of resource issues. As she tersely posits: 


Success and content [of international regimes] depend . . . on the 
ability of governments to assemble a set of prescriptions that will serve 
the material and political interests of a coalition of states with sufficient 
power to maintain the international regime. . . 


In general, the success or failure of regime creation and modification 
depends on forging a coalition of states with sufficient issue-specific 
power to maintain the regime vis-à-vis any private actors involved and 
against challenge by other states. Content can thus be predicted 
through a knowledge of what proposed principles, norms, rules and 





lic, Hungary, India, Papua New Guinea, Peru, Poland, Romania and the Soviet Union. 
Kimball, Report on Antarctica 22 (International Institute for Environment and Development, 
December 1987). 

8 See Recommendations of Second World Conference on National Parks, reprinted in 
GREENPEACE INTERNATIONAL, THE FUTURE OF THE ANTARCTIC: BACKGROUND FOR A UN 
DEBATE, App. 7 (1983). 

° See the discussion in section V infra. 
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procedures appeal to the group of states most likely to forge such a 
coalition [pp. 205-06]. 


The Antarctic Treaty regime experience plainly bears this out. 

Questions concerning resource exploration and use placed new stresses 
on the Antarctic.Treaty regime and may largely be credited as the impetus 
for amending it. The ATCPs responded to these pressures over the past two 
decades by expanding participation in the regime—i.e., by admitting more 
members into the ATCP group—and by adopting new rules and regu- 
lations. 

Peterson correctly observes that the most profound amendments of the 
Antarctic Treaty regime have come in efforts to restrict the use of marine 
resources. The Seals Convention of 1972 was marked by two important 
factors that altered the direction of the Antarctic Treaty regime. According 
to Peterson, “[The Seals Convention] was intended to apply rules in the 
high seas. It also marked the first use of a procedural innovation that would 
soon become characteristic: regulation of a specific activity by a distinct 
treaty to which states not party to the Antarctic Treaty could accede even if 
they had not or did not accede to the latter” (p. 104). 

The Convention on the Conservation of Antarctic Marine Living Re- 
sources (CCAMLR) similarly was negotiated during the late 1970s to re- 
strain harvesting of krill and fin fish in Antarctic waters. Peterson notes that 
CCAMLR was created to accomplish four principal objectives; namely, to 
ensure (1) that fishing activities in the Southern Ocean not be permitted to 
spark international discord; (2) that the Antarctic Treaty be sustained, to- 
gether with the international community’s recognition of the “‘special re- 
sponsibility” of the ATCPs for overseeing activities in the region; (3) that 
the ecosystem of the Southern Ocean be protected; and (4) that the har- 
vesting states cooperate so as to achieve effective management and the 
rational use of krill and other marine life (p. 106). 

To attain these ends, CCAMLR contributed certain mnovations to the 
Antarctic regime. First, in its area of application, the negotiators fixed the 
ambit of jurisdiction beyond the 60° south latitude mark, so as to include all 
waters south of the Antarctic Convergence.’® Though, admittedly, the ju- 
risdictional course followed a line that meandered around the Southern 
Ocean, ecologically the decision was prudent. Marine biologists often desig- 
nate the Southern Ocean as being bound by the Antarctic Convergence, the 
point where cold Antarctic waters flowing northward meet warmer waters 
from the Atlantic and Indian Oceans moving southward, and sink beneath 
the latter. This process creates a circumpolar belt characterized by the 
upwelling of nutrient materials and massive phytoplankton growth. In the 
process, the Convergence circumscribes the Antarctic as ecologically dis- 
tinct from the southern Atlantic and Indian Oceans. 

A second innovation of the CCAMLR was the establishment of a special 
commission to oversee the application of the Convention’s rules.'! Like the 
Antarctic Treaty itself, the CCAMLR requires that substantive decisions by 


© CCAMLR, supra note 5, Art. I. U Jd., Art. VIL. 
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the CCAMLR Commission be made by consensus, i.e., unanimously. 
Members must overcome political differences if effective policy decisions 
are to be fashioned and implemented. Peterson correctly observes that this 
rule constitutes a serious weakness in the CCAMLR, since objection by any 
state can prevent the adoption of measures to strengthen the fishing regime. 

In her concluding chapter, Peterson brings together the theoretical im- 
plications for regime formulation found in the Antarctic experience. As she 
observes: 


The Antarctic Treaty derives much ofits stability from the fact that it 
permits states to avoid strong common aversions while serving lower- 
value but still real common interests. All participants want to avoid 
starting the sort of conflict that would escalate into armed confronta- 
tion. They also want to maintain the prohibitions on nuclear weapons 
placement and testing because these are now important parts of global 
efforts to limit both horizontal and vertical nuclear proliferation. Unity 
on these matters has so far been enough to induce compromise on 
others, such as territorial sovereignty and actual or possible exploita- 
tion of resources. . . . 


A second common aversion also requires abstention. All participants 
in the Antarctic Treaty system regard the “freeze” on claims as prefera- 
ble to at least one of the alternate possibilities. Nonclaimants prefer it to 
endorsement of claims; claimants and poo many of the others 
prefer it to acceptance of the common-heritage notion. All can avoid 
their worst choice, though cannot attain their best, by staying within the 
treaty [pp. 220-21]. 


There is much to recommend in the Peterson study. Its lucid style, com- 
prehensible theoretical framework and ample documentation attest admir- 
ably to the author’s scholarship. Perhaps most appreciated by this reader, 
the author neatly ties together theory, law and politics to fashion a cogent 
analysis of the Antarctic Treaty regime. 


III. ANTARCTIC IssUES AND LEGAL ANSWERS 


The volume edited by Francesco Francioni and Tullio Scovazzi offers a 
rich menu of selections on the relevance of international law for Antarctica. 
The product of a conference held in June 1986 in Siena, Italy, this anthol- 
ogy contains 21 papers and scholarly “communications” covering a broad 
range of Antarctic activities, including the Antarctic Treaty system’s devel- 
opment, customary law, environmental implications, the law of the sea, 
mineral resources and Italian activities in Antarctica. As with most multi- 
authored works, the scholarly quality of the selections varies widely. Certain 
pieces, however, highlight the overall contribution of the volume in fore- 
shadowing the Antarctic legal regime’s contemporary evolution. 

Alfred van der Essen discusses the general origins and evolution of the 
Antarctic system, focusing on the provisions of the Treaty. Along similar 
_ lines, Giorgio Bosco briefly treats the settlement of disputes under the 
Treaty. He concludes that Article XI is “very weak” because it is based on 
the “false idols” of free choice and sovereign equality of states and lacks 
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compulsory procedures. There is merit in his criticism, albeit one must 
wonder how much since no dispute has yet openly arisen between any 
parties in the nearly 30 years of the Treaty’s operation. 

Stefan Brunner thoughtfully analyzes Article X of the Antarctic Treaty, 
which obligates contracting parties not to engage in “any activity in Antarc- 
tica contrary to the principles and purposes of the present Treaty.” Espe- 
cially intriguing is Brunner’s evaluation of the function and legal signifi- 
cance of such a proviso, as it generates problems of interpretation, jurisdic- 
tion and application for parties and nonparties alike. 

In an incisive analysis, Jonathan Charney examines the extent that inter- 
national law is applicable to Antarctica. Charney argues that there is “no 
legal vacuum in Antarctica”; applicable law resides in the body of law espe- 
cially created for the Antarctic, and perhaps as well in certain implications of 
the common heritage of mankind (CHM) notion and customary interna- 

tional law. 
It should be recognized that all rules generally contained in international 
law apply to Antarctica, just as elsewhere. The law relating to international 
agreements, legal personality, jurisdiction, use of force, state responsibility, 
human rights, environmental protection—all undeniably hold relevance for 
the Antarctic. The clear exception, as Charney points.out, is the law con- 
cerning acquisition of sovereignty over territory, which remains fuzzy and 
contentious in its application to the cold continent. Charney believes that 
the law intended specifically for Antarctica derives most convincingly from 
the Antarctic Treaty. In this respect, the 160 ATCP recommendations, he 
maintains, have obtained such widespread international acceptance that 
they have evolved into a special customary international law for Antarctica. 

Charney is not convinced that the common heritage of mankind holds 
much legal relevance for the Antarctic. He criticizes the notion’s applicabil- 
ity on the ground that 


the content of the substantive rules to be encompassed within the doc- 
trine is not clear. There exists simply no clear consensus as to its sub- 
stance, either as a general rule or as applied to specific areas... . Any 
attempt to divine commonalities of the doctrine as used in the various 
circumstances must be subjective and would not proceed upon the basis 
of known norms [pp. 78-79]. 


In reality, few differences exist between the purposes of the Antarctic 
Treaty and the objectives of the common heritage of mankind doctrine. 
Both aspire to nonmilitarization, non-nuclearization, environmental pro- 
tection and freedom of scientific research and cooperation. The distinctions 
rest in the manner of decision making and the distribution of benefits 
arising from the exploitation of Antarctic resources. The manifest resist- 
ance by the Antarctic Treaty states to the CHM notion seriously under- 
mines any justification of its legal, political or practical applicability to Ant- 
arctica.!? 


12 See the discussion in section V infra. See, e.g, UN Docs. A/41/688 and Adds. 1 and 8 
(1986) (refusal of the ATCPs to respond to UN requests for more detailed information on the 
operation of the Antarctic Treaty system). 
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Charney argues convincingly that certain norms have been articulated 
and are accepted through state practice as customary law for Antarctica. 
Normative standards applicable to the entire international community have 
emanated from the Antarctic Treaty. Indeed, a treaty may contain seeds of 
legal rules that subsequently germinate into norms for international con- 
duct that are obligatory on all states. As he posits: 


The record shows that there is substantial support for the following 
Antarctic norms: non-militarization, non-nuclearization, prohibition of 
nuclear waste disposal, freedom of scientific research, open access to 
the entire area, maximum protection of the environment, protection of 
the flora and fauna of Antarctica, protection of the seals of Antarctica, 
and protection of the marine living resources of Antarctica. Not only 
did many states specifically indicate support for these norms, no state 
opposed them. Some states pronounced that these norms of the Ant- 
arctic Treaty system had established rules of international law. This 
consensus added to the state practice appears to provide the necessary 
elements for the merger of many Antarctic Treaty system norms into 
customary international law binding on all states [pp. 89-90]. 


Charney’s point is well taken. There does exist a collage of international law, 
which continues to expand as needs arise, that has become accepted in 
practice by those states that conduct activities in Antarctica. Given that these 
practices have evolved into normative standards that pervade the behavior 
of states, they have clearly coalesced into a body of customary international 
law for Antarctica. 

In a thoughtful account, Francesco Francioni assesses the legal relevance 
of the common heritage of mankind for Antarctica. Francioni puts it 
bluntly: “[T]he question of the applicability of the CHM to [Antarctica] is at 
the same time the threshold issue in the negotiation of a mineral regime and 
perhaps a survival test of the present Antarctic system” (p. 106). 

For Francioni, the status of the common heritage of mankind as a possible 
norm of international law hinges on three criteria. First, CHM must contain 
an autonomous legal content that distinguishes it from other norms; second, 
it must rest on the practice of other states or relevant international institu- 
tions; third, it must be supported by a genuine sense of legal obligation (p. 
107). Francioni’s analysis explores the extent to which CHM might qualify 
as a norm under these criteria. 

If common heritage of mankind were legally applicable to Antarctica, 
what specific legal obligations would arise for states that became engaged in 
minerals activities on or around the continent? Francioni argues, and this 
reviewer agrees, that the CHM concept cannot currently impose a duty to 
refrain from establishing a minerals regime within the context of the Treaty 
system. What, then, is the relevance of CHM for future minerals activities in 
Antarctica? First, it sets standards against which the performance of the 
Treaty regime in the interest of all mankind should be measured. CHM 
substantiates world opinion in favor of continued abstention from national 
claims to exclusive control or appropriation of areas where minerals activi- 
ties are being carried out in Antarctica. In addition, it suggests some obli- 
gation by the ATCPs to allocate a fair share of revenues derived from 
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Antarctic minerals development for the benefit of the international commu- 
nity. Whether this latter point will come to pass remains more a matter of 
speculation than expectation. 

The critical consideration here, however, is whether or not the present 
regime fairly and effectively serves the common interest of mankind. 
Francioni puts it well by observing: 


From a policy point of view, one should be expected to find proof of 
mismanagement of Antarctica, betrayal of the CHM and selfish pursuit 
of nationalistic aims, before challenging a system that for the past 25 
years has assured an effective framework for peaceful scientific activi- 
ties, conservation of the environment and wise management of living 
resources [p. 135]. 


This reviewer agrees; the increasingly pluralistic nature of the Antarctic 
Treaty system augurs well for the present minerals regime, and conjures up 
the optimistic impression that additional CHM aspirations might be inte- 
grated later on into the existing institutional framework. Again, for the 
foreseeable future this optimism remains more fancy than fact. 

Two general obligations earmark the bundle of rules comprising interna- 
tional environmental law. First, there is the prohibition against activities of 
states causing injury to the environments of other states or to areas beyond 
national jurisdiction. Second, states are bound to cooperate in preventing 
and abating harmful transboundary environmental conditions. In a com- 
pelling study, Laura Pineschi appraises the degree to which these obliga- 
tions have been translated into the Antarctic Treaty system. She insightfully 
relates explicit provisions of the system to obligations arising from interna- 
tional environmental law. The obligation to prevent or abate transnational 
environmental interference, international cooperation aimed at facilitating 
environmental protection, due diligence in state conduct to minimize envi- 
ronmental risk, the formulation of environmental impact assessments, the 
duty to cooperate in exchanging scientific data on transboundary natural 
resources or environmental interference and the rational use of natural 
resources—all are carefully considered and analytically evaluated vis-a-vis 
relevant provisions in the Antarctic Treaty system. 

Pineschi’s conclusion is instructive: ‘The Consultative Parties, which 
claim a ‘primary responsibility’ for the protection of the Antarctic environ- 
ment . . . on the whole may be considered to have concretely applied 
general environmental rules in Antarctica, and given them a specific con- 
tent” (p. 243). The responsibility of the ATCPs is akin to the obligation of 
due diligence in environmental law. The critical consideration, however, 
will remain deeds, not textual provisions. The bottom line becomes evident: 
state conduct in resource use and development will reveal the genuine level 
of due regard and responsibility shouldered by the ATCPs for maintaining 
environmental integrity in the Antarctic. 

In a short piece, Tullio Treves cogently considers why the Antarctic 
Treaty parties are disturbed about certain implications for Antarctica of 
recent changes in the law of the sea. The essence of his essay may be 
summarized as follows: 
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The example of the Law of the Sea Convention could strengthen the 
position of those who deem the Antarctic Treaty System undemocratic, 
who would like ideas such as the one of the common heritage of man- 
kind applied to Antarctica and who, in brief, ask that the United Na- 
tions and the ideology prevailing in the Organization’s General Assem- 
bly play a larger part in Antarctica, perhaps in view of a revision of the 
Treaty [p. 287]. 


Moreover, Treves continues, the new law of the sea will invite closer atten- 
tion to the circumpolar ocean and the problematic legal links those areas 
suggest for the claims to territory on the Antarctic continent: 


Claimant States would find it difficult to take a position without insist- 
ing on their claims on maritime zones; and non-claimant States would 
find it embarrassing to take a stand without renewing their objections. 
All this could amount to a violation of art. IV of the Antarctic Treaty. 
Even if the Antarctic Treaty parties were not to go up to this point, it 
seems cértain that some tension between them would be generated 


[p. 287]. 


The implications of the new law of the sea are further complicated by the 
fact that no sovereign coastal state exists on the continent, that seven states 
claim title to territory in Antarctica and that, because of the unrecognized 
status of those claims, any offshore jurisdictional zones would undoubtedly 
generate controversy. 

James Barnes and Peter Lipperman examine in finer detail the prospects 
for conflict between the seabed provisions of the 1982 United Nations 
Convention on the Law of the Sea and the new minerals regime promul- 
gated by the ATCPs. Three distinct marine zones offer varying degrees of 
opportunity for conflict between the two regimes: the region between the 
Antarctic Convergence and 60° south latitude; the Antarctic Treaty area, 
south of 60° south latitude; and the Antarctic continental shelf maritime 
zone. Of these, Barnes and Lipperman see the most contentious as being the 
continental shelf. Each claimant state maintains a special entitlement to the 
juridical continental shelf appertaining to its claimed territory. The ATCPs, 
moreover, are united in the conviction that any development of resources 
on the Antarctic continental shelf should not be regulated by an interna- 
tional deep seabed authority. As Barnes and Lipperman recognize, the fact 
that the ATCPs opted to set up a special minerals regime under the Ant- 
arctic Treaty system strongly suggests this view. The minerals Convention 
recently adopted by the ATCPs removes any doubt that mineral and fuel 
resources on, in or beneath Antarctica’s continental shelf will fall under the 
jurisdiction of the parties to that agreement, not an international seabed 
authority. In a related piece, Luigi Migliorino determines that the deep 
seabed Area of the 1982 Convention on the Law of the Sea, attendant with 
the principle of the common heritage of mankind, includes the deep ocean 
floor surrounding Antarctica. Recognition of this conclusion, however, 
does not mean that the common heritage is perforce legally applicable to the 
Antarctic continent, its continental shelf or islands in the region. 
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Finally, Natalino Ronzitti discusses the lawfulness of minerals exploitation 
in Antarctica. The fundamental dilemma, he asserts, is that ‘‘[s]overeignty 
and common heritage of mankind are conflicting principles” (p. 451). 
Ronzitti avers that development of Antarctic mineral resources has not yet 
been prohibited in international law: 


Unilateral exploitation of common spaces is a lawful activity, as the 
unilateral exploitation of the sea-bed and the two treaties concluded for 
regulating it demonstrate. In effect, the real problem of an Antarctic 
treaty on a mineral regime is not its lawfulness, but how States parties 
can prevent non-parties from exploiting Antarctic resources [pp. 
451-52, footnote omitted]. 


Ronzitti concisely analyzes the substantive rules, proposed institutions, gov- 
erning principles and jurisdictional responsibilities of a circumpolar min- 
erals regime. The unavoidable deficiency, of course, is that he draws exclu- 
sively on the 1985 Beeby draft text,'* which was substantially revised into 
the final version adopted in 1988.'* Nonetheless, the general treatment 

“remains relevant, especially because it rightly indicates the direction in 
which the Antarctic Treaty system’s legal evolution is heading. 

This anthology contains much that serious scholars of Antarctica will find 
useful. Other substantive selections include Bruno Simma’s assessment of 
the Antarctic Treaty as an objective regime, Guillermo Moncayo’s purpose- 
ful examination of the use of the Antarctic for peaceful ends, Patrizia de 
Cesari’s analysis of the Antarctic regime for scientific research, Tullio 
Scovazzi’s insightful appraisal of zones in the Antarctic, Daniel Vignes’s 
analysis of the living resources regime in the Antarctic, Maria Maffei’s 
examination of new trends in the protection of Antarctic whales, Francesca 
Trombetta-Panigadi’s fine study of Antarctic icebergs in international law, 
Fabrizio Bastianelli’s inquiry into the operational and legal conditions af- 
fecting the potential miner in the Antarctic, Giampiero Francalanci and 
Marco Pieri’s summary of the physical configuration of the continent and 
Roberto Martini’s report on the Italian activities in the Antarctic. 

On balance, the pieces are carefully researched and purposefully con- 
ceived. The volume’s main utility becomes evident from perusing its con- 
tents. The diversity, complexity and range of legal issues affecting the Ant- 


18 See GREENPEACE INTERNATIONAL, THE FUTURE OF THE ANTARCTIC, App. 9 (1985). 
Significantly, at least six other iterations of the “Beeby text’”——named after the Chairman of 
the negotiations, Christopher Beeby of New Zealand—were prepared between 1983 and 
1988. See (1) The Antarctic Minerals Regime: The Beeby Draft, reprinted in GREENPEACE 
INTERNATIONAL, supra note 8, App. 8; (2) Beeby Draft II, reprinted in GREENPEACE INTERNA- 
TIONAL, THE FUTURE OF THE ANTARCTIC: BACKGROUND FOR A SECOND U.N. DEBATE, App. 
8 (1984); (3) Beeby, Antarctic Mineral Resources: Chairman’s Informal Personal Report: 
MR/17 REV II (Sept. 19, 1986) (mimeo.); (4) Antarctic Mineral Resources: Chairman’s In- 
formal Personal Report: MR/17 REV III Annex to Chairman’s Informal Personal Report 
(April 1987) (mimeo.); (5) Antarctic Mineral Resources: Chairman’s Informal Personal Report: 
MR/17 REVISION IV, Annex to Chairman’s Informal Personal Report, Antarctic Mineral 
Resources: Draft Convention (November 1987) (mimeo.); and (6) Antarctic Mineral Re- 
sources: Chairman’s Informal Personal Report: MR/17 REVISION V, Annex to Chairman's 
Informal Personal Report, Antarctic Mineral Resources: Draft Convention (February 1988) 
(mimeo.). 

14 That is, the CRAMRA, supra note 6. 
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arctic legal regime are well articulated by leading European scholars. It 
bears noting, however, that no participants in the conference specifically 
represented the non-ATCP or Third World view. Having such a spokesman 
present, one would think, would have enriched the debate. 


IV. THE ANTARCTIC MINERALS REGIME 


The weighty volume by Francisco Orrego Vicuña grew out of the au- 
thor’s Ph.D. work at the London School of Economics and Political Science, 
but it embodies far more than a thesis. The study is a magnum opus that 
furnishes the most comprehensive account yet available of the historical, 
political and legal rationales underpinning the ATCPs’ recent negotiation ` 
of a special treaty for Antarctic minerals. The work is divided into three 
main parts: first, a discussion of the legal framework for Antarctic coopera- 
tion and development; second, an appraisal of alternative approaches within 
the regime toward the conservation and development of Antarctic minerals 
(i.e., internal accommodation); and finally, a treatment-of issues, options 
and prospects for third-party non-ATCPs (i.e., external accommodation). 
While Orrego’s study is less theoretically grounded than Peterson’s, the 
wide-ranging analysis of historical facts and substantive policy assessments 
make it extraordinarily useful for gauging the ramifications of the Antarctic 
minerals regime on international law and politics. 

Orrego’s study takes a broad view of a narrow facet of Antarctic affairs 
—the minerals issue. His aim at the outset is to review the historical basis of 
claims and the requirements for cooperation among states interested in the 
region. State interaction in the Antarctic has necessitated the integration of 
national sovereignty with forms of international cooperation. In times of 
tension, national interests have been accommodated successfully within the 
Antarctic Treaty system. 

In Orrego’s view, the Antarctic Treaty system is marked by “anticipatory 
cooperation.” This refers to the capacity of states to anticipate problems in 
the region and undertake responsive actions before they become aggra- 
vated. The Agreed Measures, the CCAMLR and the CRAMRA all evidence 
this tendency toward anticipatory cooperation. Internal accommodation 
reveals how the ATCPs adjust different positions to Antarctic policy needs, 
without upsetting the delicate balance of their special relationship. Orrego 
accordingly examines the Antarctic legal system with its norm-creating ca- 
pability for formulating natural resources policy, as well as the lawful bases 
for exercising jurisdiction over a minerals regime on the continent. 

The system of multinational cooperation in Antarctica has plainly worked 
to set policies and organize activities affecting the use of natural resources, 
ostensibly bounded by environmental protection. Yet, the ATCPs have 
been reluctant to convert the Antarctic Treaty system into an international 
organization, either in rhetoric or in reality. There exists no secretariat; 
consultative meeting sites are rotated among ATCP cities. This reluctance 
may be attributed to concern over the sovereignty situation. 

Though sovereignty continues to dominate in Antarctic affairs, Orrego 
makes clear that a solid framework of international cooperation has devel- 
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oped along a parallel path. The critical hinge on which this cooperative 
enterprise swings is Article IV of the Antarctic Treaty, the provision that 
effectively permits claimants and nonclaimants to agree to disagree on the 
legal status of the claims. Internal accommodation of Antarctic interests 
consequently turns on balancing authoritative competence between the 
various appendages of the regime and the ATCPs, while formally maintain- 
ing the distinction between those who claim sovereignty on the continent 
and those who do not. Tensions between sovereignty and cooperation are 
accordingly reflected in jurisdictional considerations applicable to Antarc- 
tica. Legal complications that arise for the ATCPs concern the jurisdictional 
status of the Antarctic Treaty itself; the reach of national legislation to 
Antarctica; territorial jurisdiction, including the seas and airspace; and in- 
ternational nonrecognition of national claims to the continent. 

Particularly valuable in Orrego’s study is its analysis of the implications of 
recent developments in the law of the sea for Antarctica. The central ques- 
tion addressed is whether maritime zones in the Antarctic are subject to 
national jurisdiction. Do territorial seas exist off Antarctica? Orrego’s analy- 
sis suggests that national legislation adopted by Chile,!° France’® and Aus- 
tralia” may assume the existence of territorial seas appurtenant to the 
claimed territory, albeit these, of course, are not recognized by any other 
state. To what extent, if any, are exclusive economic zones consistent with 
the living resources regime in Antarctic waters? Aside from Chile, no other 
claimant state has formally intimated that extensive maritime zones might 
extend off the continent, although France’? and Australia’? have formally 
declared 200-mile EEZs around claimed island groups in the region. Signifi- 
cantly, the CCAMLR was created especially to promote the conservation 
and management of living resources in the Southern Ocean and it essen- 
tially functions as a de facto regional EEZ.*° What legal implications are 


15 Decree No. 1,747, Declaring the Limits of the Chilean Antarctic Territory, Nov. 6, 1940, 
reprinted in 2 W. BUSH, ANTARCTICA AND INTERNATIONAL LAW 311 (1982). The decree 
states simply: “All lands, islands, islets, reefs of rocks, glaciers (pack-ice), already known, or to 
be discovered, and their respective territorial waters, in the sector between longituces 53 and 
90 West, constitute the Chilean Antarctic or Chilean Antarctic territory.” 

16 Law No. 71-1060 [of 24 December 1971] on the delimitation of French territorial waters, 
Journal officiel, Dec. 30, 1971, at 12,899, reprinted in UNITED NATIONS, NATIONAL LEGISLA- 
TION AND TREATIES RELATING TO THE LAW OF THE SEA 17, UN Doc. ST/LEG/SER.B/ 
18 (1976). 

17 The inference of a territorial sea applied to Australian Antarctic territory is done by 
“extension.” See Harry, The Antarctic Regime and the Law of the Sea Convention: An Australian 
View, 21 VA. J. INTL L. 727, 730 (1981). 

18 Decree No. 78-144, Establishing an Economic Zone in the Sea off the Coasts of French 
Southern Lands, Feb. 3, 1978, Journal officiel, Feb. 11, 1978, at 684—85, reprinted in 2 W. 
Busy, supra note 15, at 586. 

1 Proclamation Constituting Waters of 200 Nautical Miles Around Australia and Its Exter- 
nal Territories’ Proclaimed Waters for the Purposes of the Fisheries Act, Commonwealth of 
Australia Gazette, No. $189, at 1 (Sept. 26, 1979), reprinted in 2 W. BUSH, supra note 15, at 
202-03. 

20 For discussion of this notion, see Joyner, The Exclusive Economic Zone and Antarctica, 19 
OCEAN DEV. & INT'L L. 469 (1988). 
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presented for the high seas? It was the Seals Convention in 1972, as Orrego 
tightly points out, that furnished a significant link between the Antarctic 
Treaty system and the law of the sea. Particularly important was the con- 
servation requirement set out in this Convention for the circumpolar seas 
—an obligation that imposed certain restrictions on the uses and freedoms 
of the high seas stipulated in Article VI of the Antarctic Treaty.” Activities 
of states in the Antarctic plainly indicate that the ATCPs have applied 
policies of maritime jurisdiction with considerable restraint. The motive 
behind this restraint has been the desire to avoid unnecessary confrontation 
over jurisdictional questions in Antarctic waters. 

Jurisdictional implications associated with the minerals issue come fully 
into play with legal consideration of Antarctica’s continental shelf. For 
claimant states, the status of the continental shelf is typically appurtenant to 
territorial sovereignty, not requiring special declarations or acts of recogni- 
tion. For nonclaimants, territorial jurisdiction is not recognized over that 
continental shelf. 

Orrego argues that a cardinal objective of the Antarctic minerals negotia- 
tions was protection of the circumpolar environment. In fact, he goes so far 
as to assert that “all other considerations of national interests or policy have 
been from the outset subordinated to this consensus” (p. 194).?? A second 
principal objective was ensuring CRAMRA’s ability to determine whether 
and where minerals activities might be acceptable on the continent. Envi- 
ronmental considerations are critical here as well, but so are political and 
legal ramifications flowing from who is exploiting what resources by which 
legal right in whose territorial claim. Orrego is right in observing that 
objectives and principles set out by the minerals regime are closely bound up 
with the Antarctic Treaty system in general. Not only does the minerals 
agreement legally augment the jurisdiction of the Antarctic Treaty; it also 
directly affects protection and conservation measures in the Agreed Mea- 
sures and the CCAMLR, with specific repercussions for high seas within 60° 
south latitude as well. In treating CRAMRA’s area of application, Orrego 
posits that the treaty’s ambit of jurisdiction will likely extend beyond the 
continent (including the unclaimed sector) to the continental shelf offshore, 
islands and archipelagoes within the region and the seabed. As it turned out, 
each consideration figured prominently in fixing CRAMRA’s area. 


21 In full, Article VI of the Treaty, supra note 1, provides: 


The provisions of the present Treaty shall apply to the area south of 60° South Latitude, 
including all ice shelves, but nothing in the present Treaty shall prejudice or in any way 
affect the rights, or the exercise of the rights, of any State under international law with 
regard to the high seas within that area. 


2 International environmental groups, most notably Greenpeace and the Atlantic and 
Southern Ocean Coalition, continue to question seriously the actual ability of any minerals 
regime in the Antarctic to prevent grave impacts to the local environment. See, e.g., Minerals 
Negotiations: An Environmental Tragedy and a Fatally Flawed Document, ECO, No. 1, May 2-June 
2, 1988, at 1-2 (Greenpeace Newsletter); The Balance of Mineral Power, ECO, No. 3, May 
2-June 2, 1988, at 1-2; and The Prospects of Impacts: Antarctic Mineral Resource Activities Danger- 
ous, ECO, No. 7, May 2—June 2, 1988, at 1-2. 
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As to internal accommodation, Orrego’s treatment is substantively broad 
and politically far-reaching. He examines the proposed system of explora- 
tion and exploitation, the legal nature of contracts and problems associated 
with compliance, relevant conservation policies and financial facets, the 
distribution of powers and: various jurisdictional models suggested for a 
minerals regime, and the institutional composition and decision-making 
apparatus of the proposed regime. Though much of this discussion draws 
more from broad scholarly considerations than from strict legal analysis, 
three key points must not be lost among the details. First, the following 
well-taken observation: 


The really important matter is to determine the existence of the right 
to explore and develop the mineral resources of Antarctica. While 
there could be doubts and differences of view in relation to the exist- 
ence of this right under the Antarctic Treaty, . . . the point will be 
clearly settled by the entry into force of the regime on mineral re- 
sources, under which the existence of the right and the manner in 
which it can be exercised shall be no longer discussed as a point of 
controversy [p. 235]. 


Clearly, this finding applies to ATCPs participating in that minerals regime. 
Nonetheless, it seems equally evident that the majority of states outside the 
Antarctic Treaty group are not likely to accept this view so willingly. | 

A second point containing much truth surfaces from the author’s conclu- 
sion about the conceivable distribution of powers in an Antarctic minerals 
regime: 


By its very nature international law tends to keep away from extreme 
views or approaches and seeks to take into account the various interests 
that contribute to the formation and development of its rules. While 
historically this orientation could have been different, the contempo- 
rary system of international law no doubt exercises a moderating influ- 
ence in the organization and rule of law in the international commu- 
nity. The Antarctic Treaty system and the orientation prevailing in the 
current negotiations on a mineral regime are no exception to this at- 
tempt at compromise and moderation [p. 341]. 


Now that the completed minerals treaty is available, scrutiny of its provi- 
sions reveals the accuracy of Orrego’s observation. Indeed, balance, moder- 
ation and compromise between claimants and nonclaimants, as well as be- 
tween industrialized and less-developed countries, are critical ingredients 
underpinning the distribution of power and allocation of functional respon- 
sibility throughout the new regime. 

The third point concerns the author’s evaluation of the institutional sys- 
tem being negotiated for CRAMRA. In late 1986, Orrego concluded: 


However elaborate and sometimes intricate the institutional ap- 
proach of this regime can be, it has so far succeeded in finding the right 
way to proceed in the search of the internal accommodation. No doubt 
many changes are desirable and many probably will be made in the 
institutional machinery that we have examined, particularly in so far as 
decision-making and relations between the several organs are con- 
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cerned, but it is basically within this kind of arrangement that the final 
accommodation will take place. That fact alone is of the greatest im- 
portance for the successful outcome of the current negotiations 
[p. 397]. 


Orrego was plainly right in this assessment. The desire to attain internal 
accommodation proved paramount for the ATCPs, and was patently evi- 
denced by the opening for signature of a negotiated treaty in Novem- 
ber 1988. i 

While the final treaty text does embody the fundamental framework 
found in the 1986 Beeby draft,?” on which Orrego relied for his analysis, 
several changes in form and substance occurred during the last two years of 
negotiations. As a result, Orrego’s extensive treatment of the CRAMRA’s 
provisions unavoidably is somewhat speculative. Although the general char- 
acter of the minerals regime’s institutions? was carried into the final treaty, 
important revisions and additions were made concerning the institutions’ 
specific authority in the new regime, respective voting qualifications for 
making decisions and how potential profits derived from minerals activities 
might be apportioned.” Important changes also came in designating the 
CRAMRA’s area of application—specifically, to avoid conflict with the deep 
seabed-mining regime authorized in the 1982 UN Convention on the Law 
of the Sea—and in the prescribed process for pursuing minerals develop- 
ment on the continent. Somewhat disappointingly, Orrego’s study tends to 
gloss over the process of the mineral negotiations, that is, how the sessions 
functioned and the efficacy of their deliberations. Scant attention, similarly, 
is paid to the politics of the negotiations—the coalitions, bargaining and 
trading off of issues that were necessary to bring about a treaty. 

All this suggests that Orrego’s volume may have come, in part, before its 
time. Antarctic mineral exploitation was completed nearly 2 years before the 
CRAMRA’s culmination, with the obvious consequence that important de- 
tails affecting minerals development in the south polar region escape treat- 
ment. Yet, given the incisive depth and intellectual breadth of this work, 
these omissions neither undermine the substantive credibility nor impugn 
the legal logic-of Orrego’s analysis. Rather, they emphatically demonstrate 
the purposive dynamics of international law’s evolution through treaty 
making in the setting of a common space regime and the constant need of 
scholars to keep pace with unfolding developments. ‘That is not meant to be 
a criticism of Orrego; rather, it remains an inherent risk in international 
legal scholarship. 


23 Beeby, Chairman’s Informal Personal Report (Sept. 19, 1986), supra note 13. 

24 For recent discussion of the CRAMRA institutions, and their operation and voting 
schemes, see Joyner, The 1988 Antarctic Minerals Convention, 1 MARINE PoL’y REP. 81 (1989); 
and Joyner, The Evolving Antarctic Minerals Regime, 19 OCEAN Dev. & INT'L L. 73 (1988). For 
an assessment strongly critical of the regime, see Antarctic and Southern Ocean Coalition, 
Analysis of the Convention on the Regulation of Antarctic Mineral Resource Activities 
(AMR/SCM/88.78-June 2, 1988) (Oct. 29, 1988). 

25 See generally Kimball, Special Report on the Antarctic Minerals Convention (International 
Institute for Environment and Development, July 1988). 
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The third part of Orrego’s study concerns issues affecting external ac- 
commodation, that is, the relationship between the ATCPs and the majority 
of states not party to the Antarctic Treaty system. Much of his analysis 
weighs the relevance for third-party states of obligations created by the 
Antarctic Treaty and its attendant agreements. Clearly, any state has the 
lawful right to explore and conduct scientific activities in Antarctica. How- 
ever, what legal duties apply to nonparties to the Treaty during the exercise 
of these rights in the Treaty area? Is it permissible for nonparties to exploit 
resources on or around the continent? Have policies drawn up and agreed to 
by the ATCPs (i.e., the recommendations and relevant treaties constituting 
the Antarctic Treaty system) effectively entered into customary interna- 
tional law so that they now bind nonparty third states? Has state practice in 
the Antarctic allocated to the ATCPs a norm-creating responsibility for the 
international community? Orrego concludes that certain norms of the Ant- 
arctic Treaty have indeed been accepted into customary law. In his words: 


[T]he basic norms of the Treaty, concerning peaceful use, non-milita- 
rization, freedom of scientific investigation, cooperation and the like, 
are indubitably of a “fundamentally norm-creating character” such as 
may serve as a basis for the establishment of a general rule of law. This 
relates both to norms that create rights and to norms that can be 
regarded as establishing obligations, particularly in connection with the 
nuclear tests and relate[d] issues mentioned above [p. 427]. 


Orrego is right on target in assessing the Treaty’s role in norm creation, a 
factor that must not be lost in considering alternative models for the Ant- 
arctic legal regime. Finally, an exhaustive bibliography—some 56 pages 
long, containing more than 1,700 entries—is appended to this study. While 
the analytical substance makes the study extraordinarily valuable as a schol- 
arly resource on Antarctic affairs, Orrego’s bibliography makes it indispens- 
able for the serious researcher. 

The most sensitive issue concerning external accommodation of the Ant- 
arctic Treaty system generally and the minerals issues specifically turns on 
the character of the regulatory regime most appropriate for the Antarctic. 
The Antarctic Treaty system may be aptly described as “limited interna- 
tionalization” (p. 525), purposely designed to accommodate sovereignty 
claims and other problematic legal issues. Several states have vigorously 
argued since 1983 that the Antarctic should be put under full internation- 
alization and, essentially, treated internationally as common property, gov- 
erned by precepts encompassed by the common heritage of mankind no- 
tion.? Hence, the international legal implications of a CHM regime applied 
to Antarctica merit further mention. 


V. COMMON HERITAGE OF MANKIND AS A REGIME ALTERNATIVE 


All three volumes, but Orrego’s study especially, devote considerable 
attention to CHM as the regime most highly recommended to replace the 


6 Compare Larschan & Brennan, The Common Heritage of Mankind Principle in International 
Law, 21 COLUM. J. TRANSNAT'L L. 305 (1983), with Wolfrum, The Principle of the Common 
Heritage of Mankind, ZEITSCHRIFT FUR AUSLANDISCHES ÖFFENTLICHES RECHT UND VÖLKER- 
RECHT 312 (1983). 
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present Antarctic Treaty system. The philosophical content and attendant 
legal implications of a CHM regime in Antarctica, however, appear some- 
what diffused throughout these works.?” To consolidate the notion, five 
fundamental qualities would characterize a common heritage regime ap- 
plied to Antarctica. — 

(1) The continent would not be subject to appropriation, public or pri- 
vate, national or corporate. Under CHM, Antarctica would be regarded asa 
land owned by no one, although presumably managed by everyone. Sover- 
eignty as a political/legal quality would be absent. There would be no 
jurisdictional privileges, rights or obligations fixed by sovereign consider- 
ations. 

(2) Under a CHM regime, Antarctica would be administered by the in- 
ternational community for the benefit of the international community. All 
people would be expected to share in managing the Antarctic commons. 
States or national governments would be precluded from this function, 
unless they served as the representatives of mankind. Priorities for adminis- 
trative decisions affecting the region under CHM would be set by universal 
popular interests, not the interests of individual persons or governments. 

(3) If Antarctic natural resources were exploited under CHM, the bene- 
fits would be shared internationally. Under a CHM regime, commercial 
activities would be inappropriate, unless done to enhance common benefits 
for all mankind. Living resources in the circumpolar Southern Ocean would 
not qualify as part of Antarctica’s common heritage. Legally, these re- 
sources remain in the high seas, with free fishing rights there clearly estab- 
lished in international law. Consequently, under an Antarctic CHM regime, 
benefit sharing would apply only to land-based resources, not to living 
marine resources. 

(4) An Antarctic CHM regime would mandate that the continent be used 
exclusively for peaceful purposes. No military installations would be per- 
mitted, no weapons could be tested, no maneuvers could be conducted and 
no weapons system could be implanted. 

(5) A CHM regime in Antarctica would guarantee opportunities to con- 
duct free and open scientific research. This freedom and access for scientific 
investigation would be permissible so long as the Antarctic environment was 
not ecologically threatened or physically impaired. All research results 
would be made available as quickly as possible to anyone with a genuinely 
serious interest in them. Under CHM, scientific research in Antarctica 
would be conducted to benefit everyone, not merely the sponsoring govern- 
ment or scientific organization doing the investigation. 

During the UN debates, important modifications of an Antarctic CHM 
regime were proposed to expedite attaining a “‘New International Economic 
Order” (NIEO).*8 The NIEO version altered the legal attributes and insti- 


27 A notable exception is the piece by Francesco Francioni, Antarctica and the Common Heritage 
of Mankind, in the book he edited with Tullio Scovazzi at p. 101. 

28 See Part Il: Views of States, in Question of Antarctica, Study Requested under General 
Assembly Resolution 38/77, Report of the Secretary-General, vol. 1, at 92 (Bangladesh); vol. 
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tutional character of the regime under discussion in three important ways. 
First, under NIEO, the international community would acquire full legal 
ownership rights, with sole resource use rights, over the Antarctic conti- 
nent. Second, to perform the obligations and responsibilities associated with 
common heritage as grounded in NIEO principles, a special Antarctic insti- 
tutional mechanism would be created. A reasonable assumption is that such 
an agency would resemble the International Sea-Bed Authority for seabed 
mining provided for in the 1982 Law of the Sea Convention and would 
exercise jurisdiction over the continent, while serving as trustee for the 
international community. Third, Antarctic mineral resources should be de- 
veloped and exploited, and any profits derived should accrue to “al man- 
kind,”’ with preferential consideration in distribution for less-developed 
countries. Noble intentions aside, these CHM corollaries rest on political, 
legal and economic premises that appear shaky and render attaining a CHM 
regime for Antarctica unlikely in the foreseeable future. 

One premise holds that a CHM regime for Antarctica will resolve the 
unsettled legal status of the continent; declaration of Antarctica as the 
common heritage of mankind will ipso facto preclude appropriation of the 
continent. Moreover, an Antarctic CHM regime would resolve existing and 
potential territorial disputes, and ensure that the continent is forever used 
exclusively for peaceful purposes. The fundamental query here must be, 
How? How will declaring Antarctica the CHM accomplish this in real politi- 
cal terms, particularly if the seven claimant states, or the United States and 
the Soviet Union, refuse to accept the validity of such a declaration? 

It is true that Article IV of the Antarctic Treaty does not resolve the 
claims situation. It only freezes the claims so that cooperation and coexist- 
ence may go forward under the Treaty system. Claimant states persist in 
holding on to asserted titles, and nonclaimants (and the rest of the interna- 
tional community) persist in not recognizing them. The inability to resolve 
the claims issue remains a serious concern in Antarctic affairs. Claimant 
states do not take their claims lightly, asserting them to represent integral 
parts of national territory. It.seems simplistic to suppose that a CHM decla- 
ration would compel the claims conundrum to vanish. A more likely upshot 
would find claimant states retreating to irredentism and wary nationalism. 
They would not abandon their assertions of sovereignty on the continent. A 
move to declare Antarctica part of the CHM might also prompt the United 
States and the Soviet Union to assert their own claims there, presumably to 
protect scientific, strategic and economic interests vested in the region. 
‘These developments would greatly complicate Antarctic affairs and detract 
from efforts to keep the region demilitarized. The point is simply this: in 
view of the intense stakes of certain governments in the Antarctic region, 
serious consideration must be given by CHM advocates to the negative 
outcomes likely to result from pushing a CHM declaration—outcomes that 


2, at 46 (Egypt), 83 (Ghana), 107 and 110 (Malaysia); vol. 3, at 21 (Nigeria), 35 (Pakistan), 71 
{Sri Lanka), 136 (Zambia), and 139 (Zimbabwe), UN Doc. A/39/583 (1984). 
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probably would arrest treatment of Antarctica as a common heritage regime 
in fact, though perhaps not formally in name. 

A second premise held by CHM proponents is that Antarctica remains the 
last reservoir on earth of natural resources, both living and nonliving. From 
this assumption flows the conclusion that these resources as part of the CHM 
should be exploited and developed for the benefit of all mankind. The 
problem here is not the aspiration to share Antarctica’s wealth, but the 
actual quality and quantity of the wealth itself. True, traces of several min- 
erals have been discovered in Antarctica, but these are not commercially 
recoverable deposits. In fact, it is not known how much, if indeed any, 
mineral wealth exists on, in or around the continent. Geological estimates 
remain speculative because only 2 percent of Antarctica is ice-free and 
susceptible to geological exploration. The rest is covered by an ice sheet 2 
miles thick, which so far has largely precluded determination of extant 
minerals or hydrocarbons. As of early 1989, no hydrocarbons have been 
discovered either in Antarctica or offshore. Only gases such as methane and 
ethane that are associated with hydrocarbon locations have been detected in 
a few drilling operations. That does not mean that deposits do not exist, 
only that at present none are known. As for Antarctica’s living marine 
resources, the circumpolar waters are regarded legally by the international 
community as high seas and thus may be fished by any person, natural or 
juridical. The Antarctic seas consequently ought not to be considered part 
of the Antarctic common heritage and use of their resources should remain 
available to any and all who might wish to undertake the venture. 

A third premise assumes that, given the vast natural wealth of Antarctica, 
these resources soon will become economically exploitable as advances in 
science and technology occur. However, geologists are actually pessimistic 
about the availability of technology permitting large-scale exploitation of 
Antarctic mineral resources. Antarctic weather conditions are too extreme 
to support large-scale development operations. The constant subfreezing 
temperatures, coupled with 100-mile-an-hour winds and blinding blizzard- 
like conditions, make the human situation there far more of a threatening 
physical challenge than a lucrative economic opportunity. The logistics of 
moving people, equipment and raw materials are prohibitively expensive in 
comparison with the exploitation of more accessible land-based minerals 
available elsewhere. Current technology for exploiting mineral and hydro- 
carbon resources in frigid climes, even with the Arctic experience, remains 
unsuitable for drilling through the Antarctic ice sheet, or surviving the 
turbulence of iceberg-laden Antarctic seas to get down to the continental 
shelf. The conclusion reached by experts on mineral development is clear: if 
mineral wealth does exist in the Antarctic, it will have to be discovered in 
superabundant quantities to make exploration and exploitation commer- 
cially attractive. This prospect appears extremely remote. 

There is scant doubt that all the authors above would agree that applica- 
tion of the CHM to Antarctica remains premature for the following reasons. 
First, if CHM advocates favor pervasive development of Antarctica’s min- 
eral resources, serious questions arise about the desirability of that regime 
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vis-à-vis priorities of environmental protection and resource conservation. 

Second, the ATCP governments up to now have undertaken policies and 
assumed responsibilities tantamount to creating a de facto CHM regime on 
the continent. Antarctica has been demilitarized, denuclearized, kept open 
to all for scientific research and cooperation, and reserved for peaceful uses 
only. Moreover, national claims of sovereignty have been shelved. Notewor- 
thy also is the composition of the group of Antarctic Treaty states. Included 
among the ATCPs are the five most populous states in the world, all five 
permanent members of the Security Council, all declared nuclear weapons 
states, all states that lie closest to the continent and prominent members of 
the Group of 77—India, Brazil, Argentina, Chile, Uruguay and the Peo- 
ple’s Republic of China. Third, the Antarctic Treaty system has functioned 
successfully and effectively as the agent of mankind for protecting the Ant- 
arctic environment. No exploitation has yet occurred that prejudices the 
interests of all mankind. Promulgation of the CRAMRA, however, presents 
a critical test of the Antarctic Treaty system’s legitimacy. Will this minerals 
regime, should it enter into force, serve as a disincentive or an incentive to 
the development of Antarctica’s mineral resources? Will having a regulatory 
regime in place deter or galvanize prospecting, exploration and develop- 
ment operations? The manner in which the minerals regime adjusts to these 
pressures may determine whether the Antarctic Treaty system survives as 
the agent of mankind, or becomes an instrument for the self-aggrandize- 
ment of states. 

As intimated in each volume under review, the international legitimacy of 
the present Antarctic Treaty regime will remain intact so long as the ATCPs 
continue to regard the continent as a scientific laboratory and a world 
preserve—in effect, as the common heritage of mankind absent economic 
development. Thus far, the Antarctic Treaty parties have done remarkably 
well in accomplishing these aims. The challenge for the ATCPs in the future 
will be to maintain this cooperation and accommodation in the face of new 
economic, political and geostrategic temptations. Given the stark lessons 
and extensive history of national selfishness and misanthropy, this will be no 
easy task. 


CHRISTOPHER C. JOYNER 
George Washington University 


The Antarctic Legal Regime. Edited by Christopher C. Joyner and Sudhir K. 
Chopra. Dordrecht, Boston, London: Martinus Nijhoff Publishers, 
1988. Pp. x, 288. Index. Dfl.165; $85.50; £49.95. 


The Antarctic Interest Group of the American Society of International 
Law was formed in 1984. It undertook to prepare several studies designed 
to address issues of law and policy affecting the Antarctic region. This book 
represents the first major product of the group. The volume includes a 
short background introduction by Professor Joyner and ten essays by var- 
ious authors. 
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The editors do not purport to present a comprehensive treatment of 
Antarctic affairs; and, as is typical of most such collections, there is no 
unifying theme that pulls the essays together. Furthermore, since each of 
the essays stands on its own, there tends to be some duplication of material; 
and, unfortunately, in at least one important case, the information pre- 
sented has been overtaken by events. That being said, this book nonetheless 
represents a useful addition to the literature on Antarctica. The interested 
public, both those expert in Antarctic matters and newcomers, should find 
here new information, ideas and a challenge to their thinking and their 
vision. 

The first essay is an excellent summary of the interplay of the policies and 
interests that the Antarctic Treaty Consultative Parties bring to the Ant- 
arctic Treaty forum. It is written by John R. Rowland, a former Australian 
diplomat who led the Australian Antarctic delegation and who chaired 
several Treaty meetings in the late seventies and early eighties. His review of 
the essential political solidarity maintained by the Treaty parties on Antarc- 
tic matters, and his discussion of the crosscurrents within the Consultative 
Party group, reveal the unique complexities of this international political 
and legal forum. 

The lineup of the original parties makes apparent the diversity of view- 
points and the strange bedfellows that the Treaty brings together. The 
original claimant states (Australia, Chile, New Zealand, Argentina, the 
United Kingdom, France and Norway) line up on one side of the funda- 
mental sovereignty issue, while the original nonclaimants (the United States, 
Japan, Belgium, the USSR and South Africa) are on the other. Newcomers 
have since been added: Other crosscurrents within the group arise out of 
differences among economic philosophies, conservation ethics, the rela- 
tionship to developing countries and others outside the system and the 
position of South Africa in the group. In spite of these differences, which 
Rowland identifies and explains, he concludes that the “common interest in 
maintaining the Treaty system and extending it to cover minerals seems 
clearly to be dominant in the policies of all the Consultative Parties, out- 
weighing any differences between them” (p. 30). 

The ever-increasing role of nongovernmental organizations (NGOs) in 
Antarctic affairs is covered by Lee Kimball, an NGO member on U.S. 
delegations to Antarctic Treaty meetings. Kimball reviews the NGO in- 
volvement in Antarctic matters, including traditional scientific exchange 
through the Scientific Committee on Antarctic Research (SCAR) and public 
interest /advocacy by the “new wave” NGOs. Recognizing that progress has 
been made in opening up the Treaty system, Kimball argues that NGO 
policy contributions have increased and will continue to do so as those 
organizations receive access to information about matters under consider- 
ation in the Treaty forums. In this regard, she identifies three roles that 
NGOs can play: stimulation of public awareness and education; influence 
upon the shaping of law and policy at the national and international levels; 
and influence upon the implementation of law and policy, again, at both the 
national and international levels. But she recognizes that the tension be- 
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tween the dramatic public awareness-raising efforts of the public interest/ 
advocacy NGOs and the provision of pragmatic policy recommendations for 
Antarctica is likely to persist. . 

Legal complexities that the Treaty parties encounter are discussed in 
essays by Beverly May Carl of Southern Methodist University and Francisco 
Drrego Vicuña of the University of Chile. Carl writes of the need for a 
Drivate international law regime in Antarctica. She identifies the complica- 
sions created for domestic law systems and international undertakings by 
different perspectives on national sovereignty in Antarctica and the poten- 
cial difficulties that may arise, given the substantial increase in human activi- 
zies on the continent. Carl concludes with a plea to parties to begin to 
address the multifarious private law problems created because of the lack of 
a basic agreement on territorial sovereignty in Antarctica. 

Orrego, too, addresses the difficulties posed by the application of normal 
cules of international law in Antarctica, especially those pertaining to the 
aw of the sea, owing to the lack of agreement on the basic sovereignty 
question. The conclusions he reaches are more than interesting. They pave 
zhe way for the future. In essence, Orrego says that while traditional law 
zoncepts are not unknown in Antarctica, the fact is that they are applied ina 
context that differs from a traditional framework. The Antarctic frame- 
work is one that necessarily involves “some exercise of shared and interna- 
cionally regulated and administered competences.” Thus, “[j]urisdiction 
over Antarctic maritime areas has developed in a collective manner whereby 
it tends to be exercised jointly.” Orrego finds that ‘‘coastal State jurisdiction 
has been reconciled with the necessities of joint cooperation” (p. 121). 
Drrego’s perspective is one to keep in mind. 

It is always difficult for someone outside the government to write about 
complex ongoing international negotiations. Joyner’s essay on the Antarctic 
minerals negotiations was written about two-thirds of the way through their 
course. The results on a few specific issues were different from the trend 
suggested by his analysis, which was based on the main negotiating docu- 
ments available to him at the time of writing. 

In spite of these difficulties, Joyner’s piece is of value. His analysis of the 
negotiating documents is revealing. But the primary value lies in the identi- 
fication of negotiating issues. Regardless of how the negotiations resolved 
those issues in the minerals treaty text, opened for signature on November 
25, 1988, they remain and will need to be addressed on a continuing basis in 
the treaty’s implementation. They include: the claimant-nonclaimant issue; 
the developed versus less-developed issue; the Consultative Party versus 
non-Consultative Party issue; and the requirements of environmental pro- 
tection. The minerals treaty now sets forth an agreed means for dealing with 
these issues, but their solution will have to be found in the operation of 
institutions established by the treaty. In this regard, Joyner’s discussion of 
the various institutional bodies established by the treaty has merit. In 
searching to identify specific functional roles for each body, however, he 
omits a significant point—that all of the institutions, notwithstanding their 
specific roles (as well as the parties individually), are bound by the basic 
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environmental protection obligations spelled out in the treaty. This impor- 
tant transcending responsibility is particularly relevant since these obliga- 
tions arise out of probably the toughest environmental standards ever in- 
cluded in an international agreement. Just as the 1959 Antarctic Treaty 
established a benchmark in the arms control field, so the rigorous standards 
of the minerals treaty establish a benchmark in international environmental 
protection. , 

The Chairman of the Antarctic Interest Group, Sudhir Chopra, argues 
for preservation of the Treaty system and the need for changes from within. 
In his essay, entitled Antarctica as a Commons Regime: A Conceptual Framework 

for Cooperation and Coexistence, Chopra argues for expanded membership in 

the consultative group and further accountability of the Treaty system toa 
global body. In principle, most would agree with these proposals, but it is 
hard to see what more can be done. The Consultative Parties have adopted a 
loose interpretation of the Treaty’s “activity” standard for membership in 
their group. In addition, the Consultative Parties routinely make informa- 
tion available to the United Nations and various UN bodies. Chopra also 
suggests that the Consultative Parties assume the role of a trustee and that 
licensing and royalty revenues earned from resource activities in Antarctica 
be turned over to UN organizations. This is a more difficult matter. In the 
minerals treaty, however, provision is made that could allow excess revenues 
to be used for international community purposes. Finally, Chopra argues 
that an effort should be made to clarify the legal status of Antarctica. It is on 
this point that many participants in the Treaty forums are likely to differ 
with him. Such an effort would be too divisive and would jeopardize the 
other benefits and opportunities that Chopra sees. 

In A Regime for Ice-Covered Areas: The Antarctic and Issues Involving Resource 
Exploitation and the Environment, John Warren Kindt encourages the Con- 
sultative Parties to adopt stringent environmental standards, not just to 
protect Antarctica for its own sake, but to maintain it as a “controlled 
environment” to monitor worldwide pollution and environmental impacts. 
In a similar vein, James N. Barnes, in Legal Aspects of Environmental Protection 
in Antarctica, reviews the environmental protection and conservation prac- 
tice of the Treaty system. He argues for the adoption of wilderness values in 
the Consultative Party forums, and the establishment of an Antarctic envi- 
ronmental protection agency, which would be responsible not to a handful 
of governments, but to the entire international community. Both authors do 
not question the role of the Consultative Parties; both do stress the impor- 
tance of cooperation between the parties on environmental] matters. 

John G. Gulland’s piece, The Management Regime for Living Resources, is an 
excellent analysis of the current state of the living resource issue in Antarctic 
affairs. Gulland points out that although there is disappointment that the 
Convention on the Conservation of Antarctic Marine Living Resources 
(CCAMLR) has fallen short of what many of those concerned about the 
conservation of the Antarctic had hoped for—i.e., depleted stocks remain 
depleted and no substantial conservation measures are in force—the critics 
may be using the wrong standard. Gulland proposes that a fairer standard 
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would be “the degree to which the fishing countries have moved in the 
direction wished by conservation groups, and, if this progress has not been 
as rapid as some might have hoped, what damage is being done to the 
~esources” (pp. 236-37). On this basis, he believes that CCAMLR’s per- 
cormance is satisfactory and improving. 

The concluding essay is by Howard Taubenfeld. In drawing analogies 
between Antarctica and outer space, he stresses the fundamental point that 
when it comes to resource matters, the debate boils down to the haves and 
che have-nots. He sees the only solution in all cases to be cooperation be- 
ween nations. 

This informative collection of essays by knowledgeable persons reflects 
many of the important issues facing the legal/political management of Ant- 
arctica. Thus, it serves as a valuable source of information. But the format 
allows for no debate or rebuttal. And without an overarching theme, one is 
left with a feeling that there is a lot about Antarctica, or even these issues, 
that has not been said. The Antarctic Interest Group no doubt will have an 
opportunity for further work, and it may be hoped that in it there will be 
more analysis, as opposed to issue identification and discussion. But even 
then, if the next book reflects this one’s $85 price tag, one fears the group’s 
efforts will reach only a limited audience. 


Davin A. COLSON* 
U.S. Department of State 


International Legal Structure. By David Kennedy. Baden-Baden: Nomos 
Verlagsgesellschaft, 1987. Pp. 294. DM 69. 


David Kennedy has undertaken a remarkable project—nothing less than 
a reconsideration of the development of international legal doctrine over 
several centuries. The book under review is the most substantial contribu- 
tion to the project as yet, but it lacks, perhaps surprisingly, a prospectus for 
the larger undertaking. Instead, its successive chapters repeat the organiza- 
tional logic found in most systematic casebooks and treatises (or so Kennedy 
avers, p. 8). The book thus creates the firm, but misleading, impression that 
it stands, like most systematic works, sufficient unto itself. Only by reading it 
with some of Kennedy’s journal articles can we appreciate his larger in- 
tentions. 

What are those intentions? Clearly, Kennedy knows that in reconsidering 
the developmental course of doctrine, he is propounding doctrine. More 
than this, he wishes to launch a new era in the development of doctrine. One 
clue to Kennedy’s intentions can be found in his essay Primitive Legal Scholar- 
ship. Here Kennedy blocks out three eras in the history of doctrine: the 
primitive (before 1648), the traditional (1648-1900) and the modern 


* This review represents solely the personal views of the author and not necessarily those of 
the State Department. 
197 Harv. INT'L LJ. 1 (1986). 
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(1900-1980).? Why does the modern era end in 1980? What succeeds it? At 
least in this sketch, Kennedy does not say, except indirectly, through his 
characterization of the three past eras. 

Because the subject is doctrine, Kennedy confines himself to texts. Texts 
always have subjects. In Kennedy’s judgment, texts constituting interna- 
tional legal doctrine have just one subject upon which they endlessly play. 
This is the relation of that doctrine to authority. Primitive texts posit au- 
thority in nature or justice and derive appropriate doctrine. In contrast, 
“[t]raditional texts argue more about the appropriateness of various author- 
ities and their proper interpretation.”* Doctrines are derived from a partic- 
ular interpretation, which is nonetheless put forth as an internally coherent 
conceptual system. Modern texts doubt all interpretive claims to generality. 
Instead, they seek refuge in the ever more complex technical and proce- 
dural manifestations of authority. 

Texts have authors as well as subjects. In primitive texts, authors present 
themselves as mere messengers who speak to the truth of independent 
authority. In traditional texts, authors validate the authorities through their 
interpretations. In the modern era, authority and authorship simulta- 
neously recede from view, for “the modern scholar typically exempts him- 
self from his text.’’* Elsewhere, in addressing ‘ ‘late-modern”’ texts, Kennedy ` 
finds the “construction of a disembodied vantage point from which a cen- 
trist politics seems inevitable.’ Centrist politics are the ‘‘politics of centrist 
management” demanded by the proceduralization of authority in the state 
and the move to international institutions.® l 

What now can we say about the era after 1980, Kennedy’s own? Ob- 
viously, it must depart from, or self-consciously repudiate, the hallmarks of 
modernity. If modern authors disappear from their texts, it is because they 
want readers to think of those texts as transparent media. Thus, he argues, 
“Modern theory builds space for complacency in an expansive humility.” 
After modernity, against this complacency, must come acknowledgment 
that texts are decisive. Modern texts work on behalf of proceduralized 
authority by employing the rhetorical strategy of self-effacement. Against 
this strategy must come a rhetoric of challenge and exposure. 

The problem for a rhetoric against modernity is to find its proper voice. 
The voice of rectitude is primitive—too passionate for a modern, knowing 
world. The scornful voice is self-defeating, the voice of revolutionary aban- 
donment unconvincing, the nostalgic voice meretricious, the Aquarian 
voice naive. The late modern voice of accommodation to criticism is escap- 
ist. Kennedy’s own voice is unsure; his reticence lacks the ‘‘self-assurance”’ 
he finds in modernity’s “theoretical structure of false humility. ”? 


2 Id. at 1-13. 3 Id. at 6. 

î Id. 

5 The Turn to Interpretation, 58 S. CaL. L. REv. 251, 255-56 (1985). 

§ Id. at 265; cf. Kennedy, The Move to Institutions, 8 CARDOZO L. REV. 841 (1987). 
? The Turn to Interpretation, supra note 5, at 257. ; 
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Kennedy’s sensitivity to rhetoric effectively denies him a proper voice 
with which to confront modernity and launch a new era. Instead, he occu- 
pies a vantage point after modernity from which to look back on past eras. 
This is his stance in International Legal Structure. His long view permits him 
to see the structure of each era. More specifically, because these are eras in 
the development of doctrine, his focus is “upon the relationships among 
doctrines and arguments and upon their recurring rhetorical structure” (p. 
7). “Structure” does not refer to some meta-textual, orienting feature of 
social reality, as the term usually connotes. Kennedy’s interest is not “the 
relationship between international legal materials and their political and 
interpretive milieu” (d.). Nor is it “the meaning and distinctiveness of 
public international law doctrine” (d.). If rhetorical structure is all that 
counts, then we may be forgiven the inference that it alone grants law and 
society their meaning and distinctiveness. For Kennedy to say as much 
would be a greater challenge to modernity’s smug conceits than he ever 
permits himself. 

Kennedy’s Primitive Legal Scholarship provides an overview of the project. 
The book begins abruptly, warning of “the difficulties and eccentricities” of 
his approach (p. 8). Oriented by Kennedy’s overview, we realize that 
chapter 1, “The Sources of International Law,” is an examination of the 
traditional era, in which doctrine about sources remains firmly grounded. 
Chapter 2 is devoted to “The Procedures of International Law,” and is an 
examination of modernity. Chapter 3 covers “The Substance of Interna- 
tional Law.” In keeping with Kennedy’s retrospective stance, this is an 
assessment of modernity’s impact on tradition. Unwritten is a last chapter 
proclaiming a new era. Instead, a brief conclusion deflects attention from 
such a possibility by arguing that the cross-referencing of doctrines on 
sources, processes and substance “‘constitute[s] public international law as a 
single rhetorical fabric” (p. 293). So much for a rhetoric turned against 
modernity. 

Rhetoric is Kennedy’s problem. He tries to avoid it by professing only to 
read exemplary cases and materials and trace their rhetorical strategies (p. 
7). The message is that reading and tracing are uncontentious activities and 
the author an innocent facilitator. This, of course, is the typical modern 
rhetorical strategy of absenting oneself from the text. Yet Kennedy is not a 
modern and cannot stay away; his ever-changing voice mimics the voices 
typically heard in each of his doctrinal eras. 

This is an adroit move. Predictably, it is acknowledged,-riot in the book, 
but as a ‘methodological disclaimer” in Primitive Legal Scholarship, and then 
only in reference to the first era. There, he claims, “This essay, then, is 
neither a history of the development of legal doctrines nor a social history. It 
attempts to explain the work of the primitives as extensively and as sympa- 
thetically as possible within the four corners of their own lexicon.’ Interna- 
tional Legal Structure’s chapter on sources presents itself first in the same 
authoritative tones we hear in traditional treatments of sources. Short de- 


° Primitive Legal Scholarship, supra note 1, at 13 (footnote deleted). 
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clarative sentences populate the text, virtually every one supported by one 
or more footnotes citing authoritative texts in several languages. Mimicry 
turns to parody, as footnotes consume three-quarters of the first 20 pages. 

The next section of this chapter switches rhetorical modes because the 
subject shifts from “doctrinal boundaries and hierarchies” to “a quite well 
worked out argumentative practice about the authority or ‘binding nature’ 
of various legal instruments” (p. 29). Kennedy himself becomes argumen- 
tative. First, he introduces a controlling metaphorical opposition: “Sources 
rhetoric provides two rhetorical or persuasive styles which we might call 
‘hard’ and ‘soft.’ A hard argument will seek to ground compliance in the 
‘consent’ of the state to be bound. A ‘soft’ argument relies upon some 
extraconsensual notion of the good or the just” (p. 29). The opposition 
would seem to be the familiar one of positivist versus naturalist interpreta- 
tions of the source of law’s authority, which indeed dominates traditional 
doctrine. Why, then, use terms like “hard” and “soft,” which have their 
own connotative force?-—‘“hard” is sharp, clean, tough; “soft” is spongy, 
ragged, sentimental. They permit Kennedy to proceed “in a somewhat 
stylized fashion” (pp. 29-30). The result is a series of ever more intricate 
substitutions and inversions, which follow the pattern of arguments gener- 
ally. When confronted, every hard position reveals itself to be soft, just as 
every soft position reveals hardness. Therefore, ‘‘[b]ecause neither set of 
arguments can be convincing by itself and neither can trap the other, argu- 
ment within this structure could go on endlessly without resolution” (p. 31). 
As does Kennedy. 

Endless argument is wearying. Kennedy shifts to a more comfortable 
rhetorical posture in the next three sections. He identifies a series of doc- 
trinal puzzles—unilateral declarations, rebus sic stantibus, custom—and 
styles each one a “case.” Appropriately enough, Kennedy’s voice becomes 
that of a law school instructor. In mildly detached language, he presents the 
arguments in each case by referring to exemplary cases, skillfully teasing out 
hard and soft elements, and finally proposing a reconciliation of elements to 
show how rhetorical structure manages “what otherwise seems a tense rela- 
tionship between an absolute sovereign autonomy to consent and a systemic 
pattern of legal obligation” (p. 80). Each case comes to the same conclusion: 
“Tt seems that if the ‘hard’ can lie down with the ‘soft’ in sources argument, 
sovereigns will be able to remain autonomous within a binding normative 
order” (p. 32). ; 

After Kennedy runs through the argument several times, we are inclined 
to concede him the day. Asa scholar, he is ingenious; as a teacher, thorough. 
Some may resist the simplification brought on by stylized argument. For 
example, this reviewer suspects that the argument over unilateral declara- 
tions is not a matter of positivism and naturalism, but instead of continental 
and common law traditions. In the former, law, and with it obligation, arises 
from authoritative assertion. In the latter, obligation, and with it law, arises 
from mutuality of commitment. The first is unilateral in form, the second 
bilateral. Kennedy himself intimates this opposition, and then stretches the 
infinitely elastic metaphor of hard and soft to envelop it (p. 54). 
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Kennedy uses the concluding section of the first chapter to recapitulate. 
He says of sources doctrine that it “searches abstractly,” that it “constantly 
combines that which it cannot differentiate and emphasizes that which it can 
express only by hyperbolic exclusion” (p. 107). Just so. And so it is with 
Kennedy’s rhetorical style. Like the doctrine he engages, he, too, searches 
abstractly, with a rhetoric of repetition, “endlessly embracing and managing 
a set of ephemeral rhetorical differences” (id.). 

Chapter 2 begins with the assertion that “‘[d]iscourse about international 
legal process dominates the field of international law” (p. 109; for Kennedy, 
“doctrine” and “‘discourse’” are interchangeable). A footnote reférs us to 
“traditional” teaching materials dated to 1980. Recall, however, that doc- 
trine’s traditional era gave way to the modern in 1900. Evidently, these 
materials confront us with a paradox. Although they are organized tradi- 
tionally (as indeed is Kennedy’s book), they necessarily respond to the con- 
suming circumstances of modernity. 

Dominance notwithstanding, “process doctrines exist uneasily between 
discourse about the sources of international law on the one hand and its 

‘substance on the other” (p. 110). In other words, traditional discourse is 
mostly about rules, which are related to authority through a proper, author- 
izing source. Yet the proceduralization of authority calls for a discourse that 
cannot be about rules so understood. If rules in their fixity and generality 
anchor tradition, the continuous formulation of complex, transitory proce- 
dures fuels modernity. 

Procedural talk must either make rules out of procedure, in which in- 
stance. it is no longer modern, or escape into the space between rules, for 
which procedures are wanting. Modernity always searches for the unsaid; 
tradition always takes what modernity says into its system of rules. Ever 
restless, modernity always finds tradition just behind it. Although tradition 
fell to modernity around 1900, it has fallen forward, almost reaching the 
present. 

Kennedy tells us nothing of this. Instead, he runs through the same 
rhetorical moves he has introduced in chapter 1. Roughly one page of text 
and seven of footnotes mimic tradition, but only to tell us what process 
discourse is not (pp. 109-16). Kennedy then turns to his argument: 


Process discourse considers two broad issues. Doctrines of ‘‘participa- 
tion” abstractly delimit the actors whose interests and nature will be 
constitutive of international law and whose substantive behavior will be 
controlled by international law. Doctrines of what might loosely be 
called ‘‘jurisdiction’’ abstractly delimit the avenues of legitimate inter- 
change out of which authoritative norms grow and the spheres of activ- 
ity which will be governed by substantive international law [p. 117, two 
footnotes deleted]. 


Participation, we find, relates to the traditional substantive domain of the 
subjects of international law. Jurisdiction’s concern with “avenues of legiti- 
mate interchange” and “spheres of activities” suggests a relation to the 
traditional substantive domain of territorial jurisdiction. Were process doc- 
trines about such matters, however, they would be about authoritative rules, 
not the proceduralization of authority, and thus they would be traditional, 
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not modern. Consequently, process doctrine must occupy a ruleless space 
produced by the procedural fragmentation of authority, and it must do so in 
terms that are “abstract” and “independent of the content of norms” (p. 
120). Specificity opens the door to sources and substance, to rules, to tra- 
dition. 

It seems that if process doctrine is to be about anything, it must be about 
itself. This it manages by opposing its two elements, participation doctrine 
and jurisdiction doctrine. Such an opposition is not arbitrary, for it repeats 
the juxtaposition of hard and soft elements found in‘sources doctrine. Thus, 
“{djoctrine about how participants interact, which is independent of sub- 
stance, promises to remain open-ended, and protect the independence of 
sovereigns.” Doctrine such as this calls to, and works for, the positivist 
tradition (p. 121). However, “[d]octrine about who participates, if independ- 
ent of the authority and interests of sovereigns, promises to remain deter- 
minative while protecting the integrity of the international legal system” 
(id.). Here doctrine meets the naturalist tradition. 

On behalf of modernity, Kennedy finesses the problem of participation 
and jurisdiction as substantive domains by construing them as topics worthy 
of an argument—topics like recognition (a matter of participation) and 
sovereign immunity (a matter of jurisdiction). Absent rules, all such topics 
disclose the same argumentative structure in which hard and soft positions 
are opposed, transformed and collapsed. Kennedy is now able to adopt the 
argumentative rhetorical style that he favors. Only this time he replaces 
“hard” and “soft” with a new metaphorical opposition: 


[P]rocess doctrine works by deploying a distinction between what might 
be thought of as a “subjective” Gnd an “objective” approach to the 
delimitation of sovereign authority. [footnote deleted]. . . An objec- 
tive approach to participation defines the entities in terms of the way 
they are treated or act in the system. A subjective approach relies upon 
their self-definition or true ‘‘essence”’ [p. 121]. 


This is a regrettable choice of terms. In ordinary language, “subjective” 
and “‘objective’’ refer to a disposition or attitude some agent possesses with 
respect to some state of affairs. Kennedy uses the terms to describe proper- 
ties of some state of affairs in a way to suggest the dominance of one over the 
other. He confuses matters further by linking subjectivity to “true ‘es- 
sence,’ ”?” which inappropriately signals a transcendentalist stance. We might 
forgive Kennedy these awkward choices if they conveyed important infor- 
mation. They do not. Subjective characterizations of participation turn out 
to support the position of sovereigns as subjects and thus fit a positivist 
interpretation of authority. Objective characterizations support the integ- 
rity of obligations over which sovereigns have no immediate control and 
thus fit a naturalist interpretation. 

Having substituted one unsuitable metaphorical construction for another, 
Kennedy has “subjective” and “objective” approaches “argue” with each 
other; predictably, they collapse into each other. He then takes recognition, 
sovereign immunity and state responsibility as illustrative “cases.” Patiently 
explicating the rhetorical structure of each, he relaxes his style from the 
argumentative to the professorial. 
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The first two cases offer no surprises; we suspect Kennedy of belaboring 
the obvious. The third sustains greater interest because it reaches beyond 
“process discourse as a self-contained set of rhetorical maneuvers and pro- 
jections,” to its “brother discourses” (p. 173). Kennedy finds that in the 
Instance of state responsibility, “process discourse achieves its comprehen- 
sivity in an elaborate movement of self-effacement’”’ (id.). Inasmuch as self- 
effacement is modernity’s preferred rhetorical style, we might expect the 
same of Kennedy the mimic. To his credit, however, Kennedy’s voice is firm 
without being unduly argumentative or didactic. We feel his engagement 
with modernity, his resistance to its disappearing act. 

The discussion begins with a semantic difficulty because Kennedy asso- 
ciates “procedural” and “objective,” “substantive” and “subjective” (p. 
174). Yet we know from his general argument that substance and procedure 
are respectively associated with tradition and modernity, the first having a 
rhetorical structure opposing “hard” and “soft,” and the second a structure 
opposing ‘‘subjective”’ and “objective.” This difficulty is compounded when 
Kennedy separates “the procedural rules of responsibility” from ‘“‘substan- 
tive norms” (p. 175 n.119). The former are “neutral, threshold rules.” The 
latter are “determining rules imposing systemic values and decisions” (d.). 
This distinction is untenable. Rules by definition establish thresholds (their 
function) and bear values (their propositional content). 

We might better say that proceduralization inevitably produces proce- 
dures that, as rules, defeat the strategy of self-effacement that procedurali- 
zation manifests. In other words, modernity inevitably loses to tradition the 
space it wrests for itself from tradition. Kennedy offers a complementary 
proposition: ‘Process doctrine has devoured all of law—doctrine of sub- 
stance having been fully projected into it. Here the dispassionate voice of 
modern doctrinal discourse is created as substance disappears from law’s 
core” (p. 180 n.125). Evidently, modernity is not content to fill the spaces in 
traditional systems of rules. Rather, modernity makes space for itself by 
breaking up these systems and isolating their rules. Surrounded by unre- 
lated procedures, long-established rules must atrophy. To use Kennedy’s 
metaphor, procedural talk devours rules, only to be devoured by the rules 
such talk engenders. Modernity’s distinguishing feature is not the self-ef- 
facement of doctrine, but its inability to defend itself from effacement by 
tradition. 

Kennedy’s conclusion to chapter 2 briefly reverts to the theme of the 
dominance of process, acknowledging that “‘its mastery is a strange one” (p. 

188). Chapter 3 resumes discussion of substance, but shifts the focus from its 
consumption by modernity to its capacity to generate “‘a legal regime more 
complex than its terms—partly through its relationship to the regimes of 
processes and sources and partly through its own imagination” (p. 193, 
footnote deleted). This extraordinary assertion is followed by a two-page 
footnote that tells us nothing about the power of imagination but almost all 
that Kennedy has to say, in a traditional voice, about substantive doctrine 
(id. n.1). 

To illuminate the generative power of substantive discourse, Kennedy 
identifies yet a third, less obviously metaphorical, opposition. Authority and 
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autonomy are juxtaposed with community and cooperation. The former is 
“primarily associated” with the law of war, the latter with the law of peace 
(p. 199). Nevertheless, the “broad doctrinal categories” of war and peace 
“seem somewhat porous. Each contains within it both elements of the other 
and doctrines separating it from the other” (id.). These doctrinal categories 
are subject to a common fate—the invasion of procedure. More precisely, it 
“is the transformation of the substantive opposition between autonomy and 
community into procedures” (id.). 

“Sovereign autonomy,’ Kennedy writes, “initially seems instantiated by 
procedures of jurisdictional allocation or boundary drawing, procedures 
which might be thought of as architectural. Sovereign community, on the 
other hand, is known as procedures of international intervention, institu- 
tionalization or regulation” (pp. 199-200). 

The invocation of autonomy and community as the controlling opposi- 
tion, with architecture and regulation their procedural counterparts, is a 
great improvement over the metaphorical oppositions of earlier chapters. 
We find Kennedy easier to follow as he penetrates the circumstances under 
which substance disappears into procedure, and procedure into substance. 
It also helps that he confines his discussion of peace to one “‘case,’’ the 
United Nations Convention on the Law of the Sea.'° 

We note first that, like state responsibility, the law of the sea has been 
subject to that most traditional of doctrinal activities, codification and pro- 
gressive development. The point of codification is to disclose fully a system 
of rules, while the point of progressive development is to fill gaps in it with 
additional rules. Nevertheless, codification and progressive development 
have inevitably succumbed to modernity. Discussion of the proper content 
of the system of rules points to the inadequacy of the system as such and 
fosters an ever more procedurally oriented discussion of alternatives. In 
short, the taken-for-granted architecture of tradition comes into question as 
the examination of substance poses regulatory dilemmas. 

As Kennedy correctly notes, these dilemmas are projected into institu- 
tions (p. 200). Endless discussion of never-completed drafts often follows. 
The sheer importance of oceans questions has prohibited this outcome. 
Forced to closure, the law of the sea discussions required the drafting of a 
traditional instrument, a multilateral treaty embodying a system of rules, 
without denying modernity its proceduralizing voice. In a brilliant dissec- 
tion of the treaty, Kennedy peels back its “dry language and committee 
locution” (p. 201) to show that the Preamble promises to fulfill “substantive 
hopes which have been deferred by sources and process” (p. 202). This 
promise is never kept. “Instead the lengthy Convention submerges its voice, 
referring through both its organization and content simultaneously forward 
to process and back to its sources or purposive origin in the Preamble” (id.). 

Process here refers to both institutions and procedures, established in the 
treaty to deal with what its text does not provide but tradition requires: a 
closed set of rules. The text retains traditional architecture while it staves off 


19 Reprinted in 21 ILM 1261 (1982). 
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modernity’s insatiable propensity to absorb the products of modernity. By 
Nnstitutionalizing process within the treaty’s traditional architecture, mo- 
dernity can hold on to the space it has pried away from tradition. 

Kennedy’s examination of the law of force proceeds differently. A third 
discursive element, beyond tradition and modernity, complicates the tale: 
“Scholars seem to speak a very Hobbesian dialect in which law . . . ebbs 
and flows as order against chaos. . .” (p. 246). Not just scholars, but states’ 
leaders and the institutions they create, all respond to “force as fear” (sec- 
tion title, id.). 

Kennedy holds that the primitive response to Hobbesian fear shifts the 
terms of discourse from order to justice—‘“‘texts confidently distinguished 
between just and unjust wars” (p. 255, footnote deleted). Tradition tries a 
different strategy. It takes law as “the product or reflection of force” (id.). 
In both instances, “force as fear” is countered by ‘‘force as fact” (section 
title, p. 253). Modernity cannot be satisfied with either of these responses. 
Its solution is simultaneously to outlaw war and to regulate it. 

The modern, procedural response to force is architectural in the first 
instance. This is quite unlike the modern response to the law of peace, in 
which traditional architecture orients procedural discussion. Thus, the 
move to institutions is the central feature of modern discourse on force. 
Through architecture, ‘law establishes itself as a sphere of meaning by 
excluding meaningless force” (p. 263, Kennedy’s emphasis). Yet meaning is 
never self-evident, and the “struggle for an exclusion of force” is “recast as 
a struggle about meaning, interpretation and application rather than about 
authority” (p. 265). Substantive consequences are deferred, with “‘indeter- 
minate yet distracting discourse” the result (p. 273). 

Such an outcome is no different from the regulatory thrust of modern 
discourse on the law of peace. Indeed, Kennedy finds that an architecturally 
oriented law of force “completes, substantiates and reinforces the regimes 
of source, peace and process” (p. 282). Kennedy concludes his discussion of 
the law of war by returning to the Hobbesian rhetoric of fear. 

There is a point to ‘‘[t]he invocation of this Hobbesian ‘other’”’ (p. 283). 
Kennedy uses it to take us to the edge of modernity, beyond which lies a 
wordless fear, “a Hobbesian imagination” (p. 286). If Kennedy takes us as 
far as modernity goes in his discussion of force, his conclusion takes us no 
further. Instead, we are reminded that “the pattern of repetitions, associa- 
tions and references seems suited to a practice of interminable discourse” 
(p. 294). Kennedy shows all the signs of engaging in the elusive discourse of 
modernity no less interminably. His book does not end; it merely stops. 

A proper conclusion to Kennedy’s book would have to address the era 
after modernity, which he dates from 1980. Not at all coincidentally, 1980 
is the date of Kennedy’s Theses on International Legal Discourse," the very title 
of which signals Kennedy’s arrival on the international legal scene with a 
manifesto in his hand and revolution in his heart. Kennedy’s manifesto also 
signals his abiding concern: “To me, then, international law discourse is a 


11 93 GERMAN Y.B. INT'L L. 353 (1980). 
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conversation without content—a ritualized exchange which avoids con- 
fronting the very questions it purports to address.”!? Yet this early work 
cannot provide a satisfying conclusion to Kennedy’s great project of map- 
ping the long development of international legal discourse. 

There are two reasons. First, Kennedy had yet to discriminate previous 
eras. All that came before him was traditional. Second, and far more im- 
portantly, his ‘‘style of legal analysis” proved to be insufficiently innovative 
for a new era.’ That style consisted of an updated legal realism emphasizing 
“the indeterminacy of legal argument,” matched to a structuralist concern 
for deep patterns of contradiction and transformation.'* Kennedy’s affilia- 
tion with the Critical Legal Studies Movement also suggests an interest in 
the critical theory of Frankfurt Marxism. 

A few years later, Kennedy published a long and extremely sophisticated 
essay exposing the limitations of structuralism and critical theory, as used in 
legal scholarship.!® Their shared failing is an inability to escape modernity. 
Only poststructuralism warrants description as ‘‘post-modern.”’ His charac- 
terization of authors “[vJariously labeled ‘post-structuralist’ or ‘post-mod- ` 
ern’ ” is apt: they all reject “any stable origin, standpoint, agency or total- 
izer in their work.’’!® > 

Kennedy holds that his reading of critical theory and structuralism is 
“typically post-structuralist.”!” His book has not fully broken with modern- 
ity. Much of the language of structuralism remains, as the title suggests. 
Nowhere in the book does Kennedy name his “‘style of legal analysis” or the 
influences on him (although the advertisement in the April 1988 number of 
this Journal does so for him: “The critical stance and rhetorical method 
developed in this work show the influence of French structuralism and 
post-structuralism, German critical theory and the North American ‘critical 
legal studies’ school”). Nevertheless, poststructuralist sensibility perme- 
ates it. 

Kennedy’s description of postmodern work in general fits his own later 
work in particular: 


[FJor all their diversity, post-modern works share a great deal stylisti- 
cally. Their texts are elaborate imitations and reconstructions of other 
works. . . . As they recount the work of other texts they continually 
weave and unweave alternatives present and absent in the texts under 
scrutiny. Moreover, their accounts often seem quite playful.'* 


The fit is not perfect. Kennedy’s rhetorical voice is not playful. He is simply 
too serious to be fully postmodern. 

Kennedy has much to be serious about. Unlike so many of the texts 
poststructuralists play with, international legal discourse is about issues of 


12 Td. at 376. 13 Td. at 355. 

14 Id. at 355 n.4. 

15 Critical Legal Theory, Structuralism and Contemporary Legal Scholarship, 21 NEW ENG. L. REV. 
209 (1985-86). 

16 Td. at 276 (footnote deleted). 17 Id. at 280. 

18 Id. at 286-87. 
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- che utmost seriousness—peace and justice on a global scale. Herein lies the 
material for Kennedy to write a fitting conclusion to his project. How can 
one be a playful postmodern in a deadly serious world? What is a properly 
Dostmodern response to Hobbesian fear? 

Kennedy sees the dilemma precisely when he speaks of irony in post- 
structuralism: “It is an irony which stings . . . . The same playful tone 
which seems critical and affirmative can seem apolitical, disengaged and 
nihilistic.”?® To be playful in the circumstances that Kennedy addresses 
is to risk an ironic detachment, negative and ultimately conservative.”° Play 
is no less plausible a response than self-effacement to modernity’s proce- 
duralizing hegemony, and it has the mildly subversive consequences of self- 
awareness to recommend it. If modernity’s other face is power politics and 
anarchy, as Kennedy seems to believe, then play is frivolous and detachment 
worse. Feigned indifference to the Hobbesian void tacitly capitulates to 
Hobbes’s alternative, whether it is the unconstrained authority of the primi- 
tive Leviathan, the traditional sovereign or the modern maw of procedure. 

Kennedy knows no postmodern voice in which to speak of such grave 
matters. Perhaps there is none that suits his deep.seriousness. Even so, 
Kennedy has much to teach us about the way we speak of international law. 
If he does find a voice that avoids frivolity or capitulation, international 
legal scholarship will have begun a new era. If not, modernity will continue 
its relentless chase into the future, consuming all in its path, with tradition 
hard behind. 


NICHOLAS ONUF 
American University 


Obychai v sovremennom mezhdunarodnom prave (Custom in contemporary in- 
ternational law). By G. M. Danilenko. Moscow: “Nauka,” 1988. Pp. 
189. Index. 1 ruble 80 kopeks. 


Soviet attitudes toward custom as a source of international law have been 
debated for decades. Readers will long remember the early rejection of 
custom as a creation of bourgeois imperialist states, with subsequent grudg- 
ing acceptance of it primarily to protect Soviet diplomats at foreign posts. 
Treaties were preferred as a source of law because norms could not be 
created without the consent of signatories. By degrees over the years, Soviet 
scholars developed a less restrictive attitude, notably after the emergence of 
a bloc of states proclaiming socialism as their creed, among which new 
custom could be discerned. Finally, as Second and Third World powers 
increasingly formulated UN General Assembly resolutions, they were fre- 
quently acclaimed as manifestations of the acceptance of new custom. Early 
hostility to custom as a source withered away. 


19 Id. at 287. 20 Id. at 289. 
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With this monograph, a young scholar, trained evidently by Professor 
G. I. Tunkin, reviews the topic in some detail. Since his book is said to have 
been approved by A. P. Movchan, a former Soviet member of the UN 
Human Rights Committee, it carries considerable authority. What is its 
message? Generally, it is that while treaties are still considered to be the most 
convenient means of “strengthening” norms, custom has become a funda- 
mental means òf creating norms defining the obligatory and permissible 
conduct of states (p. 5). The author, evidently forgetting the early years, 
says that ‘‘[t]he Soviet doctrine of international law has always given signifi- 
cant consideration to custom” (p. 6). 

The study opens with a review of Soviet and foreign texts on sources of 
law, but then turns to the much discussed topic of the mutual interaction of 
treaty and custom (ch. 3). Danilenko considers the impact of codifying 


_ conventions upon sources, noting that such conventions are often followed 


by universal application of their fundamental propositions, although as a 
rule this occurs only when customary norms are recognized as in force 
alongside the convention (pp. 133~34). The Soviet position is stated as, 
“Soviet jurists, conducting research on this topic, rightly remark that the 
mechanism of mutual interaction of treaty and custom furthers advance- 
ment of the role of the codifying convention in the progressive development 
of international law” (p. 134). The author, citing Article 38 of the Vienna 
Convention on the Law of Treaties and other commentary, proceeds to 
examine the impact of the codifying convention on third states that have not 
signed it, finding such states bound to accept the convention’s norms when 
they reflect the customary norm. As an example, he notes the universal 
extension of the Geneva Convention on the Territorial Sea as it relates to 
straits (p. 136). In considering the Outer Space Treaty of 1967, he notes 
arguments of several equatorial states that they have no obligation to accept 
the freedom of exploration and use of outer space, but points out that their 
arguments have been rejected by the preponderant majority of states on the 
ground that the convention reflects customary law, and is therefore binding 
on all states (p. 138). As proof, he cites statements by both the Soviet 
delegate and the U.S. Legal Adviser to the Department of State. 

The Law of the Sea Convention is considered next, specifically, the con- 
troversy over whether a nonsignatory state can benefit from its provisions in 
light of the statement that it is a “package” to be accepted or rejected as a 
whole. He concludes that the package argument cannot be accepted, be- 
cause that would conflict with the established rules for the recognition of 
applicable customary norms after their codification. He adds that all con- 
ventions are compromises, and concludes that Article 38 of the Vienna 
Convention and International Court of Justice practice, as evidenced by the 
Gulf of Maine award, give reason to adopt his view. 

In sum, the monograph is important not alone for its subject matter, but 
as evidence of what the widely proclaimed “new thinking” by Soviet policy 
makers on international relations and law means when applied to concrete 
issues. It is not vituperative, as some Soviet texts have been in the past; there 
is no “‘class struggle.” There is full documentation with a balanced presenta- 
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tion of practice and treaty law. It can be welcomed by Western-oriented 
scholars as contributing to the ongoing discussion of sources of law. 


JOHN N. HAZARD 
Board of Editors 


Dreptul tratatelor internationale (Law of international treaties). By Marian C. 
Molea. Bucharest: Editura Academiei Republicii Socialiste Romania, 
1988. Pp. 285. 


The author seeks to present “a monographic synthesis in which all treaty 
problems are critically and analytically examined, in the context of interna- 
tional doctrine and practice as well as the Convention on the Law of Trea- 
ties concluded in Vienna in 1969” (p. 275). The book indeed examines the 
most controversial questions.of treaty law—reservations, state succession, 
rebus sic stantibus. What are the most distinctive positions the author takes? 
He holds that contemporary international law has created a real jus ad pacem 
in which aggression is excluded from the international legal order and states 
are under an obligation to collaborate with other states “as much as is 
necessary for the maintenance of peace and international security” (p. 40). 
In such a regime any treaty contrary to a peremptory norm (jus cogens) is 
void. Unequal treaties are similarly void and only peaceful changes are 
permitted. The author does not believe that state practice is sufficient to 
create international obligations because it does not even create oral agree- 
ments and oral agreements have almost entirely disappeared from practice. 

State contracts are defined as conventions “governed by the dispositions 
of public international law but with the dispositions of internal law taken 
into consideration” (p. 74). As to reservations, the author is of the view that 
reservations can be made only to multilateral treaties. According to Molea, 
any state becoming a party to such a treaty has the right to make reserva- 
tions, but any other state has the right not to accept the reservation; thus, 
the two will not be parties to the treaty with respect to each other. As to rebus 
sic stantibus, characterized as “the most controversial problem of public 
international law” (p. 206), the author finds that the Vienna Convention 
codified the customary rules in a restrictive way, as in its exclusion of treaties 
relating to frontiers. As to state succession to treaties, he emphasizes the 
“clean slate” principle for newly emerging states and the principle of conti- 
nuity for socialist states. The book is an important contribution to the law of 
treaties.’ 


BETINIO DIAMANT 
Of the Romanian Bar 


' While the author included summaries in French and Russian, as well as bibliographical 
notes at the end of each chapter, it is unfortunate that he did not include an index. 
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The United Nations and the Maintenance of International Peace and Security. 
Published under the auspices of the United Nations Institute for 
Training and Research. Dordrecht, Boston, Lancaster: Martinus Nij- 
hoff Publishers, 1987. Pp. xviii, 431. Index. Dfl.130; $64; £40. 


In September 1986, UNITAR and the School of International and Public 
Affairs at Columbia University organized a joint conference on “The 
United Nations and the Maintenance of International Peace and Security: A 
Retrospective and Prospective View.” This book contains the background 
papers prepared for that conference. Topics include the peaceful settlement 
of disputes, peacekeeping, outlawing the use of force, the International 
Court of Justice, the office of the Secretary-General, disarmament, arms 
control, nuclear proliferation and international terrorism. 

As is readily admitted in the introduction to the book, some of the 
chapters are in the nature of short policy papers while others contain de- 
tailed scholarly analyses. No point would be served by attempting to review 
the former category of contributions. That being said, however, Bengt 
Broms presented a useful description of UN fact-finding procedures for the 
peaceful settlement of international disputes. Brian Jenkins advocated the 
‘piecemeal approach” to dealing with international terrorism. Nabil 
Elaraby wrote a detailed analysis of the precedents related to the Secretary- 
General’s exercise of his authority. 

Asbjørn Eide argued that a state’s development of the capacity to carry 
out aggression, even for the alleged purpose of deterrence, should be con- 
sidered as violating international law. T. T. Poulose developed a trenchant 
critique of the anti-nuclear proliferation regime from a Third World per- 
spective. And Henry Wiseman contributed an excellent thumbnail sketch of 
the various UN peacekeeping operations that have occurred since the 
founding of the Organization, together with an analysis of those con- 
ducted by regional organizations, as well as of other ad hoc peacekeeping ar- 
rangements. 

For the readers of this Journal, the most important contribution to the 
book is the introductory chapter by Ernst Haas—a masterful survey of the 
actual record of the United Nations Organization in managing international 
conflict during its first 40 years. Haas’s research is a powerful antidote to the 
vicious attacks against the United Nations that have been mounted by the 
Reagan administration and its acolytes in the academic world. Because of 
the general prevalence of the latter phenomenon, this reviewer believes it is 
important to reproduce Haas’s summary of conclusions here: 


1. The most intense disputes are the most likely to be successfully 
managed. Insignificant and very low intensity disputes can be margin- 
ally influenced. Disputes in the intermediate range are the most resist- 
ant to management. 


2. Success comes most readily when the fighting is very limited. The 
most contagious disputes are the ones most frequently influenced, very 
often with great success. Disputes that the neighbours of the contend- 
ing parties are about to enter actively are the most difficult to manage, 
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whereas it seems relatively simple to score minimal impacts cn purely 
bilateral disputes. 


3. Disputes free of decolonization and Cold War complications are 
the most successfully managed, provided that no civil war is involved. On 
the other hand, sich disputes arising out of an internal conflict are the 
most intractable. Decolonization issues are the next most amenable to 
United. Nations management. Cold War disputes score lowest, though 
37 percent of them were influenced by United Nations action. 


4. Success is easier to achieve if the contending parties are members 
of the same Cold War bloc or if both are non-aligned. Cold War alli- 
ances complicate conflict management. 


5. Conflicts involving middle powers (such as Argentina, Mexico, 
Egypt, Pakistan, the Netherlands) are most easily managed, particularly 
when the opposing party is smaller. Conflicts involving the superpowers 
as a party are the most intractable. f 


6. Strong United Nations decisions bring results. However, the fail- 
ure to make a strong decision does not necessarily imply inability to 
influence the outcome of a dispute. 


7. United Nations operations of a military nature are almost always 
successful. Field operations involving only the Secretariat are also suc- 
cessful over half of the time. The failure to launch any operations 
results in failure of management two-thirds of the time. 


8: Successful action is associated most strongly with the joint leader- 
ship of the superpowers and the active intervention of the Secretary- 
General. But even the leadership of a single superpower brought suc- 
cess in 53 percent of the cases in which it occurred. When leadership is 
exercised by large and middle powers the rate of success declines 
sharply. Small powers make the poorest leaders. Successful United Na- 
tions intervention requires a wide or very wide consensus of the mem- 
bership [pp. 17-18). 


Perhaps the most important lesson to be learned from analyzing Haas’s 
‘meticulous study is that the United Nations will become more effective at 
the task of maintaining international peace and security to the extent that.it 
has the active support of the U.S. Government. One hopes that the relevant 
members of the Bush administration will read at least ‘Haas’s conclusions 
before they proceed to replicate the Reagan administration’s disastrous 
policies toward both the United Nations and the maintenance of interna- 
tional peace and security. 


FRANCIS A. BOYLE 
University of Illinois College of Law 


To Chain the Dog of War: The War Power of Congress in History and Law. By 
Francis D. Wormuth and Edwin B. Firmage, with Francis P. Butler. 
Dallas: Southern Methodist University Press, 1986. Pp. xi, 347. In- 
dexes. $27.50. 
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This most interesting book examines the allocation of the war power 
within the United States Government. While many themes run through the 
book, there is one primary thesis. Stated most boldly, it is that the authority 
of the United States to use force in international relations is comprehen- 
sively and exclusively placed in the hands of Congress. A declaration of war 
must be made on the basis of existing facts and may include specific instruc- 
tions to the President as to how U.S. forces are to be used. Congress may not 
conditionally authorize the President’s prospective use of such force. Absent 
congressional instructions, the President has no legal authority to use such 
force except to hold at bay an actual attack on the United States pending the 
receipt of instructions from Congress. Other uses of force in international 
affairs amounting to acts of war are illegal and are grounds for the im- 
peachment of the President and legal sanctions against other officers. At its 
discretion, Congress may, however, ratify a previous presidential use of 
force and thus terminate its illegality. The legality of presidential use of 
force is justiciable and is not a political question because the Constitution 
specifically delegates the war power to Congress and because the existence 
of a declaration is readily determinable. 

The authors draw upon a wealth of information. They present the philo- 
sophical bases for the separation-of-powers doctrine, as well as the historical 
actions of Congress, the President, and the judiciary that bear on the ques- 
tion. Much of the evidence provides persuasive support for the main thesis. 
Other evidence is not supportive, but the authors strain to construe it so. 
The book begins as a neutral scholarly analysis, but the reader will soon 
realize that the authors have strongly held views. At times, they diverge 
from the main thesis to criticize various modern Presidents for their unau- 
thorized uses of force in such places as Vietnam, Cambodia, Grenada, El 
Salvador and Nicaragua. While not as vehement in their presentation, the 
authors are also highly critical of the federal courts for abdicating their 
responsibility to preserve the Constitution’s allocation of the war power to 
Congress. 

Congress is also criticized for shirking its responsibility to decide on war 
or peace and for failing to direct the U.S. uses of force. While Presidents 
have criticized the War Powers Resolution’ as an infringement upon their 
authority, the authors take the view that the resolution’s grant of presiden- 
tial authority to use force for 60 days without case-specific congressional 
approval is incompatible with the requirement that the war-making power 
be held exclusively in Congress and cannot be delegated. 

The authors’ legal and historical analysis is persuasive, and they make a 
strong public policy point. They argue that the President is a single person 
subject to error and other human frailties. The commitment of the United 
States to war is a grave matter that can have unforeseen and terrible conse- 
quences. This gravity was substantial even at the birth of the nation; it has 
increased dramatically in the nuclear age. On the basis of the authors’ 
research, it appears that the Founding Fathers foresaw these risks and 


1 50 U.S.C.A. §§1541-1548 (West Supp. 1988). 
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sought to place the decision to commit the United States to war largely in 
the hands of Congress. The collegial and thorough review required before 
such a commitment is made would assure that one individual’s decision 
could not determine the fate of the nation. 

Unfortunately, the authors’ position becomes doctrinal and they are un- 
able to sustain it to the end. In presenting the historical evidence to support 
their view that no President claimed the unilateral authority to make war 
before 1950, they have had to discard or distinguish a variety of events that 
others have maintained support the President’s unilateral authority. They 
construe the word “declare” to include not only the formal act of declara- 
tion, but also the decision to commit the United States to use force that may 
lead to war even in the absence of a declaration of war. These conclusions 
suggest that the President has no authority to take the initiative in this area. 
But history shows that Presidents have taken the initiative. The authors 
acknowledge these facts despite the difficulty of reconciling them with their 
main thesis. Thus, they find in the constitutional debates an authority, 
nowhere found in the text, for the President to use force to repel an armed 
attack on the United States. The exact scope of this implied authority is 
never satisfactorily resolved, which leaves room for substantial presidential 
power. When they reach modern times, they find presidential authority to 
„use force to protect American citizens abroad pursuant to the right of 
humanitarian intervention under international law. The constitutional basis 
for this authority is not presented. 

An examination of the problems presented in the context of the nuclear 
age and intercontinental ballistic missiles forces them to recognize that a 
President would not have the time to seek a congressional declaration of war 
before authorizing a second strike (not to speak of a preemptive first strike). 
When the authors come face to face with this difficulty, they really blink. 
They would permit the President to unleash these awesome weapons as long 
as he or she consulted with a previously established executive committee of 
Congress. This idea has found its way into the recent bill to amend the War 
Powers Resolution.” Unfortunately, such a committee is not Congress and a 
decision by that committee would not constitute a congressional declaration 
of war. Nor would enabling legislation delegating that authority to the 
committee be consistent with the authors’ apparent thesis that the authority 
is held by Congress and may not be delegated. 

One may ask, then, whether there is a fatal flaw in the book. Maybe not. It 
appears that the authors actually may have had a more realistic agenda. 
Certainly, since World War II, President after President has asserted broad 
authority to commit U.S. troops to combat. Many in Congress have resisted 
these developments but have lacked the political power and the constitu- 
tional theories to press for greater congressional involvement in such deci- 
sions. The authors have sought to provide those legal theories and support- 
ing authority. While at times the book appears to support an extremely rigid 
and doctrinal view that the President is a mere functionary who must await 


2? S.J. Res. 323, 100th Cong., 2d Sess. §3(2) (1988). 
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congressional instructions before using any force, at other times a more 
textured thesis is argued. l 

The book does establish that there is support for comprehensive control 
by Congress over the use of U.S. armed forces. There is also support for 
control by the President. The genius of the Constitution is that both 
branches have overlapping authority and that they must cooperate. This 
power does lie in Justice Jackson’s twilight area requiring a subtle under- 
standing of the positions of each branch and pragmatic accommodation.” 
Recent history has seen the President take the lead. Congress, despite some 
posturing, has allowed this to happen. Perhaps this represents a wise and 
constitutionally legitimate response to contemporary conditions. The au- 
thors have successfully established that the Constitution supports active 
involvement by Congress in this area. Since the use of force and commit- 
ment of the United States to war is a first-order issue, substantial congres- 
sional involvement is certainly appropriate. How such involvement could be 
structured is another matter. The permanent consultative group of Con- 
gress proposed by the authors may infringe upon the authority Presidents 
wish they had, but it may not infringe upon the authority that they actually 
are granted in the Constitution. 


JONATHAN I. CHARNEY 


Board of Editors 


Neutrality: Changing Concepts and Practices. Edited by Alan T. Leonhard. 
(Series Editor Nicholas Mercuro.) Lanham, New York, London: Uni- 
versity Press of America, 1988. Pp. viii, 155. $11.75. 


This collection of papers was presented at a 1986 symposium in New 
Orleans organized by the Universities of New Orleans and Innsbruck. Its 
four principal papers are divided between the two related, but distinct, 
forms of “neutrality”: “temporary neutrality,” which sets forth rights and 
obligations between belligerents and nonbelligerents during armed con- 
flicts; and “permanent neutrality,” adopted by a small number of states, 
which mandates nonbelligerency during armed conflict and may entail legal 
and political limitations in time of peace as well. 

Professors Alfred Rubin and Francis Boyle address neutrality in the 
former sense. As in his other recent writings, Rubin reaches far back into 
history to examine the evolution of legal rules governing the relationships of 
belligerents and nonbelligerents. Deuteronomy and Joshua, Thucydides and 
Aristotle, Cicero and Livy, Augustine and Anna Comnena, all are cited. 
This approach has the virtue of showing that neutrality, like so many doc- 
trines of international law, is rooted in recurrent human dilemmas. Indeed, 


3 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., con- 
curring). 
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Rubin’s central theme is that neutrality is but one facet of one of the greatest 
of human dilemmas: the morality of war. Over the centuries, the legal 
admissibility of a status of neutrality, as well as the specific rights and obli- 
gations of that status, has fluctuated according to the prevailing moral views 
of war. Rubin traces this evolution through various natural law and positiv- 
ist doctrines. 

Rubin then examines the development of U.S. neutrality legislation, and 
argues that this legislation was derived solely from national interests rather 
than prevailing doctrines of international law. He considers briefly whether 
U.S. domestic practice can be judged to reflect “general principles of law,” 
and hence to serve as evidence of customary international law under Article 
38(c) of the Statute of the IC]. 

Rubin ends his analysis of the evolution of legal doctrines of neutrality 
under both international law and domestic U.S. law with World War I. This 
is surprising since World War II introduced widespread changes in state 
practice that called into question the status of the customary law, and the 
adoption of the UN Charter after the war fundamentally altered the legal 
lexicon of war and peace. In his “general principles of law” examination, 
Rubin also fails to consider the domestic neutrality laws of nations other 
than the United States, although materials on those laws are readily avail- 
able.! As a result of these limitations, Rubin’s concluding speculations on 
contemporary issues of neutrality lack a comprehensive contemporary legal 
context. 

Boyle’s paper suffers from a similar problem. He, too, begins with a 
historical exegesis of neutrality that essentially stops before World War II. 

. Although Boyle notes the theoretical questions raised by the adoption of the 
Charter, his discussion is superficial and shows no familiarity with the ex- 
tensive scholarly literature addressing these questions. Nor does Boyle dis- 
cuss the major developments in the law of neutrality at sea brought about by 
British and Commonwealth practices during World War II, or the frequent, 
albeit erratic, invocation of the law of neutrality in the Korean War, the 
various Arab-Israeli wars and lesser conflicts since World War I.” 

As a consequence, Boyle’s major topic, the law of neutrality in the Iran- 
Iraq War, also lacks a satisfactory legal context. This is unfortunate. The 
rights and duties of states under the customary and conventional interna- 
tional law of neutrality were, to a significant extent, invoked and followed 
throughout the war. This practice proceeded, moreover, in parallel with 
extensive efforts to use the United Nations system to end the war. Most 

` significantly, Security Council Resolution 598 provides a rare example of 

exercise by the Council of its chapter VII powers to direct belligerents to 
cease hostilities. The relationship of these Charter procedures to the cus- 
tomary law of neutrality raises a whole range of interesting questions. 


P 
' See A COLLECTION OF NEUTRALITY LAWS, REGULATIONS AND TREATIES OF VARIOUS 
COUNTRIES (F. Deak & P. Jessup eds. 1939). 
2 See Norton, Between the Ideology and the Reality: The Shadow of the Law of Neutrality, 17 Harv. 
INT’L L.J. 249 (1976). 
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Regrettably, Boyle sheds little light on these issues. He chooses, rather, to 
denounce the U.S. position of neutrality in the war as disingenuous. What- 
ever the merits of this conclusion, Boyle’s analysis is more polemical than 
scholarly. His factual sources are generally journalistic accounts, often col- 
umns by Jack Anderson. His legal analysis is conclusory. To cite just one of 
many examples, Boyle contends that two U.S. sales to Iraq of equipment 
subject to both military and civilian uses were unneutral acts amounting toa 
casus belli for Iran (pp. 73-74). He fails to mention that these two sales, 
however debatable in themselves; were made in the context of an 8-year 
embargo on actual military sales to either belligerent; that the centerpiece of 
U.S. policy for the last years of the war was “Operation Staunch,” an effort 
to cause all third parties to embargo the belligerents;? or that the United 
States made numerous efforts to incorporate that general embargo into a 
chapter VII resolution of the Security Council. Boyle’s failure to compare 
U.S. policy to that of the belligerents’ chief sources of weaponry—the 
USSR, Syria, North Korea and France, for example—also leaves the im- 
pression that he is less interested in analyzing the legal issues raised by the 
war than in criticizing U.S. policy. 

The general tenor of Boyle’s analysis can be inferred from his character- 
ization of the United States as a ‘‘self-styled democracy with a belligerent 
populace and leaders who imperiously threaten to engulf the civilized world 
in a cataclysm of unpredictable dimensions if a small power [Iran] does not 
capitulate to its dictates” (pp. 89-90). There is a great deal more to the same 
effect. 

The doctrine and practice of “permanent neutrality” is the focus of Pro- 
fessors Gerald Stourzh and Hanspeter Neuhold. Long a dormant issue in 
most parts of the world,-.permanent neutrality has acquired a new topicality 
since the presentation of these papers in 1986. As Soviet troops have with- 
drawn from Afghanistan, and as Vietnamese troops prepare to withdraw 
from Cambodia, the possibility that either or both of those countries will opt 
for permanent neutrality has become current. 

Stourzh examines in detail the diplomatic negotiations that led to Aus- 
tria’s assumption of a permanently neutral status in 1955. He emphasizes 
that Austria’s neutrality was by no means a foregone conclusion and care- 
fully considers the alternatives open to the occupying powers in Austria—in 
particular, the considerations that caused the Soviets to withdraw from 
Austria and accept its neutrality. Stourzh’s paper is of general interest in 
describing the complexity of the historical and geopolitical factors necessary 
for a status of permanent neutrality. 

Neuhold’s scope is broader. After a useful, succinct summary of the legal 
features of permanent neutrality, he compares the four permanent neutrals 
in Europe: Switzerland, Austria, Sweden and Finland. Like Stourzh, 
Neuhold emphasizes the historical roots of each country’s decision to choose 
a neutral status. His principal focus, however, is on the consequences of that 


3 See, e.g., Statement of Under Secretary of State Michael Armacost, June 16, 1987, DEPART- 
MENT OF STATE, AMERICAN FOREIGN POLICY: CURRENT DOCUMENTS, 1987, at 434, 436-37. 
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choice. Neuhold scrutinizes the military, economic and diplomatic difficul- 
ties that have confronted each of the neutrals and summarizes the factors 
that he believes have permitted European neutrals to maintain that status: 
an approximate balance of power, and relatively low level of tension, be- 
tween the great powers in the region; a fortuitous geopolitical location; a 
capacity to defend neutrality, at least to the point of imposing an unaccept- 
able.cost on any transgressor; and a stable domestic consensus in favor of 
neutrality. 

The papers of Stourzh and Neuhold show very clearly that the status of a 
permanent neutral is a tenuous one, with costs as well as benefits, and that 
such a status is possible only in specific geopolitical circumstances. Especially 
relevant to Cambodia and Afghanistan is Neuhold’s observation that “a 
neutral country must worry about its internal cohesion, and first and fore- 
most about a unified popular support for neutrality” (p. 133). As Neuhold 
notes, significant domestic constituencies opposed to neutrality, or internal 
weaknesses that invite outside meddling, can fatally undermine an incipient 
neutrality. By these criteria, one would have to be skeptical about the po- 
tential of either Afghanistan or Cambodia to establish a lasting neutrality. 


PATRICK M. NORTON 
Of the District of Columbia Bar 


Politics in the United Nations System. Edited by Lawrence S. Finkelstein. Dur- 
ham and London: Duke University Press, 1988. Pp. xvi, 503. Indexes. 
$65, cloth; $22.50, paper. 


This book makes the provocative proposition that the United Nations 
may serve as a source of norms and values for the international community. 
Since the 1974 publication of Cox and Jacobson’s The Anatomy of Influence, 
this idea has driven much of the most interesting work in the study of 
international organization, although little is of book length. This volume 
brings together writings by 13 distinguished senior scholars, discussing or- 
ganizations with which they are familiar. All the chapters are exceptionally 
well footnoted. j 

The book contains 13 case studies: international law (Robert E. Riggs), 
peacekeeping (Alan M. James), international economic cooperation and de- 
velopment (Robert W. Gregg), GATT and international trade (Ronald I. 
Meltzer), North-South conflict and the law of the sea (Robert L. Friedheim), 
environmental issues (Donald J. Puchala), human rights (David P. Forsythe), 
refugees (Leon Gordenker), atomic energy and the IAEA (Christer Jonsson 
and Staffan Bolin), the ITU and telecommunications (George A. Codding, 
Jr.), World Bank presidents (Michael G. Schechter), the Director-General of 
UNESCO (Lawrence S. Finkelstein) and international bureaucracies 
(Robert S. Jordan). Finkelstein also contributes an introduction on the poli- 
tics of value allocation in the UN system, and a summary conclusion on 
comparative politics in the UN system. The chapters provide a thorough 
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overview of the organizational design, history and politics of a number of 
UN agencies. 

No explanation is offered why these subjects were chosen, and the reader 
is left wondering how these authors’ analyses would compare with studies of 
other issues treated within the UN system, such as transnational corpora- 
tions in the UN Centre on Transnational Corporations, world patents and 
copyrights through the World Intellectual Property Organization (WIPO) 
or development strategies through UNICEF. 

The book’s theme is introduced by Finkelstein, who suggests that “there 
has been movement away from the decentralized system of respect for 
sovereignty and toward a more centralized system of decision that in some 
respects approaches being international governance” (p. 30). To the extent 
that the United Nations is increasingly regarded as a centralized source of 
authority in international diplomacy, the Organization could well prove to 
be a source of new values. Has a sea change occurred in the nature of values 
shared by the international community, as Finkelstein suggests? What values 
is the United Nations promoting, and how does this occur? A 

Subsequent chapters discuss various aspects of this thesis, taking account 
of the role of institutional differences among international agencies, the 
functions they perform and the roles of relevant actors (p. xiii). Through- 
out, it is often unclear whether the United Nations is being treated as a 
bargaining forum for states, as an aggregate of secretariats and executive 
heads, as the accumulation of customary practices and laws or as a process of 
negotiation and mutual accommodation. Most of the chapters are inconsis- 
tent in integrating Finkelstein’s themes into their own treatment of specific 
agencies or functional issue areas. Although commonly discussing the poli- 
tics in their areas, not all discuss the role of values. They generally discuss 
either the values in their issue, or the degree of authority that the United 
Nations can command, but seldom both. 

Some of the best chapters are those that address both the politics of the 
organizations and the extent to which authoritative roles are being ascribed 
to UN bodies. In a discussion of international economic cooperation and 
development, Robert Gregg argues that the United Nations is hampered in 
playing an authoritative role by the widespread political antipathy between 
the North and the South; hence, the values that the United Nations pur- 
ports to promote are merely those of the largest voting bloc. These values 
are not cosmopolitan values of the UN Charter, but distributive. He notes 
that the i 


struggle over UN authority to allocate values has been the most impor- 
tant feature of UN politics in the global organization’s first forty years; 
that the most important focus of this struggle has been in the area of 
international economic cooperation and development; that the original 
bias of a decentralized, unit veto system has been eroded in this area 
under mounting pressure from a coalition of developing Third World 
countries; but that efforts to centralize authority and invest majority 
decisions with more weight than the Charter seems to confer have 
reached a plateau from which further movement is increasingly prob- 
lematic, at least in the near term [p. 107]. 
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Although the United Nations has taken a more ambitious role in promot- 
ing the “New International Economic Order” (NIEO) and commodity ar- 
rangements through the United Nations Conference on Trade and Devel- 
opment (UNCTAD), it appears that this new issue saliency has not been 
converted into a concentration of power in the Organization, or to funda- 
mentally new values. The NIEO has remained stalled because countries are 
unwilling to defer to the authority of the United Nations, and the developed 
countries reject the authority of the values propounded by the less-devel- 
oped countries. Gregg concludes that “‘[i]n the final analysis the decentral- 
ized unit veto system still prevails when the stakes are high” (p. 143). 

Robert Friedheim analyzes a number of factors that contributed to the 
success of the law of the sea negotiations, including the structure of the 
negotiations and the process of bargaining. The delegates successfully con- 
cluded what Friedheim calls ‘‘an imperfect regime” for the oceans (p. 206), 
which included the allocation of values, although there was nothing new 
about these values: 


Values were allocated, but the new regime of the oceans did not (1) 
make any fundamental alteration in the world political system, (2) 
sharply curtail developed state superiority in ocean use through cur- 
tailed access to valuable ocean areas, or (3) force the developed states to 
acquiesce in a new conceptual framework on the ocean or the world 
ocean order. The future is likely to be like the past [p. 208]. 


In conclusion, he finds that states agreed on methods to regulate the oceans, 
but this was accomplished by traditional coalition politics. The developed 
countries were able to resist any compromises that they found odious, and 
little power was transferred to centralized authorities. 

In Donald Puchala’s analysis of ecosystem issues, he notes that interna- 
tional organizations have expanded their projects to deal with the multiple 
interdependent dimensions of environmental, population and food issues. 
However, this expansion was due in part to the entrepreneurial efforts of 
the secretariats of the relevant bodies, the widespread acceptance of the 
Club of Rome’s notion of the “global problématique” and the rethinking of 
Third World development goals. He writes that “[t]he deepest origins of the 
UN’s expansion into ecosystem concerns were in the realm of ideas” (p. 
228). Despite the expansion of the agenda and project design, he also con- 
cludes that “most UN-sponsored ecosystem projects that require regional 
cooperation are not doing very well” (p. 235), with the exception of efforts 
to clean the Mediterranean. 

The principal effects of the United Nations in this area have been con- 
sciousness-raising, not value allocation. The United Nations Environment 
Programme (UNEP) has promoted a holistic awareness of interdependent 
environmental problems, as well as an incipient awareness of the growing 
interplay between environmental issues and other social and economic 
issues.’ Most of the UN-sponsored projects have been aimed at enhancing 


! For additional studies of UNEP and the environment, see L. CALDWELL, INTERNATIONAL 
ENVIRONMENTAL POLICY (1984); and P. Haas, SAVING THE MEDITERRANEAN: THE POLI- 
TICS OF INTERNATIONAL ENVIRONMENTAL COOPERATION (forthcoming 1989). 
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national self-sufficiency in coping with problems rather than centralizing 
authority (pp. 238-39). It is not clear if such a broadened perspective will 
result in the pursuit of new values in the environmental sphere, or merely 
influence project design. 

In fact, it appears that the record of the United Nations on value alloca- 
tion is mixed, It was most successful in activities relating to the environment, 
human rights and economic relations. However, it failed in the NIEO and 
has proved very weak in the realm of peacekeeping where its authority is 
hampered by states’ retention of the unit veto, as argued in the piece by 
Alan M. James. Successful peacekeeping activities remain the purview of the 
individual states, rather than the United Nations itself. In this regard 
James’s findings are consistent with similar studies of UN peacekeeping by 
Ernst B. Haas, who has suggested that the United Nations is only effective at 
peacekeeping in areas in which countries are unwilling to commit them- 
selves, or are unclear about their own likelihood of winning.” 

In discussing international law, Robert Riggs observes that while the 
United Nations is an active participant in the lawmaking process, it is unable 
to compel agreement or enforce arrangements, as is evident in GATT’s 
limited capability to monitor the policies of its members. Although values 
may result from the customary law and treaties that come out of the United 
Nations, the latter has little centralized influence on that process. Friedheim 
concludes on the law of the sea that “[t]here are too many avoidance mecha- 
nisms available to industrialized countries” (p. 208). 

A number of interesting themes are raised about the ways in which the 
United Nations may seek to allocate values, although these themes are 
certainly not new. For instance, the executive head of organizations may 
prove to be influential in promoting new policies, as argued in chapters on 
the International Bank for Reconstruction and Development (IBRD) and 
the UN Educational, Scientific and Cultural Organization (UNESCO) and 
the UN High Commissioner for Refugees (UNHCR). Secretariats also 
proved influential in economic affairs, as was the UNCTAD secretariat 
when it criticized the existing liberal rules (Gregg, p. 134) and publicized 
the NIEO, while promoting new, redistributive values for economic issues 
(p. 113). They also served as publicists in such areas as human rights and the 
human environment; members of the secretariats of UNEP, the Food and 
Agriculture Organization (FAO) and the UN Fund for Population Activi- 
ties (UNFPA) pushed countries to expand their activities dealing with envi- 
ronmental issues and to recognize a growing web of interlinked dimensions 
of these activities. Technology drove decision making in the case of the 
International Telecommunication Union (ITU), Codding notes. In func- 
tional areas the United Nations may identify norms for governments to 
follow, and hence lead to consent on values, as Riggs notes with regard to 
the Organization’s role in codifying customary international law. 

Coalition building proved successful for some matters, such as the law of 
the sea, the NIEO and world food conferences. However, this success 


? E. B. Haas, WHY WE STILL NEED THE UNITED NATIONS (Policy Papers in International 
Affairs No. 26, Institute of International Studies, University of California, Berkeley, 1986). 
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merely indicates the use of international bodies for the promotion of secular 
interests through bloc voting, rather than the acceptance of collective values 
or more extensive influence of UN bodies over the activities of member 
states. 

Slight attention is paid to nonstate actors. In the ecosystem sphere, 
Puchala notes that “UN activities. . . have also had the important effects of 
either creating or strengthening international scientific, transgovernmental, 
and other transnational elite networks” (p. 240). Jonsson and Bolin found 
that the International Atomic Energy Agency had played a similar role in 
coordinating activities among a network of civil servants, scientists and 
technicians (p. 317). Such networks, particularly for technical issues, may 
serve as supplementary conduits of value allocation. 

In each of these cases, a web of conditioning factors are noted, including 
the array of voting power and the lack of enforcement capability on the part 
of the United Nations. Few countries are willing to share power with su- 
pranational authorities, and most deny the authority of the United Nations 
as a source of value allocation. So long as states can challenge this authority 
through the unit veto, it is constantly subject to question. Ultimately, as has 
been stressed in other places, the values that the United Nations seeks to 
promote are very frail and tenuous. Small, dependent states are often suspi- 
cious of norms suggested by stronger states, and the acceptance of such 
norms remains dependent upon domestic support as well. 

In sum, this book offers a useful analysis of a number of specific functions 
played by different agencies of the UN system. However, it falls short of a 
systematic analysis of the UN system as a centralized source of new values. 
No or little change in international values is observed, and most types of 
decisions in the UN system remain in an “intermediate zone” between unit 
veto diplomacy and centralized majority decisions (p. 446). One of the 
book’s major flaws is that the UN system is viewed in isolation from broader 
international] forces outside the Organization. (Puchala does note this on p. 
228.) This work would serve as an excellent text for an international organi- 
zation course, raising questions about ways of organizing international be- 
havior, together with specific analyses of individual organizations. 


PETER M. HAAS 
University of Massachusetts, Amherst 


The Adaptation of Structures and Methods at the United Nations (Workshop, The 
Hague, 4-6 November 1985). Edited by Daniel Bardonnet. Dordrecht, 
Boston, Lancaster: Martinus Nijhoff Publishers, 1986. Pp. xviii, 416. 
Dfl.155; $66.50; £54.25. 


This volume consists of 21 papers, 11 in French and 10 in English. In 
addition, there are brief opening and closing remarks, and a succinct de- 
scription of the subject by the editor. The papers were presented to a 
workshop that looked at the transformation of the United Nations during its 
40 years of existence and discussed changes that could or should be brought 
about in the future. The workshop was organized by the Academy of Inter- 
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- national Law and the United Nations University. The 36 participants— 
judges, professors, diplomats and international functionaries—deal with 
various facets of “the United Nations system.” While three papers are of an 
introductory nature, the bulk of the contributions are divided among three 
topics: the transformation of negotiating methods, the multiplication of 
organs and the growth of bureaucracy, and the transformation of control 
methods. This division is not always relevant because the actual subject of 
several papers goes beyond these heads. At the end of the book, an attempt 
is made to draw up a balance sheet, to suggest prospects and to formulate 
some conclusions (in addition to those reached in the course of analyzing 
specific problems). 

The discussion is also reported, but in too summary a way, which often 
results in rather general or trivial statements. One can guess that the debate 
must have been much deeper and more interesting than what one reads in 
the published text. The version in each language occupies only about 16 
pages. In the future, the reporting of the workshops would gain by following 
the method used by the Institut de Droit International, if verbatim records 
are excluded for reasons of space. 

In introducing the subject, the editor quotes the report by Maurice 
Bertrand, a member of the UN Joint Inspection Unit and a participant in 
the workshop." In Bertrand’s opinion, the process of peaceful settlement by 
the Security Council has no chance of being improved. On the other hand, 
reform of the mechanisms for economic development is feasible (p. 19). In 
an introductory paper, Judge Roberto Ago (who is not listed among the 
participants) emphasizes the capacity of the Organization to adapt to chang- 
ing circumstances even in the domain of strictly political action (p. 31). 
Peacekeeping operations are an obvious example. According to Judge 
Manfred Lachs, they constitute “[ojne of the important achievements in the 
field of law” (p. 43). Nonetheless, Ago also differentiates between the politi- 
cal and socioeconomic fields. In the former, the United Nations took posi- 
tions that were more modest than those envisaged in 1945; in the latter, it 
advanced (p. 33). As to the future, Ago voices his opposition to Bertrand’s 
“integrated approach” to organizing the UN activity on economic develop- 
ment (p. 35). 

In discussing the economic role of the United Nations, Philippe de 
Seynes, its former Assistant Secretary-General, is outspoken in stressing “an 
enormous capacity of absorption and transformation, an aptitude to react in 
a prolific manner to external impulses” (p. 71). De Seynes is the author of 
two separate papers, both dealing with economic and social matters, one 
oriented more towards taking stock of the UN function (p. 47), the other 
concentrating on possible reform (p. 67). It would have been better to 
combine the two, the more so as the first text is a reprint and there are some 
repetitions. In de Seynes’s opinion, the Organization, without any restruc- 
turing, is well equipped, professionally and institutionally, to face the “new 
era” (p. 51). The United Nations cannot avoid “the great problems of 
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the international economy,” including the debt problem, which revealed 
“the defects and insufficiencies of the system and has already advanced the 
cause of its revision” (p. 79). The contributions by de Seynes represent a 
wealth of experience. . 

In contrast to the broad considerations of de Seynes, Professor Thomas 
M. Franck remains within the bounds of the first part. In his remarkable 
study, he points to the various ways in which the Secretary-General gets 
involved in, or brings about, interstate negotiations. In particular, Franck 
focuses on crisis situations in which the Secretary-General has acted not on 
the authorization of the Organization, but at the request of individual 
member states or on his own initiative. There, the author sees a “potential 
for future development” (p. 84). Franck favors, among other improve- 
ments, the setting up by the Secretary-General of “a system of listening 
posts” in some 30 key countries to keep him informed about the facts, and 
thus to allow him a better possibility of offering his good offices or media- 
tion (p. 89). The idea goes back to the first years of the Organization. 
During the workshop discussion, the effectiveness of that idea was linked to 
the participation of the permanent members of the Security Council (p. 
144). That, it may be added, changes the picture, for the proposal on the 
UN “embassies” was and is to foster the autonomy of the Secretary- 
General. i 

Alexandru Bolintineanu, from Bucharest, devotes his attention to the 
peaceful settlement of disputes. Yet he does not specifically discuss, as the 
title of his paper suggests, “methods to strengthen the role of the United 
Nations” in that field (p. 91). The paper is devoted to a rather descriptive 
review of the Manila Declaration (Resolution 37/10 of the General Assem- 
bly). The Declaration met with criticisms, but they find no response in 
the paper. 

Manohar L. Sarin of the University of Giessen, Federal Republic of Ger- 
many, submitted a substantial study on the settlement of disputes under the 
1982 Convention on the Law of the Sea. He is critical of the U.S. attitude 
towards the Convention (p. 110). The mechanisms of peaceful settlement 
provided for by that instrument are largely autonomous with regard to the 
UN Charter. They are adapted to the particular needs of the law of the sea 
and the chances of their influencing reform of the UN procedures are 
practically nil. The paper is interesting but to a considerable extent lies 
beyond the proper subject of the workshop. 

During the discussion on the first part, some participants spoke of the 
absence of the United Nations from “the most important negotiations’ — 
those on economics and peace. Bertrand saw this absence as the reason for 
the withdrawal of the Third World (p. 143). Mahdi Elmandjra, a member of 
the Club of Rome, emphasized the self-exclusion of the North as the under- 
lying cause (p. 144). While the latter opinion is largely correct with respect 
to the economic field, it is too radical with respect to the maintenance of 
peace: here the Organization is often involved, though the result obtained is 
another matter. Bertrand is right in pointing to the impossibility of con- 
ducting negotiations among 160 states (p. 144). In another part of the 
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discussion, he speaks of the lack of “a negotiating system” that would take 
` into account “the complementariness of the relations between North and 
South” (p. 347). One may wonder whether the situation is all that unsatis- 
factory. The methods of parliamentary diplomacy as elaborated in UN 
practice could and do prove helpful. On the other hand, Ambassador Johan 
Kaufmann warns of the “unconstructive” mixing up of debate and negotia- - 
tion (p. 173). Elisabeth Mann Borgese of Dalhousie University, Halifax, sees 
a possibility of concluding a treaty on the new economic order, analogous to 
the Convention on the Law of the Sea (p. 148). The similarity, however, is 
highly doubtful, and even if it is assumed to exist, the negative attitude of 
some of the principal maritime states clearly shows the difficulties. Besides, 
the obstacles accompanying the adoption of the nonbinding instruments on 
the new order do not augur well for an attempt to regulate such an order in 
an obligatory instrument, i.e., a treaty. 

The second part of the volume deals with the multiplication of organs and 
the growth of bureaucracy in the UN system. The first paper, by Professor 
Benedetto Conforti of the University of Naples, despite its broad title, 
stresses one problem alone, UN rule making. Though Conforti links it to 
“the proliferation of organs” (p. 153), he does not elaborate on this rela- 
tionship. The example of the General Assembly (to which Conforti devotes 
much attention) shows that one does not need to multiply the organs to have 
a flood of normative resolutions. Conforti’s use of the word “normative” is 
correct, i.e., he does not identify it with binding force (in international 
relations there are various categories of norms, not only mandatory ones). 
In his view, normative powers dominate in the Organization, in contradis- 

‘tinction to “operational” competences, which are rather exceptional. He 
finds corroboration of his view in the Expenses case (pp. 158-59; the point 
relating to the preponderance of normative activity is made earlier in the 
discussion by Bertrand, p. 145). As the basic function of the United Nations 
is normative, “‘it is not right to speak of a true crisis of the Organization” (p. > 
159). Yet there is both sound and degenerative proliferation of the norma- 
tive function: intensification of rule making has had a negative impact on 
the fulfillment of the Organization’s economic and social tasks (p. 166). 

As to the criterion of soundness, Conforti reminds the reader of what 
Montesquieu said of laws: to be respected, they should be clear and limited 
in number. Conforti stresses the “extraordinary importance” of “soft law” 
for the “progress of polite coexistence among the peoples.” He even sees 
some possibility of recognizing the “compulsory value” of certain resolu- 
tions in specific fields. He gives the example of international commerce, 
which seems doubtful. In his opinion, however, that possibility is of second- 
ary importance. The essential thing is the reestablishment of the normative 
function in accordance with the Charter (pp. 166-67). 

Conforti’s approach is far from limited to the legal side of the problem. 
Yet what he says could have been continued in a more legal vein, concen- 
trating on lawmaking in the United Nations, including the lowering of 
standards in the International Law Commission. Conforti mentions the 
weakening of the “legality principle” in the General Assembly and the 
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Security Council (pp. 164-65). These subjects and, generally, the topic of 
law in the United Nations were not discussed at the workshop. The intro- 
ductory statement by Lachs, though significant, is too brief (six pages) to fill 
this gap. 

Ambassador Kaufmann of the Netherlands discusses developments in 
decision making in the United Nations. He has written well-known books on 
the subject. In the present paper, he is rather critical of the contemporary 
role of the Secretariat in preparing UN resolutions (p. 174). One might add 
to his observations on the decline in confidence in the United Nations (p. 
179) that there was some skepticism at the moment of the Organization’s 
birth—nothing like the hopes and feelings of a new beginning that charac- 
terized the start and the first decade of the League of Nations. The problem 
of confidence in the United Nations, or its lack, has many facets. The 
essential question is to what extent the Charter and the Organization still 
express values that are common to all members. Discussion of this problem, 
alas, is absent from the book under review. Coming back to the Kaufmann 
paper, it makes several reasonable suggestions on improvements in UN 
decision making. 

Other papers that figure in the second part are devoted to more specific 
subjects. Professor Wil D. Verwey of the University of Groningen considers 
the impact of organic proliferation on the status of developing countries. 
His focus is on their preferential position, and there are useful explanations 
relating to terminology. The author’s conclusions are careful and based on 
sound knowledge of the subject, though one may take issue with his brief 
discourse on the transformation of nonbinding resolutions in custom 
(pp. 190-91). 

Bertrand, already referred to above, writes about “‘the distension” of the 
Organization’s bureaucracy. For him, this wording is political because it 
implies usurpation of power by international functionaries, activity in their 
own interest instead of public service, and bad management (p. 217). The 
dispute between the developed and developing countries over management 
of international organizations unfolds in an aura of ‘‘intellectual confusion” 
(p. 218). In fact, the organizations can cope with only some domains; for 
others, the only thing available is negotiations among states. Bertrand does 
not deny that the secretariats and their staffs have some defects, and that the 
whole system of recruitment often favors mediocrity. He is right in empha- 

‘sizing that in view of the multitude of tasks imposed on the UN system, the 

actual number of functionaries is insufficient (if not absurdly low), while the 
bureaucratic shortcomings have their source in the structure of the agencies 
and in the dependence of international secretariats on national administra- 
tions. During the debate, Bertrand resuscitates the idea of a UN staff college 
(p. 260). 

In his contribution Roger Barnes, formerly at UNESCO, also takes up 

. problems of international functionaries. 

Daniel Vignes, of the Council of the European Communities, devotes his 

attention to the similarities and differences between the Communities and 
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the United Nations. The reviewer wishes to observe that constitutionally the 
divergencies are great. Yet in the exercise of the essential function of deci- 
sion making, the practice of the Communities, and especially that of the 
Council, deviates from the letter of the constituent treaties and is based on 
negotiations leading to actual agreements or arrangements, not on legisla- 
tion by majority vote. This has not changed to any considerable degree since 
the entry into force of the Single European Act of 1986. Thus, at least in 
that important respect, the differences between supranational organizations 
and classical or traditional organizations are not so sharp as textbook cate- 
gorization sometimes seems to suggest. 

A note by A. J. N. Judge, Assistant Secretary-General, Union of Interna- 
tional Associations, suggests a ‘‘brokership style for the United Nations as a 
guarantee of its requisite variety” (p. 243). 

Some points made in the course of the discussion on the organic and 
bureaucratic proliferation call for comment. The proposal by K. Mushakoji, 
Vice-Rector of the UN University, “to draw up the list of problems likely to 
mobilize the intervention of all the specialized agencies” (p. 257) requires 
some elaboration. As a one-phrase suggestion, it does not seem helpful. 
Francis Wolf, Legal Counsel, International Labour Office, rightly re- 
minded the workshop that the exchange of information among the agencies 
is constantly taking place and that collective teams representing them have 
taken part in drafting some conventions (p. 259). It is not clear what good 
could come from the suppression of voluntary contributions (Elmandjra, p. 
257), or from setting up national ‘ministries handling the entirety of the 
relations with the United Nations” (A. Berrada, p. 258). True, coordination 
of UN matters causes difficulties on the national level, but if the ministry for 
foreign affairs is unable to cope with them, a separate department will 
probably be equally helpless. The creation of “a permanent secretariat” of 
the Group of 77 to speak with a single voice (D. Mills, pp. 258-59) would 
increase the bureaucratic apparatus without any tangible results. And when 
that “‘single voice” is lacking, a secretariat will not bring it about. 

In connection with Bertrand’s having drawn attention in his paper to the 
incompetence of a part of the international staff, Elmandjra suggested that 
“Tolfficials ought to be transferred from one department to another and 
from one specialized agency to another” (p. 259). Yet if the officials lack the 
requisite qualifications, it does not seem that such transfers would serve any 
useful purpose. The strange view that “the United Nations themselves are 
efficient owing to their very existence” (Berrada, p. 259) illustrates the 
point made above on the deficient reporting of the discussion. 

The title of the third part refers to transformation of control methods, 
but, again, the papers collected here do not necessarily conform to this 
heading. There is a balanced and informative contribution by Fou Tchin 
Liu, the UN Assistant Secretary-General for Special Political Affairs, de- 
voted mainly to peacekeeping operations. To some extent, it negates 
Conforti’s position that the Organization should not have any direct respon- 
sibility for operational activities (p. 167). The subject of peace and security is 
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also explored by Nabil El Araby of the Egyptian Ministry of Foreign Affairs. 
Some parts of these two chapters supplement the earlier considerations by 
Franck. 

Judge Kéba Mbaye of the International Court of Justice gives an overall 
picture of human rights in the United Nations; the synthesis is clear and 
covers the whole field, though more could have been said about the initia- 
tives concerning refugees. 

In the last paper in the third part, Professor Sadok Belaid, of Tunis 
University, writes about the transformation of the UN role in controlling 
. the world economic order. Though that role is, to put it mildly, very mod- 
est, Belaid’s presentation makes interesting and thought-provoking reading. 
He rightly notes “the tendency to abandon the U.N. instances” (p. 339). 
Here the role of the Organisation for Economic Co-operation and Develop- 
ment could have been mentioned. His contribution and the two earlier 
chapters by de Seynes form a valuable whole. 

The financial crisis of the United Nations was not discussed at the work- 
shop, although it was occasionally noted. Mann Borgese suggested the set- 
ting up of “a system of international fiscal revenue” and Kaufmann spoke in 
favor of the UN “right to levy taxes” (p. 348). 

The final part, entitled “Conclusions,” contains three papers. To rede- 
fine the role of the United Nations, says French diplomat André Lewin, it is 
not enough to occupy oneself with the structure and methods of work: the 
essential factors are the philosophy and the concept of the world that the 
members should adopt and promote (p. 357). Ambassador Jacques Leprette 
ponders the efficiency of the United Nations and the meaning that notion 
has in regard to international organizations (p. 368). His answer is not 
exhaustive, yet some of his points are well-taken, e.g., the view that the 
proliferation of functions that is so much criticized not only was inevitable, 
but also proved useful (p. 366). The third paper is by Mann Borgese. Its title 
refers to future trends of the United Nations, but at the outset the author 
has a somewhat different problem in mind: how would one construct the 
Organization today, were there a chance of starting again? (Incidentally, 
some contend that no Charter would be drawn up today.) Mann Borgese 
recalls the Chicago “Preliminary Draft of a World Constitution” (1948) and 
compares its postulates with the present situation. She refers to analogies 
between the “‘sectoralized structures” of the United Nations and those of 
national governments (p. 379). Although the premise and its inferences are 
not beyond doubt and her examples of “modules” of world governance are 
equally debatable (pp. 382-83), the paper certainly makes interesting 
reading. 

The Hague workshop of 1985 dealt with a hard and elusive subject. The 
great difficulty in adapting the United Nations to new times and needs is in 
the tension between change and status quo. This contradiction is mirrored 
by the differing approaches and expectations of the Third World and the 
other members. The issue is basic and perhaps it deserved more space in 
some papers. On the whole, however, the workshop was rich in fundamental 
queries, proposals and suggestions. Perhaps the lawyer should repeat the 
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question put by the late Judge Guy de Lacharriére: ‘‘Would not the appli- 
cation of the Charter be the most important reform?” (p. 401). 


KRZYSZTOF SKUBISZEWSKI 
Institute of State and Law 
Polish Academy of Sciences 


Manuel sur les organisations internationales /A Handbook on International Or- 
ganizations. Edited by René-Jean Dupuy. Hague Academy of Interna- 
tional Law. Dordrecht, Boston, Lancaster: Martinus Nijhoff Publishers, 
1988. Pp. xxvii, 685. Indexes. Dfl.299; $165; £86.50. 


This volume is a series of essays by outstanding experts in the law of 
international organizations. Except for the introduction, the material is 
printed in English or French, without translation. 

The effort to produce a volume that covers the creation, structure and 
functioning of international organizations is to be applauded. The value of 
the material and its overall organization are undeniable. 

The compiexity of the task and subject matter, as well as the deference 
shown to individual contributors, is the enemy of a coherent volume that 
could otherwise be used as a handbook or manual. The laudable effort to 
encompass all perspectives—East/West, North/South—made the likeli- 
hood of achieving a fully coherent work even more remote. It is rather like 
an all-star team gathered together for one game; the individual talents are 
awesome, but the team as such does not completely gel. That the whole is 
not greater than the sum of its parts does not detract from the excellence of 
the parts. Almost all of the essays are at least good, most are superb and each 
has something significant to say about the particular aspect of international 
organization with which it deals. 

Some of the essays may strike the nonacademic reader as a bit theoretical 
and some of the distinctions drawn seem to be paradigms of distinctions 
without a difference. The discussion of subsidiary organs, which otherwise 
has very perceptive comments about the hierarchy among ‘“‘principal 
organs,” is prone to these tendencies. However, the summary concerning 
subsidiary organs (pp. 140-46) is exactly the kind one would expect to find 
in a handbook. More such summaries throughout the volume would have 
enhanced its usefulness for all concerned. 

Other essays are models of clear, succinct and direct discussions of their 
subject matter throughout. Judge Lachs’s 20 pages on the International 
Court of Justice are a perfect case in point. Although it would probably have 
been out of place in a handbook, one regrets that Lachs did not speculate on 
the pros and cons of the use of Chambers, the extent to which they are a . 
positive development and the extent to which they may be particularly 
suited to certain types of disputes. On the other hand, perhaps Lachs is wise 
to let the institution he contributed to, through his leading role in the 
revision of its rules, develop a bit more before commenting. 
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The Zacklin and Kolasa pieces are both clear, crisp notes on particular 
aspects of the law of international organizations. A little more rigorous 
editing might have eliminated some of the overlap between the two pieces. 
Although both deal with privileges and immunities and Zacklin mentions 
the United States by name as creating problems in the tax field, neither 
writer touches on the very serious problem of international civil servants 
who have actually been deprived of their liberty. According to the Interna- 
tional Civil Service Commission, there were over 840 cases of arrest and 
detention of staff between July 1981 and May 1988. Considering the behav- 
ior of the Polish authorities in the case of Alicia Weslowska, it is understand- 
able why Professor Kolasa avoids the issue. The extreme generality and 
simplistic nature of his discussion of the obligations of international civil 
servants can doubtless be explained by analogous cupencics: Zacklin’s 
omission is less readily explicable. 

Professor Suy’s article on peacekeeping is an excellent mix of the theoreti- 
cal and the practical. It is hard to imagine a better short treatment of the 
subject. The only nit the reviewer would pick with the essay is that Suy 
places too little emphasis on the seminal importance of the UNEF II man- 
date and the subsequent practice based thereon, and too much on the 
hapless and presumably defunct efforts of the Committee of 33 concerning 
guidelines. This, plus some of his excessive caution, would probably be 
lessened were the essay written today, instead of several years ago. 

The essay by Professor Tunkin on the legal bases of international organi- 
zation action is a wonderful dose of old-time religion. Since it comes later in 
the volume than Ambassador Yasseen’s excellent article on the setting up 
and legal personality of international organizations, it is not likely to mislead 
even the unwary. Tunkin is still convinced the IC] was wrong in its opinions 
in the Reparations case and the Certain Expenses case. He sees “the bourgeois 
doctrine of international law” under the bed the way others see different 
menaces. Tunkin perceives the treatment of the Charter of the United 
Nations as the constitutional document it is as evidence of the intent of 
‘leading Western countries . . . to destroy the system of the United Na- 
tions.” One hopes this essay is outdated and no longer a reflection of the 
forefront of Soviet thinking. In any event and for all its wrong-headedness, 
the essay is trenchant, makes its points clearly, contains some useful obser- 
vations calling for greater rigor in the treatment of particular situations and, 
one hopes, will stand as a monument to an era that will turn out to have 
ended with new thinking in the East. While only time will tell whether the 
new thinking is merely new packaging of old ideas, the greater conformity 
of much of the new thinking with such objective realities as interdependence 
and genuine shared objectives of the international community is basis for 
optimism that we shall not soon see the like of this essay again. 

Ambassador Kearney has contributed an extended essay on international 
watercourses that draws on his extensive experience and is a superb histori- 
cal survey of the topic. Kearney takes us through 200 years of international 
efforts in the field and then puts his finger on the need for “minimum legal 
principles which . . . [states] are bound to follow in using the water of 
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international drainage basins.” It is to be hoped that the International Law 
Commission will be encouraged to proceed with its work along these lines. 

Professor Treves has contributed a fine analysis of The Seabed Beyond the 
Limits of National Jurisdiction. He describes the effort to strike a compromise 
between the Authority and the member states and within the Authority in 
its composition and decision-making system. A sense is conveyed both of the 
impressiveness of the effort and the reasons that it was not successful. 
Treves’s perception as to the lack of legal effect of the 1970 Declaration of 
Principles Governing the Sea-bed and the Ocean Floor (GA Res. 2749 
(XXV)) is more convincing than his acceptance of the notion of the benefit 
of mankind that he seeks to extrapolate from the tax aspects of the U.S. and 
UK mining legislation. In the latter instance, he seems insufficiently to 
distinguish between a politically astute and morally responsible gesture and 
what would be needed to constitute the requisite opinio juris. 

The late Judge El-Erian’s essay on aspects of the status of representatives 
to and of international organizations is an excellent summary of the law. It 
serves to remind us how far the world has come since 1945 and of E]-Erian’s 
contribution to the progress made. His comments on the work of the ILC in 
this field are testimony to his expertise and knowledge. He accurately indi- 
cates that the work of the Commission encompassed both codification and 
what he and some others regarded as progressive development. Doubtless, a 
sense of judicial restraint, as well as the deep personal modesty that marked 
this outstanding man, explain why he did not discuss the failure of the 
international community at the legislative stage of this project. 

The discussion of the different types of international organizations by 
Judge Ago and Professor Dupuy, the organizational blueprint for interna- 
tional organizations contributed by Professor Seidl-Hohenveldern, Profes- 
sor Cahier’s article on the internal order of international organizations with 
its illuminating distinction between those rules that govern only the internal 
functioning of the organization and those that directly govern state con- 
duct, and Professor Virally’s succinct summary of activities of the United 
Nations in the maintenance of peace and security—all are exceptionally able 
contributions and eminently worth reading by the practitioner as well as the 
scholar. 


ROBERT ROSENSTOCK* 
Legal Counselor. 
U.S. Mission to the United Nations 


Human Rights Law-Making in the United Nations: A Critique of Instruments and 
Process. By Theodor Meron. Oxford: Clarendon Press; New York: Ox- 
ford University Press, 1986. Pp. xii, 351. Index. $59. 


Professor Meron is one of the outstanding experts in international human 
rights law. In recent years he has concluded a cluster of studies that, taken 
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together, constitute an extremely important corpus of legal analysis. These 
studies are now essential reading for practitioners, teachers and stu- 
dents alike.’ 

By any standards this is a prodigious feat, and scholarship and intellectual 
quality have kept pace with the output. Human Rights Law-Making in the 
United Nations draws upon some articles that have already appeared in this 
Journal, but also contains much that is new. The theme of the book is UN 
lawmaking in human rights—that is, the adoption of human rights instru- 
ments and what the author terms the normative and jurisdictional relations 
between the instruments and organs established to monitor and encourage 
compliance with them. 

The first half of the book deals with the making of human rights treaties. 
For reasons of space, Meron takes three examples: the Racial Discrimination 
Convention, the Discrimination Against Women Convention and the Politi- 
cal Covenant. As the author himself concedes, each one of those topics also 
has to be dealt with less than comprehensively, having by now occasioned 
too substantial a literature and practice. In fact, the three treaties are not 
dealt with comparably. There is no common approach followed through the 
three treaties. Meron has, rather, written about what strikes him as interest- 
ing in relation to each instrument. The analysis of the Racial Discrimination 
Convention seems essentially a peg upon which to hang an essay on various 
important aspects of general nondiscrimination law. It deals interestingly 
with the definition of race, the relationship between race and religion, 
equality of opportunity and equality of result, positive discrimination and 
the intrusion of certain normative constraints on dissemination of ideas 
based on racial superiority or hatred. From time to time, there is reference 
to what the Convention has to say on each of these matters. But the chapter 
is really on these questions (which exist as part of the general international 
law of nondiscrimination, and are not dependent upon the Convention for 
their essential existence), rather than on the text or operation of the Con- 
vention. It is a fascinating and important essay, but is not in my view really a 
critique of the Racial Discrimination Convention. 

The chapter is firmly rooted in U.S. legal culture, with detailed reference, 
in dealing with the various themes, to the Restatement, the leading U.S. cases 
and U.S. literature. The reality is that it is in this source material that many 
of these themes are most developed (the reviewer’s own teaching on non- 
discrimination law is heavily dependent on U.S. source materials). Looking 
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at the problem of the wide sweep of Article 4, Meron notes that the balanc- “' 
ing of rights in an international forum may be one thing, whereas within 
individual stable societies, “the freedom of speech of individuals, balanced 
against an all-powerful State and other community interests, is often an 
endangered value and deserves special protection” (p. 32). Right or wrong, 
this is very much a U.S. perspective; stable Western European democracies 
(and in turn, the European Court on Human Rights) have not accorded 
freedom of speech a “‘special protection” when it conflicts with other rights. 
Different balancing techniques are used. 

This is a thought-provoking and important essay—but concerned more 
with certain basic problems inherent in the concept of nondiscrimination 
than with the Racial Discrimination Convention. 

The chapter on the Convention on the Elimination of All Forms of Dis- 
' crimination Against Women is less conceptual and more textual—more an 
article-by-article analysis of the requirements under the Convention. Prac- 
tice under the Convention is only occasionally referred to. The approach is 
somewhat formal and dry. 
` The International Covenant on Civil and Political Rights is handled dif- 
ferently from both the Racial Discrimination Convention and the Discrimi- 
nation Against Women Convention. Meron, in engaging in his selectivity 
exercise, decided to focus on what he sees as a number of weaknesses in the 
Covenant. It is to these that he directs his attention, and in doing so, does far 
more than analyze the textual provisions. There is impressive familiarity 
with the actual practice under the Covenant, whether in the state reporting 
procedure, the technique of “General Comments” or the jurisprudence 
under the Optional Protocol. 

The limitations of jurisdiction ratione personae and ratione loci, interestingly 
commented on here, do not seem to the present reviewer to be weaknesses 
in the Covenant, notwithstanding that, in contrast to the European Conven- 
tion, applications by juridical persons are excluded. The real weakness lies 
in the interrelationship of Articles 1, 2, 3 and 5 of the Optional Protocol, 
which leads to many difficulties at the operational level in developing a 
coherent jurisprudence. 

The rehearsal of problems relating to derogations provides a powerful 
argument, impressively deployed. Taken together with the recent report of 
the International Law Association on this topic under the Chairmanship of 
Professor Richard Lillich, it contains essential reading for Human Rights 
Committee members, as well as students of human rights law. Looking at 
the relationship of Articles 2(1) and 26, Meron, with prescience, wrote: “‘a 
shift of the centre of gravity towards Art. 26 may yet occur” (p. 122). The 
recent Article 26 cases evidence exactly such a shift. In the Broeks, Danning 
and Zvan der Vries cases, new ground has been occupied, notwithstanding 
that the Committee is very aware of the dangers of such a shift in the center 
of gravity. 

In the second part of his book, Meron has written two major essays, both 
unusual in being thematically applicable to the general process of lawmak- 
ing in human rights. The chapter on “Normative Relations” is directed 


666 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


towards the potential for conflicts, whether between different rights or 
instruments. This includes, but is by no means limited to, the classic debate 
about hierarchies and the relative normative quality to be accorded to politi- 
cal and civil rights, on the one hand, and economic, social and cultural, on 
the other. Problems of regionalism and universality are also addressed. The 
question of torture—specifically, the existence of the new International 
Convention and the European Convention, as well as specific provisions in 
the latter (Article 3) and the Covenant (Articles 7 and 10)—presents a 
disturbing example of instruments with a comparable normative basis being 
subject to a plethora of control organs, with all the potential for divergent 
standards of interpretation that that implies. Meron persuasively identifies a 
typology of at least four situations that lead to normative conflict, and he is 
certainly right that such problems will not be solved by reliance upon formal 
answers that could be provided by the Vienna Convention on Treaties. This 
chapter also contains a brief, but interesting, section on raising standards, 
with footnoting that speaks directly to the European experience, in both 
Strasbourg and Luxembourg. 

This chapter includes an outstanding analysis of the debate on jus cogens 
and human rights, at once scholarly and analytically persuasive. Meron 
concludes that the notion of nonderogability is not necessarily the key to 
identifying which rights are and are not jus cogens (a conclusion with which 
the present reviewer agrees). It is not entirely clear, however, whether 
Meron believes that rights that are nonderogable in all the major instru- 
ments represent jus cogens; he appears to answer provisionally in the affirm- 
ative, adding the requirement that such rights have attained the status of 
customary international law. 

The second chapter in part II is on jurisdictional potential for conflict. 
This chapter graphically evidences Meron’s striking breadth, as well as 
depth, of knowledge. His observation that ‘‘[t]he Political Covenant proba- 
bly does not prohibit States that are parties to it and that have recognized 
the competence of the Human Rights Committee with regard to interstate 
complaints under Art. 41 from referring disputes . . . to other means of 
settlement, including the International Court of Justice” (p. 218), is espe- 
cially pertinent in the light of the recent suggestions of third-party settle- 
ment in the human rights field made by General Secretary Gorbachev to the 
General Assembly. These suggestions were generally welcomed but were 
disturbing to this reviewer because of the implications for the integrity of 
the Covenant system. While Meron’s position on the point of principle is 
arguable, and indeed shared by D. H. Robertson and reflected in the Restate- 
ment, there are strong legal arguments that can be advanced for the con- 
trary view. 

The final part of the book comprises two chapters. The first is on human 
rights lawmaking outside the United Nations, and deals with coordination 
of human rights matters between the United Nations and the specialized 
agencies. It contains useful factual information, clearly deployed. In the 
final chapter, “Human Rights Law-Making in the United Nations,” the 
author returns to the theme of needed reform, this time in the context of 
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the human rights activities of the Economic and Social Council, the Com- 
mission on Human Rights and the Sub-Commission on Prevention of Dis- 
crimination. Brief reference is made to other bodies. It is almost as if the 
mere listing of these many bodies would sufficiently make the point, without 
any deep assessment, even selective, of their record and work; and it is 
assumed that the activities of all these bodies are indeed “law-making,” 
without any analysis being applied. This is perhaps the least satisfactory part 
of the work. 

There is today considerable useful scholarship on human rights, with 
many writers carving out valuable niches as experts in a particular field. 
What is remarkable is the ability of Meron to offer an overview and to so 
successfully extrapolate from it important conceptual themes. 


ROSALYN HIGGINS ' 
London School of Economics and Political Science 


Judging the World: Law and Politics in the World’s Leading Courts. By Garry 
Sturgess and Philip Chubb. Sydney, London, Singapore, Toronto, 
Wellington: Butterworths, 1988. Pp. xiv, 573. Index. $49.95. 


This is a book with a large title, and a larger promise: the demonstration 
of a symbiotic relationship between law and politics through studying the 
practice of a number of tribunals as systemically and organizationally di- 
verse as the societies in which they operate may be ethno-culturally diverse 
or plural. The mandate—the final courts of Australia, New Zealand, Great 
Britain, Canada, India, Ireland, the United States and West Germany, plus. 
the World Court and several of the supranational, regional, Western Euro- 
pean and Inter-American jurisdictions—is vast. It has been attempted be- 
fore in several well-known collective works,! and also in some solo studies.” 
But the intellectual demands in terms of empirically based research in pri- 
mary source materials in a number of different languages, necessary in 
order to yield meaningful hypotheses, are also considerable. To paraphrase 
Sir Austen Chamberlain’s well-known aphorism from another context, com- 
parative law is a trap for the unwary, even if a signpost for the innocent. For 
it requires, above all, a rigorous conceptual framework, an insistence on 
contextual analysis of case law examples drawn from the different legal 
systems surveyed and an awareness of the degree of congruence or noncon- 


l See, e.g., VERFASSUNGSGERICHTSBARKEIT IN DER GEGENWART. LANDERBERICHTE UND 
RECHTSVERGLEICHUNG (H. Mosler ed. 1962); FEDERALISM AND SUPREME COURTS AND THE 
INTEGRATION OF LEGAL SYSTEMS (E. McWhinney & P. Pescatore eds. 1973); COMPARATIVE 
JUDICIAL SYSTEMS. CHALLENGING FRONTIERS IN CONCEPTUAL AND EMPIRICAL ANALYSIS ' 
(J. Schmidhauser ed. 1987). 

2? M. CAPPELLETTI, JUDICIAL REVIEW IN THE CONTEMPORARY WORLD (1971); E. 
McCWHINNEY, JUDICIAL REVIEW IN THE ENGLISH-SPEAKING WORLD (Ist ed. 1956; 4th ed. 
1969); E. MCWHINNEY, SUPREME COURTS AND JUDICIAL LAW-MAKING. CONSTITUTIONAL. 
TRIBUNALS AND CONSTITUTIONAL REVIEW (1986) (reviewed by Mauro Cappelletti in 82 
AJIL 421 (1988)). 
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gruence of the societies that those legal systems reflect, so as to realize any 
useful and scientifically valid transnational, intersystemic lessons. 

It is immediately apparent that the present, jointly authored study is not, 
in spite of its title, a scientific-legal exercise in the comparative approach to 
judicial decision making or to judicial behaviorism generally. It is, rather, a 
form of Cook’s Tour in 80 days or less around the Western judicial world, 
through a large-print, glossy-papered coffee table-style compilation, com- 
plete with photographs of judges in assorted robes of office (reminiscent, in 
their stiffly posed formalism, of some of those faded, late 19th-century 
prints of Queen Victoria’s lesser generals). The transnational legal ventures 
and references in the work emerge, finally, as a sort of backdrop to the one 
great dramatic spectacle—the political turbulence surrounding the ulti- 
mately unsuccessful attempts, through judicial and also parliamentary proc- 
esses, to remove from office a brilliantly controversial jurist, the late Justice 
Lionel Murphy of the High Court of Australia.? 

Murphy was an intellectually innovative, reform-minded, federal Attor- 
ney General in a left-of-center federal Government of Australia at the time 
of his politically contested appointment to the High Court in the mid-1970s. 
He went on to become a determinedly liberal activist judge on a tribunal still 
rooted in “received” English technical, black-letter-law traditions without 
too much of that pragmatic flexibility and occasional sense of humor that 
redeem their practical exercise in Great Britain itself. 

Murphy is remembered, outside Australia, for a number of interesting 
dissenting or specially concurring judicial opinions that do manage to break 
new legal ground—above all, the Franklin Dam case,* where he explored 
many of the English-language legal systems surveyed in the present work, in 
search of comparative judicial support for new environmental protection 
legal norms. Murphy was also, in his then capacity as federal Attorney 
General of Australia, the main political-legal strategist and the leadoff 
counsel before the World Court in the Nuclear Tests cases of the early 
1970s,° designed by the Australian Government to interdict the French 
Government’s nuclear weapon test explosions in the South Pacific. 

The authors of the present work are both Australians (one of them having 
legal training). Those parts of their work treating Murphy’s political-legal 
hegira are powerful and moving. But the absence of a scientifically estab- 
lished and validated research methodology, and also of objective criteria 


3 See the laudatory biography, J. ELY & R. ELY, LIONEL MURPHY. THE RULE OF LAW 
(1986). 

4 Commonwealth v. Tasmania, 46 Austl. L.R. 625, 721 et seg. (1983) (Murphy, J., concur- 
ring). See also M. COPER, THE FRANKLIN DAM CasSE (1983). 

5 Nuclear Tests (Austl. v. Fr.), Interim Protection, 1973 IC] Rep. 99 (Order of June 22); 
Nuclear Tests (Austl. v. Fr.), 1974 ICJ Rep. 253 (Judgment of Dec. 20). 

§ The authors do acknowledge the general intellectual influence of the distinguished Aus- 
tralian legal theorist (twice honored by the American Society of International Law with its 
annual scientific award), the late Julius Stone, and also note interviews or exchanges with 
several of Stone’s outstanding former students and colleagues, Professors Tony Blackshield, 
Lyndel Prott and Upendra Baxi. As to Stone’s theories on the judicial process, judicial logic, 
and judicial reasoning generally, see J. STONE, THE PROVINCE AND FUNCTION OF Law (1946); 
J. STONE, PRECEDENT AND Law. DYNAMICS OF COMMON LAW GROWTH (1985). 
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for critical analysis and classification on a transnational, intersystemic-basis, 
plus the failure to advance any definition of the principal ‘‘buzz-words’’ 
employed—judicial “independence,” “impartiality,” “neutrality’’—in the 
different societal contexts, all militate against the utility of the rest of the 
work which, too often, emerges as trite or commonplace. The authors’ use 
of extended interviews, and their ability to persuade a number of diverse 
jurists to cooperate in talking with them, do, however, yield some minor 
legal gems, overcoming the frequent lack of focus of their questions (no 
doubt, a product of the authors’ evident lack of sufficient background in the 
many different legal systems surveyed). 

Thus, in the very brief segment of the work devoted to the World Court, 
the late Judge Nagendra Singh is quoted as rejecting the notion of a ‘“‘clash 
between capitalist and socialist approaches on the court,” in affirming that 
“the political complexion of a state, whether democratic or non-democratic, 
capitalistic or anti-capitalistic, does not have any bearing on the cases that we 
decide” (p. 453). 

The late Judge de Lacharriére of France, for his part, is said to have 
suggested that “some years ago third world countries were rather reluctant 
to bring cases [to the Court], but not any more” (p. 457). 

Judge Schwebel, with echoes, perhaps, of his own (then recent) dissenting 
opinion in Nicaragua v. United States,’ contends that “ijt has been most 
exceptional for this court in its whole history to deal with the major political 
issues of the day that have legal components. Normally these cases do not 
come [to] the court”; and he cites “the Berlin blockade, the events of 1956 
in Hungary and at Suez, Afghanistan today, many others,” as examples of 
this proposition (p. 473). 

Judge Tarassov of the Soviet Union comments, in passing, on the “very 
serious difficulty” that he and other judges, whose first language is neither 
French nor English (the two official languages of the Court), feel in having 

o “speak only foreign languages while other judges speak in their native 
languages. In the argumentation and the formulation of your opinion it’s 
very important to express yourself clearly, with all the nuances which may 
be very important” (p. 480). 

Finally, Judge Lachs identifies 


a very interesting phenomenon: states which have avoided the court for 
a long time—that is the new states—are now the most frequent clients 
of the court. They considered international law a product of colonial 
days and they did not trust it very much. But during the last twenty or 
so years they have taken part in so many international conferences that 
they consider international law their law [p. 468]. 


Lachs would here differentiate the various transnational, regional, West- 
ern European jurisdictions from the World Court, on the basis that those 
regional jurisdictions stem from ‘“‘more or less a homogeneous group of 
states,” in contrast to the “heterogeneous character of the international 
society of today . . . a serious obstacle towards a greater interaction of the 


7 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
ICJ Rep. 14, 259 et seq., espec. 284-87 (Judgment of June 27) (Schwebel, J., dissenting). 


670 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 83 


law” (pp. 468~69). Lachs also takes the opportunity to reaffirm the inter- 
dependence of the Court with other, coordinate international institutions 
like the General Assembly and the Security Council, and therefore the 
absence, today, of any watertight compartments as to community policy 
making: 
There is an old Roman law principle that if you resort to one method 
you cannot resort to other methods. Well, we have abandoned this—I 
was very active in abandoning it—and if there is a dispute, now you 
have to seek all methods, perhaps simultaneously, in order to solve it. 
For instance, the dispute between Greece and Turkey concerning the 
Aegean Sea. They brought the case before the Security Council. At 
the same time they came to the Court. I saw no difficulty in dealing with 
it while the Security Council was seized of the matter [p. 463]. 


Lachs cites this as an example of the novelty and, one might add, the 
flexibility of the world community’s contemporary decision-making system, 
that “you use several avenues in order to reach a goal” (id.). 


EDWARD MCWHINNEY 
Simon Fraser University, Vancouver 


The Rights of Peoples. Edited by James Crawford. Oxford: Clarendon Press, 
1988. Pp. x, 236. Index. $55. 


This book is a collection of essays about group rights in international law, 
with particular emphasis on the rights of indigenous peoples. The essays 
were written for two symposiums organized by the Australian National 
Commission for UNESCO shortly after the United States withdrew from 
that organization in 1984. The U.S. withdrawal occurred at least in part 
because of UNESCO’s support for “‘peoples’ rights” and the potential con- 
flict between this “third generation” of human rights and the protection of 
individual rights. 

Collections of essays that emerge from conferences often are either exces- 
sively repetitive or the opposite, disparate and unconnected to any central 
theme. James Crawford has edited a volume that successfully navigates 
between this Scylla and Charybdis. The book does grapple with the most 
important questions concerning peoples’ rights. It is simultaneously an ex- 
position on, and an encapsulation of, the debate on these contentious ques- 
tions of international law, as contributors do not hesitate to argue with one 
another from chapter to chapter. This running debate is one of the book’s 

` strengths. It ties the work together nicely and illustrates the contours of the 
legal disputes in a way that no single author could have done. 

Can groups have rights? This is the question that precedes all others in a 
book on the rights of peoples. While the contributors disagree about the 


® Aegean Sea Continental Shelf (Greece v. Turk.), 1978 ICJ Rep. 3 (Judgment of Dec. 19). 
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status of particular claims or the legal content of some rights, all agree that it 
is possible for groups to be the recipients of rights in international law. 

This is remarkable evidence of the degree to which human rights law has 
developed in the postwar period. Even as late as 1966 in the International 
Covenant on Civil and Political Rights, most collective rights were framed as 
rights of individuals: the right to associate freely, or to practice one’s reli- 
gion, for example. Little more than 20 years later, there are at least two 
group rights so firmly established as principles of international law—the 
right of peoples to self-determination and the prohibition against genocide 
—that it is difficult to deny that groups can have rights in international law. 
The character of groups, the nature of the rights that they have, the rela- 
tionship of group rights to individual rights and the relationship of group 
rights to the sovereign rights of states are the substance of this volume. 

Crawford has chosen two familiar protagonists to stake out the ground in 
the first two essays: Ian Brownlie and Richard Falk. Brownlie defends what 
his detractors would call a statist or positivist point of view, and what he 
would no doubt describe as the sober view of a practicing lawyer. He argues 
that the separation of the rights of minorities or indigenous peoples from 
the right to self-determination is artificial and unhelpful from the point of 
view of the law. He denigrates the ‘“‘appallingly abstract” proclamations on 
the rights of peoples that attempt to clothe themselves in legalistic language 
but are, in his view, “simply part of the proliferation of academic inventions 
of new human rights and the launching of new normative candidates by 
anyone who can find an audience.” He concludes with an appeal to the 
enthusiasts, who he admits have raised the level of consciousness about the 
rights of peoples, to be hardheaded and practical in their approach. 

One can disagree with Brownlie’s position as a matter of law and still be 
practical and hardheaded. Unfortunately, Richard Falk, who chooses to 
argue with Brownlie directly, presents an essay that is as vague and woolly 
headed as Brownlie has led us to expect. He begins by attacking the view of 
“Iaw as dependent upon State practice and acknowledgement.” This is a 
remarkable pronouncement from a professor of international law. Falk goes 
on to argue for a “special regime” that enjoys the kind of “distinctive 
validity” of nongovernmental lawmaking endeavors and for a kind of 
“meta-law and meta-framework”’ to take account of conflicting traditions. 
He does not explain what he means by any of this. 

There is nothing wrong with heretical thinking; indeed, it can be re- 
freshing. Unfortunately, Falk’s essay is simply heretical. Its usefulness in this 
collection is as an example of the exhortations being made on behalf of 
peoples’ rights. Sadly, it is not a cogent analysis of the legal content or 
practical consequences of such appeals. 

With the breadth of the debate established in the first two essays, the 
reader is then treated to some quite brilliant scholarship from the antipodes. 
In addition to a chapter by the editor, essays. by Gillian Triggs on the 
relationship between peoples’ rights and individual rights, Lyndel Prott on 
cultural rights and Roland Rich on the right to development deserve special 
mention. 
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Triggs, a senior lecturer in law at the University of Melbourne, contrib- 
utes an excellent essay on whether recognizing peoples’ rights jeopardizes 
traditional individual rights, an argument, she suggests, that misunder- 
stands the interdependent relationship between group and individual rights. 
Prott explores the nascent idea of cultural rights from a lawyer's point of 
view, highlighting some of the conflicts between claims to cultural rights 
and, for example, the right to development. Prott argues that much more 
analysis must be done before cultural policy can be transformed into en- 
forceable international law. At the same time, she attacks the complacency 
of Western international lawyers and the lack of serious effort to address 
‘issues of cultural protection. Finally, Roland Rich, a diplomat in the Aus- 
tralian Department of Foreign Affairs and Trade, argues for the recogni- 
tion of the right to development, while acknowledging that it is not now a 
part of positive international law. Rich’s chapter is cogent and well re- 
searched, even if others writing in the same volume disagree with his con- 
clusions. 

. The volume is tied together by a characteristically crystalline concluding 
chapter by Crawford, a 33-page annex of selected documents on the rights 
of peoples and a select bibliography arranged by subject. 

The Rights of Peoples will be of particular interest to those concerned with 
the rights of indigenous peoples. Once again, Crawford has made a worthy 
contribution to the debate on a contentious issue in international law. 


HEATHER A. WILSON 
National Security Council, Washington, D.C. 
t 


Zu Freiheit und Grenzen der politischen Betätigung von Ausländern: Der politische 
Gebrauch der Meinungs-, Versammlungs- und Vereinigungsfreiheit der 
Ausländer nach innerstaatlichem Recht, Völkerrecht und Europarecht. By 

- Ulrich Wölker. Berlin, Heidelberg, New York: Springer-Verlag, 1987. 
Pp. xxi, 264. English and French summaries. Index. DM 98. 


Ulrich Wélker’s book examines the legal position of aliens with regard to 
political activities. The focus is exclusively on activities in the forefront of 
the democratic process proper, such as speech, assembly and association for 
political purposes. The first part is devoted to the domestic law of eight 
countries of Western Europe; six of them are members of the European 
Community {the Federal Republic of Germany, the ‘Netherlands, Italy, 
France, Belgium and the United Kingdom), and the remaining two belong 
to the group of neutral states (Austria and Switzerland). The author shows a 
striking familiarity with the legal systems of these countries in describing the 
relevant rules. He always relies on original sources and thus succeeds in 
’ giving a complete and accurate picture of the prevailing situation. Summa- 
rizing his findings, he concludes that there remain a number of specific 
restrictions affecting the political activities of aliens, but that the law and, in 
particular, the relevant practices tend progressively to recognize equality 
with the citizens of the countries concerned. Some drastic and far-reaching 
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discriminatory powers, such as the authority of the French Minister of the 
Interior to prohibit any foreign publications from being circulated or sold in 
France (Article 14 of the Law on Freedom of the Press of 1881) and the 
Swiss “Speakers Resolution” of 1948 banning political speeches by aliens, 
are rarely resorted to and have come under heavy attack as violating consti- 
tutional principles as well as international human rights standards. 

In the second part of the book, the relevant international standards are 
discussed. In this connection, the most glaring disparity exists between the 
European Convention on Human Rights, which in Article 16 reserves to 
states the right to impose restrictions on the political activity of aliens, and 
the International Covenant on Civil and Political Rights, which does not 
hint at the possibility of curtailing the rights of aliens in the political arena. 
Some governments, though, in their reports under Article 40 of the Cove- 
nant, have deemed it obvious that aliens may not engage in political contro- 
versies in their host countries. Wolker, for his part, admits that restrictions 
may be enacted on legitimate grounds (p. 154), without sufficiently explor- 
ing whether the Covenant, when referring to “everyone,” does not cate- 
gorically reject any reduction in the legal position of aliens as compared to 
that of local nationals. In a “general comment,” the Human Rights Com- 
mittee has stated that “the general rule is that each one of the rights of the 
Covenant must be guaranteed without discrimination between citizens and 
aliens.” 

Within the European Community, in particular, the traditional border- 
line between nationals and aliens may be further blurred if a consensus is 
reached on proposals to grant the right to vote to aliens, at least at the local 
level. Bearing these trends in mind, Wélker proposes a redrafting of Article 
16 of the European Convention on Human Rights to make it fit the ex- 
tremely narrow needs that it may still satisfy. At the same time, he cautions 
against the use of expulsion as an instrument to penalize lawful political 
activities. 

The book contains a wealth of material. Its line of reasoning is always well 
supported by available evidence and steers a clear course. Nonetheless, its 
insistence on the details of the positive law in force demands a real effort by 
the reader. Its persuasiveness might have been enhanced by a more broadly 
framed concept of the legal status of aliens. Wélker’s conclusion is that 
indeed.a step towards liberalization should be made. This conclusion, how- 
ever, is reached by a pragmatic, step-by-step approach based on the current 
tendencies of the development of the law, particularly in the eight countries 
reviewed. 

The English reader will benefit from an extensive (pp. 225-31) summary 
in English. With its long list of authorities and its detailed index, the book 
deserves a prize for editorial perfection. 


CHRISTIAN TOMUSCHAT 
University of Bonn 


! Report of the Human Rights Committee, 41 UN GAOR Supp. (No. 40) at 117, UN Doc. 
A/41/40 (1986). 
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The Law of the International Civil Service (as Applied by International Adminis- 
trative Tribunals). 2 vols. By C. F. Amerasinghe. Oxford: Clarendon 
Press; New York: Oxford University Press, 1988. Pp. xxii, 1333. Index 
in vol. II. Vol. I: $125; vol. II: $120. 


Dr. Amerasinghe has given those who labor in the field of international 
civil service law a gold mine of information, embellished with his own analy- 
sis, about the decisions of international administrative tribunals on virtually 
every legal issue that could arise between international organizations and 
their staff members. It isa monumental work, so much so that it is probably 
beyond the level of interest and price range of most readers not directly 
involved with the field. Nevertheless, its potential utility may be wider than 
first appears, as will be noted below. 

The work examines the case law of a variety of international administra- 
tive tribunals. The emphasis is on the tribunals of the United Nations, the 
International Labour Organisation and the World Bank, but attention also 
is given to tribunals of European institutions, plus the Organisation of Eco- 
nomic Co-operation and Development, the Organization of American 
States and a few others. Each of the three emphasized tribunals handles 
cases from organizations in addition to those under whose auspices they 
operate, though the World Bank Administrative Tribunal reaches beyond 
the bank only to its affiliates. The coverage ranges from the jurisprudential 
(particularly in chapter 1 on the nature of the relevant legal system, but also 
in much of chapters 5 through 15 on the sources of international adminis- 
trative law) to the examination of decisions on the most detailed interna- 
tional civil service matters (much of volume II). 

There is a great deal of overlap between the two volumes. Rather than 
creating needless redundancies, however, the overlap contributes positively 
to the usefulness of the work. It stems from the dual approach the author 
takes. In volume I he examines the legal issues generically; in volume II he 
organizes them functionally, in the context in which they actually arise. 
Thus, volume I includes multichapter sections on jurisdiction, principles of 
judicial control of administrative decisions, remedies and procedure. Within 
those sections are chapters on such things as détournement de pouvoir, em- 
ployment discrimination and acquired rights. In volume II one finds 
chapters on such functional matters as the grounds for termination of em- 
ployment, issues raised by fixed-term employment contracts, disciplinary 
measures, and salary and promotion rights. Within each of these chapters 
are subsections on such volume I subjects as détournement de pouvoir and 
remedies. 

A reviewer might be tempted to call this work the Corpus Juris Secundum of 
international civil service law. It sets forth a wealth of rules in narrative 
form, supported by brief discussions of many cases and citations to many 
more. But it is not entirely fair to characterize it simply as a version of C./.S. 
It contains more of the author’s case analysis than C.j.S. does, and it is 
written by someone with undoubted expertise in the specialized field. This 
reviewer's spot check of a few of the cases revealed room for disagreement 
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with some of the analysis, but confirmed both the need for analysis and the 
plausibility of the author’s own analytical approach.’ 

The work is intended for, and will be consulted primarily by, those di- 
rectly concerned with issues to be presented to international administrative 
tribunals. It will give them not only a start with their research into previous 
case law, but also ideas for arguments to be made in new cases.” Less obvious 
is the fact that the work would be useful to those who are concerned with 
legal issues before municipal civil service adjudicative bodies. As 
Amerasinghe amply demonstrates, international administrative tribunals 
have often turned to “general principles” (unwritten law) to decide issues 
that are not clearly resolved by the written rules and regulations. Many of 
the general principles could be adapted in light of local circumstances and 
applied to civil service disputes in national legal systems.’ 

Volume II includes several useful features in addition to the author’s 
narrative. In addition to a detailed index, it has a helpful bibliography and a 
table of cases. Moreover, it contains seven appendixes: the statutes of the 
UN, ILO and World Bank Administrative Tribunals; the rules of the World 
Bank Administrative Tribunal; the staff regulations of the United Nations 
and the Council of Europe, as well as the staff rules of the United Nations; 
and the principles of employment of the World Bank. These are handy, 
although including staff rules and regulations as appendixes in a set of 
bound volumes may give them a misleading aura of long-term stability. 
Since administrative rules and regulations do change from time to time 
without much fanfare, the researcher using this work will need to consult 
other sources to be sure that the relevant provisions have not been amended 
or withdrawn. 

Amerasinghe’s two volumes are not for everyone interested in interna- 
tional law. They should be invaluable, though, to the researcher or practi- 
tioner concerned with the specialized field of international (or even na- 
tional) civil service law. 


FREDERIC L. Kircis, Jr. 
Board of Editors 


x 


1| For example, in volume I at pages 140-41, 155, 263 and 313-14, the author discusses the 
Mullan case, Judgements UN Admin. Trib. No. 162, at 387, UN Doc. AT/DEC/162 (1972). 
Amerasinghe attributes to the tribunal the view that staff regulations and rules cannot be 
overridden even if they conflict with the UN Charter. The case could as felicitously be read, 
however, to hold only that the remedy sought by the applicant in response to a discriminatory 
staff rule was improper. 

2 As the author warns, however, the case law of one administrative tribunal will not necessar- 
ily be followed by another. Nevertheless, at pages 195-97 he cites some instances of cross-cita- 
tion between tribunals. 

1 The list is rather long. It includes such principles as those requiring the giving of reasons 
for nonrenewal of civil service employment contracts (p. 377), nonretroactivity of adverse 
amendments to employment rules (pp. 405-06), the requirement that the governing body 
follow its own employment rules once it has promulgated them (pp. 928-29, 933-34, 962-63) 
and various principles relating to freedom of association (pp. 981-84, 987-88, 996, 1001-03). 
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The Extraterritorial Application of National Laws. Edited by Dieter Lange and 
Gary Born. Paris and New York: ICC Publishing S.A.; Deventer: 
Kluwer Law and Taxation Publishers, 1987. Pp. x, 57. Dfl.50; - 
£16.95; $24. 


This book is a report issued under the auspices of the International 
Chamber of Commerce by a group of European and U.S. lawyers and 
business persons; it concerns jurisdictional conflicts resulting from the ex- 
traterritorial application of national legislation. Its general purpose is to 
identify problems caused by asserting extraterritorial jurisdiction and to 
suggest solutions that will ease the impact of such assertions on international 
business. The text is divided into a preface and four segments, which, 
respectively, introduce the issues, provide an overview of extraterritorial 
regulation, analyze the experiences of industry and commerce under such 
regulation and submit recommendations for resolving extraterritoriality 
issues. 

An introduction, Segment I, states the report’s theme: “The overall effect 
of extraterritorial applications of national laws is to discourage productive 
economic activity, including international investment, and ultimately to re- 
duce employment and economic growth” (p. 1). 

To illustrate the general nature of the problem, Segment II summarizes 
eight legal areas in which the extraterritorial application of national laws 
creates actual or potential difficulties: competition policy, banking, securi- 
ties and exchange regulation, export and trade controls, ocean shipping, 
taxation, international aviation and transnational telecommunications. 

The report finds that the greatest areas of difficulty involve competition 
laws, banking regulations and export and trade controls. Most of the illus- 
trations given are drawn from U.S. law, not surprisingly since, as the text 
correctly points out, the United States has historically asserted far broader 
extraterritorial Jurisdiction than have most other countries. Nonetheless, 
the report also emphasizes, especially in the area of competition, the grow- 
ing tendency of the European Community and the Federal Republic of 
Germany, among others, to assert extraterritorial jurisdiction, especially in 
connection with competition regulations. 

The editors seek to identify the specific hardships created for the interna- 
tional commercial community by various forms of extraterritorial applica- 
tion of law. For example, the report criticizes trade and export controls 
because they discourage international trade by creating commercial and 
legal uncertainty, damage the regulating state’s credibility as a trading 
partner and prevent reliable access to the regulating state’s goods and tech- 
nology. It directs similar criticisms at most of the other forms of extraterri- 
torial regulation summarized in this segment of the book. 

Segment III analyzes the effect of extraterritorial regulation on the con- 
duct of international business. Among the problems noted are those arising 
from inconsistent or overlapping requirements imposed by sovereigns hav- 
ing concurrent jurisdiction. Such conflicting assertions of concurrent juris- 
diction create costs associated with multiple compliance, make the conduct. 
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of business uncertain because of the vagueness of the “effects doctrine,” 
distort trading and investment decisions and raise the specter of intergov- 
ernmental retaliations involving sanctions against the entrepreneur. Fur- 
thermore, a few nations’ application of national law to international business 
activities creates additional pressures for more restrictive national regula- 
tory regimes by others. 

After a review of elementary international jurisdictional theory, the re- 
port strongly endorses the so-called jurisdictional rule of reason. The book 
argues that an emerging international legal rule forbids nations to apply 
their laws to conduct principally occurring abroad when to do so would 
unreasonably interfere with the interests of other states and of private par- 
ties. The editors cite section 403 and its Reporters’ Note 10 of the Tentative 
Final Draft of the Restatement of Foreign Relations Law as authority.’ This 
segment of the report concludes by recognizing that the adverse effects of 
different extraterritorial assertions vary with the nature of the statute or 
other rule involved, the approach to enforcement employed and the na- 
tional interests implicated by the assertion of jurisdiction. 

Segment IV includes a series of suggestions for resolving extraterritorial- 
ity problems. Principally, the report recommends that states attempt to 
minimize the extraterritorial application of national laws and, when this is 
not practical, that they coordinate their extraterritorial activities by means 
of consultation, coordination and, perhaps, by arrangements for interna- 
tional adjudication. Central to this discussion is an endorsement of the 
jurisdictional rule of reason. The report argues that, as an emerging norm 
of international law, the rule needs more specific definition. To this end, the 
rule should focus on the legitimate interests of private parties, should be 
used to encourage the development of uniform principles of substantive law 
and should result in greater deference to those assertions of jurisdiction that 
follow consultations than to those that do not. The report recognizes that 
the failure of national courts to respect the rule and to give it uniform and 
objective application is an important difficulty. Consequently, the report 
recommends the development of national institutional mechanisms to en- 
sure that foreign interests are adequately taken into account in national 
legislatures and courts. 

The report’s reliance on the proposition that the jurisdictional rule of 
reason is required by international law is weakened somewhat by the final 
form of that rule in section 403 of the Restatement (Third) of Foreign Relations 
Law,” not yet completed when the report was written. Section 403(1), in its 
current form, does state a legal requirement that an assertion of jurisdiction 
not be unreasonable. In doing so, however, it merely states a truism: that 
nations cannot be presumed to have consented to any assertion of jurisdic- 
tion that is unreasonable under the circumstances. 


1 RESTATEMENT OF FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED) §403 
(Tent. Final Draft 1985) [hereinafter Tent. Final Dr.]. 

? RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §403(1) 
(1987) [hereinafter RESTATEMENT (THIRD)]. 
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The principal thrust of the report does not depend on whether the “rule 
of reasonableness” is, ab initio, a rule of international law or a rule of comity. 
Rather, a principal problem addressed is the manner in which conflicting 
assertions of concurrent jurisdiction can be resolved. This problem is 
treated in the Restatement in section 403(3). 

In its original form, that section provided that an exercise of jurisdiction 
that might otherwise be reasonable could become unreasonable (that is, 
illegal), “if it requires a person to take action that would violate a regulation 
of another state which is not unreasonable under those criteria” (found in 
section 403(2)).2 After evolving through a series of changes; section 403(3) 
in the Tentative Final Draft, to which the authors refer, provided that in the 
case of conflicting exercises of concurrent jurisdiction, ‘‘each state is ex- 
pected to evaluate its own as well as the other state’s interest in exercising 
jurisdiction in light of all the relevant factors, including those set out in 
Subsection (2), and to defer to the other state if that state’s interest is greater.” 

After further revision, the proposition that such deference was required 
as a matter of law was deleted from the draft. Section 403(3), in its final 
form, reads: 


(3) When it would not be unreasonable for each of two states to 
exercise jurisdiction over a person or activity, but the prescriptions by 
the two states are in conflict, each state has an obligation to evaluate its 
own as well as the other state’s interest in exercising jurisdiction, in light 
of all the relevant factors, Subsection (2); a state should defer to the 
other state if that state’s interest is clearly greater.’ 


The debates at the American Law Institute preceding the adoption of this 
final version make it clear that the words “should defer” are now hortatory, 
not obligatory. During the annual ALI meeting in May 1986, Mr. Lloyd 
Cutler successfully moved to delete the words “‘but whether failure to do so 
would be a violation of international law is not clear,” which were then the 
ultimate clause in section 403(3), and to amend a proposed motion that 
would have changed the words “should defer” to “shall defer.” A lengthy 
floor debate occurred over the meaning of the term “should” in what is now 
the last sentence of the section. At the close of that debate, Mr. Rosenthal 
withdrew an amendment that would have made withdrawal of a less reason- 
able assertion of jurisdiction mandatory. Mr. Cutler concluded, “The intent 
of the motion is to leave the word ‘should,’ and I interpret the word ‘should’ 
as not mandatory.” Immediately following this statement, Mr. Cutler’s 
motion to delete the language in question passed 143 to 68. 


3 RESTATEMENT OF FOREIGN RELATIONS LAW OF THE UNITED STATES (REVISED) §403(3) 
(Tent. Draft No. 2, 1981). 

4 Tent. Final Dr., supra note 1, §403(3) (emphasis added). 

5 RESTATEMENT (THIRD), supra note 2, §403(3). 

€ 63 A.L.I. PROC. 106 (1986). See also statement by Professor Louis Henkin, concluding that 
evidence of international law was not strong enough to permit the conclusion that conflicts of 
concurrent jurisdiction were legally required to be resolved on the basis of comparative reason- 
ableness. Id. at 96-97. 
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This floor debate, together with the evolution of the section from one 
‘ that clearly treated the rule of reasonableness for resolving concurrent 
jurisdiction conflicts as a rule of international law to a final form that reflects 
established principles of international comity,” makes it clear that conflicts - 
of jurisdiction are resolved principally by the forces of reciprocal interna- 
tional good will, not by customary legal rules. Thus, although the Restate- 
ment makes it clear that an unreasonable exercise of jurisdiction violates 
international law, neither it nor a hypothetical international legal rule of 
reason supports the proposition that there is a customary international legal 
solution to resolve conflicting national assertions of rights to regulate. 

This final resolution of the Restatement does not, however, seriously un- 
dercut the report’s recommendations for resolving conflicting assertions of 
concurrent jurisdiction. In the long run, the Restatement’s final formulation 
may suggest a more propitious future for the proposals for international 
cooperation made by Born and Lange. Compromise in a conflict situation is 
often easier if the act has no customary legal implications. The creation of 
more effective legal norms is perhaps best left to the true interest-balancing 
process inherent in the negotiation of international agreements, as recom- 
mended by this report.* l 

All in all, the report is a thoughtful presentation of a point of view from 
the international business community and bar that bears careful consider- 
ation. Some of the suggestions, especially those emphasizing resolution of 
these conflicts through international negotiation and cooperation, are espe- 
cially welcome. 


HAROLD G. MAIER 
Vanderbilt Law School 


International Business and National Jurisdiction. By Alan D. Neale and Mel L. 
Stephens. Oxford: Clarendon Press; New York: Oxford University 
Press, 1988. Pp. x, 216. $55. 


International Business and National Jurisdiction, written by Sir Alan Neale 
and Dr. Mel Stephens, sets out to resolve one of the knottiest international 
legal issues of the postwar era: “Does the nature of modern international 
business and the fact that several states frequently have legitimate interests 
in the same transactions mean that the customary reluctance of sovereigns 
to encroach on each other’s domains is now outdated?” (p. 5). As observed 
by the late Kingman Brewster in the foreword, Neale (a respected English 
academic) and Stephens (a U.S. lawyer residing in England) “have set 
themselves a daunting task.” 


1 Cf Maier, Resolving Extraterritorial Conflicts, or “There and Back Again,” 25 VA. J. INTL L. 7, 
40-41 (1984). 

8 See Maier, Interest Balancing and Extraterritorial Jurisdiction, 31 AM. J. Comp. L. 579, 
587-88, 597 (1983). ` 
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Neale and Stephens begin their task by commenting on the general ex- 
pansion of transnational business during recent decades and by rehearsing 
familiar customary international law principles of legislative, judicial and 
enforcement jurisdiction (pp. 3~20). Their treatment is gracefully written 
and highly readable. Neale and Stephens then turn to a necessarily skeletal 
overview of the substantive provisions of the U.S. antitrust laws (pp. 21-33). 
Many non-U.S. lawyers and lay readers will no doubt find this summary a 
useful primer. 

The heart of the book (pp. 37-161) is devoted to several chronological 
discussions of U.S. judicial decisions involving (1) the extraterritorial appli- 
cation of U.S. antitrust law to international business activities, (2) the act of 
state and foreign sovereign compulsion defenses, (3) personal jurisdiction 
over foreign defendants and (4) extraterritorial U.S. discovery. This por- 
tion of the book first provides an accessible, easily digested review of the last 
50 years of extraterritorial application of the U.S. antitrust laws, including 
such classic materials as the American Banana, Alcoa, Swiss Watchmakers, Tim- 
berlane and Uranium cases and section 403 of the Restatement. The discussion 
is characterized by healthy, if somewhat overstated, skepticism about Con- 
gress’s intention to authorize broad extraterritorial applications of the anti- 
trust laws and about the legitimacy of such applications under customary 
international law. Although the authors’ treatment is ably presented, it does 
not significantly expand upon similar surveys by Atwood and Brewster and 
others.’ l 

Neale and Stephens also briefly review the interrelated act of state and 
foreign sovereign compulsion doctrines. This section is surprisingly uneven, 
as the two doctrines are evidently confused in portions of the discussion. 
Among other things, the authors incorrectly assert that ‘‘[w]hen pleaded by 
the foreign state itself, [the act of state doctrine] is referred to as sovereign 
immunity” (p. 90), and suggest that the Foreign Sovereign Immunities Act 
(FSIA) excludes the commercial acts of foreign states “from the protection 
of Act of State/sovereign immunity doctrines” (p. 93). Both statements are 
inaccurate. Foreign states can plead either the act of state or the foreign 
sovereign immunity defense, which are entirely separate doctrines- under 
U.S. law.? Likewise, the FSIA’s statutory commercial activities exception 
has no effect upon the so-called commercial exception to the act of state 
doctrine, which is a separate common law development that has encoun- 
tered a very mixed reception in the federal courts. The difficulty that the 


1 J. ATWOOD & K. BREWSTER, ANTITRUST AND AMERICAN BUSINESS ABROAD 21-48 (3d 
ed. 1985). 

? See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §443 
Réporters’ Note 11 (1987) [hereinafter RESTATEMENT (THIRD)]. 

3 See Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682 (1976); Kalamazoo 
Spice Extraction Co. v. Provisional Military Gov’t of Socialist Ethiopia, 729 F.2d 422 (6th Cir. 
1984); Callejo v. Bancomer, S.A., 764 F.2d 1101, 1115 n.17 (5th Cir. 1985); Clayco Petroleum 
Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 408 (9th Cir. 1983), cert. denied, 464 U.S. 
1040 (1984). 
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authors, and other sophisticated foreign observers, have encountered with 
the U.S. act of state doctrine provides cogent evidence of the confusion that 
currently characterizes this field.* 

Neale and Stephens also briskly review the history of U.S. antitrust en- 
forcement in the context of international mergers and acquisitions, the 
shipping industry and international aviation (pp..102—27), before turning to 
brief discussions of the personal jurisdiction of-JJ.S. courts over foreign 
defendants and to extraterritorial discovery by Mes. courts. The authors’ 
treatment of personal jurisdiction is fairly abbreviated and will be of great- 
est interest to lay readers. Even for this audience, the summary might 
usefully have included introductions to the distinction between general and 
specific jurisdiction and to the evolving ‘‘national contacts” test. In general, 
the discussion of extraterritorial discovery is fairly well done, although it 
omits reference to the emerging trend among U.S. courts to impose higher 
materiality standards upon discovery abroad than upon domestic dis- 
covery.° A 

Neale and Stephens conclude with a detailed discussion of the “‘jurisdic- 
tional rule of reason” and an assessment of the doctrine’s usefulness in the 
antitrust context (pp. 166-211). This is the most carefully reasoned and 
challenging portion of the authors’ work, and their discussion here should 
be of broad interest to international practitioners and academics. Neale and 
Stephens argue vigorously that the rule of reason is an impractical and 
ultimately illegal proposal (under customary international law) that cannot 
be fairly or predictably administered. Mildly rebuking U.S. commentators 
for “their characteristic tendency to take the thought for the deed,” they 
also suggest that the rule of reason is in fact generally rejected by U.S. courts 
and that, even when it is applied, U.S. courts almost invariably decide 
against foreigners. 

In place of the rule of reason, Neale and Stephens urge a return to the . 
objective territoriality principle articulated by the U.S. Department of State 
in 1886 during the now-classic Cutting case. According to the authors, the | 
proper criterion for extraterritorial application of the U.S. antitrust laws is 
that “‘some identifiable part of the illegal activity or event should take place 
within the state’s borders; mere effects of conduct outside the state on 
supplies or terms of supply would not be regarded as ‘activity’ in this sense” 
(p. 184). The authors also repeat the familiar argument that the World 
Court’s decision in S.S. Lotus did not endorse the sort of “‘effects’’ doctrine 


4 See Bazyler, Abolishing the Act of State Doctrine, 134 U. Pa. L. REV. 325 (1986); Halberstam, 
Sabbatino Resurrected: The Act of State Doctrine in the Revised Restatement of U.S. Foreign Relations 
Law, 79 AJIL 68 (1985). Apart from their difficulties with the relationship between the act of 
state and foreign sovereign immunity doctrines, the authors make several nice points about the 
inconsistency between the territorial basis of the act of state doctrine and the foreign compul- 
sion defense and the extraterritorial application of the antitrust laws. 

5 See RESTATEMENT (THIRD), supra note 2, §442 comment a; Trade Dev. Bank v. Continen- 
tal Ins. Co., 469 F.2d 35, 40-41 (2d Cir. 1982); Garpeg, Ltd. v. United States, 583 F.Supp. 789 
(S.D.N.Y. 1984); Minpeco, S.A. v. Conticommodity Servs., Inc., 116 F.R.D. 517 (S.D.N.Y. 
1987). 
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articulated in Alcoa, principally because the physical effects at issue in Lotus 
differed from the economic consequences in the antitrust context. Applying 
an objective territoriality test, Neale and Stephens conclude that “‘[i]t seems 
to us clear that where suppliers remain offshore offering their products to 
all comers, the mere fact that American importers or export traders place 
orders with them for delivery at U.S. ports cannot plausibly” justify U.S. 
antitrust jurisdiction (p. 183). 

The debate surrounding the effects doctrine and the rule of reason has 
continued for many years, and Neale and Stephens side with a respectable 
body of opinion in rejecting the rule of reason.’ The authors also offer what 
appears to be a novel alternative for defining the application of the antitrust 
laws to international transactions. Most importantly, they appear to modify 
the objective territoriality principle by adopting the “purposeful direction” 
requirement imposed by the U.S. Due Process Clause in the personal juris- 
diction context. While generally demanding strict adherence to the objec- 
tive territoriality principle, the authors also invoke a minority opinion of the 
U.S: Supreme Court in Asahi Metal Industry Co. v. Superior Court’ to support 
the proposition that if foreign suppliers “purposefully direct” their prod- 
ucts and activities towards the United States, they will be subject to U.S. 
antitrust jurisdiction. One example of such purposeful direction suggested 
by the authors is ‘‘tak[ing] great care to select distributors, design[ing] some 
products specially for that market, and mount[ing] an expensive advertising 
campaign.” 

The line of analysis adopted by Neale and Stephens is noteworthy for 
several reasons. First, it is ironic that U.S. Supreme Court personal jurisdic- 
tion formulas should be selected to provide what the book sees as ‘‘a genuine 
and predictable rule of jurisdiction based essentially on findings of fact, 
rather than on the uncertain and unpredictable judgments” required by the 
rule of reason (p. 184). As Justice White, among others, has remarked, 
“The disarray among federal and state courts [over application of the Due 
Process Clause in the personal jurisdiction context] may well have a disrup- 


tive effect on commercial relations . . . . That disarray also strongly sug- 
gests that prior decisions of this Court offer no clear guidance on the 
question.’”® 


Second, it is noteworthy that even European commentators like Neale 
and Stephens, who profess wholehearted commitment to the territoriality 


ê The authors do, however, appear to be unduly harsh in their assessment of judicial accept- 
ance of the rule of reason. See O.N.E. Shipping Ltd. v. Flota Mercanta Grancolombiana, 830 
F.2d 449 (2d Cir. 1987); Star-Kist Foods Inc. v. P. J. Rhodes & Co., 769 F.2d 1393 (9th Cir. 
1985); Montreal Trading Ltd. v. Amax Inc., 661 F.2d 864 (10th Cir. 1981); Mannington Mills 
v. Congoleum Corp., 595 F.2d 1287 (3d Cir. 1979); RESTATEMENT (THIRD), supra note 2, 
§403. The Supreme Court’s application of principles of international comity to extraterritorial 
U.S. discovery in Societe Nationale Industrielle Aerospatiale v. U.S. District Court, 107 S.Ct. 
2542 (1987), also presages some form of comity-based restraint in the antitrust context. 

7 107 S.Ct. 1026, 1035 (1987). 

8 Lakeside Bridge & Steel Co. v. Mountain State Constr. Co., 445 U.S. 907, 911 (1980) 
(White, J., dissenting from denial of certiorari). See also Abrams, Power, Convenience and the 
Elimination of Personal Jurisdiction in the Federal Courts, 58 IND. L.J. 1 (1982). 
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principle, also recognize the necessity of tempering the doctrine’s often 
inflexible limits by resort to glosses such as “purposeful direction.” The 
simple truth is that international business transactions and economic activity 
often do affect the interests of many states, even when they are artfully 
structured to avoid actual conduct within particular countries; as the au- 
thors implicitly acknowledge, territoriality rules in this context would create 
unacceptable restrictions for contemporary regulatory authorities and in- 
jured consumers. Events involving export controls and chemical weapons 
technology provide a recent, and compelling, illustration of the ultimate 
inadequacy of strict territoriality rules in the contemporary setting. 

Once it is agreed, however, that strict territoriality provides an inade- 
quate answer to contemporary regulatory needs, it is exceedingly difficult to 
avoid acceptance of the combined effects test and rule of reason embraced 
by many contemporary U.S. commentators. Most fundamentally, however 
imperfect the existing rule of reason may be, it properly focuses attention on 
the basic interests—competing national and private interests and the needs 
of the international commercial and legal systems——that demand consider- 
ation in the extraterritoriality context. Moreover, as a practical matter, the 
“purposeful direction” gloss adopted by Neale and Stephens establishes a 
slippery slope that almost inevitably leads to either express or implicit con- 
sideration of the Timberlane “‘interest-balancing” factors.’ Indeed, it already 
is evident that U.S. judicial efforts to define ‘‘purposeful direction” in the 
personal jurisdiction context are quite similar to judicial applications of the 
Alcoa intent (i.e., “purposeful”’) and effects (i.e., ““directed’’) test and to the 
rule of reason analysis.’ 

Finally, even a narrowly confined objective territoriality doctrine would 
solve only a small percentage of extraterritoriality disputes that the rule of 
reason addresses. Most contemporary extraterritorial applications of the 
U.S. antitrust (and other) laws involve some sort of conduct on U.S. terri- 
tory. Whatever its shortcomings, the rule of reason provides a mechanism 
for moderating attempted assertions of U.S. jurisdiction in these circum- 
stances. In contrast, the strict objective territoriality principle urged by 
writers like Neale and Stephens would simply permit the exercise of jurisdic- 
tion in this vast bulk of extraterritoriality cases, regardless of the impact that 
such activity had on foreign interests or the needs of international] business. 

In criticizing U.S. antitrust decisions involving international business, the 
authors repeatedly make the argument that historical principles of custom- 


° As the court remarked in Timberlane Lumber Co. v. Bank of America, 549 F.2d 597, 612 
(9th Cir. 1976), “the requirement for a ‘substantial’ effect may silently incorporate these 
additional considerations [i.e., “comity and the prerogatives of other nations”], with ‘substan- 
tial’ as a flexible standard that varies with other factors.” Put differently, determining when 
foreign acts are sufficiently ‘‘purposefully directed” towards the United States to sustain juris- 
diction will almost inevitably lead to either explicit or sub silentio consideration of issues such as 
the extent of effects in the United States, the competing governmental interests of the United 
States and other nations, and other similar factors. 

10 See G. BORN & D. WESTIN, INTERNATIONAL CIVIL LITIGATION IN U.S. Courts 56-69 
(1989). 


684 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


ary international law forbid the Alcoa effects test (pp. 10-20, 181-84). 
Although this may ultimately be correct, the evidence of state practice is at a 
minimum much more complex and ambiguous than the authors acknowl- 
edge.’ More fundamentally, the authors ultimately fail to make their case 
that the effects that trigger Alcoa (higher prices to consumers caused by 
price fixing; loss of jobs caused by predatory conduct) can be distinguished 
from the effects that were at issue in S.S. Lotus (fatal collision caused by 
negligent piloting).'? It is not enough, in this regard, to assert flatly that the 
Alcoa effects are not “an essential element or constituent part” of the anti- 
trust violation; economic effects are essential elements of antitrust viola- ` 
tions—namely injury—in precisely the same manner that the physical colli- 
sion and injury in Lotus were elements of the tort at issue there. Likewise, 
the authors’ suggestion that foreign antitrust violations do not involve a 
“virtually unstoppable impact” in the United States (p. 169) is not overly 
helpful. Even assuming that Lotus or state practice provided a basis for this 
legal standard, the U.S. targets of foreign predatory conduct or captive U.S. 
purchasers of necessities from foreign cartels could persuasively argue that 
- the test is met. 

Finally, International Business and National Jurisdiction is likely to be criti- 
cized on the grounds that, despite its title and stated scope (pp. 5, 166), the 
book does not discuss in any detail many of the areas where national jurisdic- 
tion and international business routinely collide. Only fleeting references 
are made to the extraterritorial application of exchange controls, securities 
and banking laws, boycott and antiboycott laws, export controls, trade 
sanctions, social welfare laws and other types of legislation that have not 
infrequently been as disruptive and burdensome for international busi- 
nesses as the U.S. antitrust laws. Moreover, with few exceptions, the book 
deals only with the extraterritorial application of U.S. laws, and leaves 
largely unexplored the actions of other nations. There are already a large 
number of works attempting to describe and develop appropriate limits for 
the extraterritorial application of national laws. Notable prior efforts in- 
clude works by Messrs. Knighton and Rosenthal (National Laws and Interna- 
tional Commerce), A. V. Lowe (Extraterritorial Jurisdiction: An Annotated Col- 
lection of Legal Materials), Cecil Olmstead (Conflicts of National Law with Inter- 
national Business Activity), and Messrs. Lange and Born (The Extraterritorial 
Application of National Laws). While Neale and Stephens’s treatment of the 
extraterritorial application of U.S. antitrust laws is useful, their book—de- 
spite apparent intentions to the contrary—does not go substantially beyond 
these earlier efforts. This is unfortunate, because international practitioners 
and academics alike would benefit from a comprehensive analysis of the 
wide variety of extraterritoriality problems (both U.S.-inspired and for- 
eign-inspired) that actually affect international business. 


1 See Akehurst, Jurisdiction in International Law, 46 BRIT. Y.B. INT'L L, 145 (1974). 

'2 This is not to say that the exercises of legislative jurisdiction in Lotus and Alcoa cannot 
satisfactorily be distinguished. Indeed, reference to the factors in Timberlane and §403 provide 
a ready basis for such a distinction. 
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Notwithstanding these criticisms, International Business and National Juris- 
diction ultimately makes worthwhile reading. Law students, lay readers and 
general practitioners will no doubt derive the greatest benefit from the 
book’s readable overview of the debate about the extraterritorial applica- 
tion of U.S. antitrust law. Nonetheless, international practitioners and aca- 
demics will also find items of interest in this latest addition to the extrater- 
ritoriality debate. Certainly, the subject is sufficiently important and intrac- 
table that continued study and discussion should be encouraged. 


Gary B. BorN* 
Of the District of Columbia Bar 


Environmental Protection and Sustainable Development: Legal Principles and Rec- 
ommendations. Adopted by the Experts Group on Environmental Law of 
the World Commission on Environment and Development. R. D. 
Munro, Chairman, and J. G. Lammers, Rapporteur. London, Dor- 
drecht, Boston: Graham & Trotman/Martinus Nijhoff, 1987. Pp. xxi, 
196. Dfl.99; $49; £33.95. 


In 1984 the United Nations established the World Commission on Envi- 
ronment and Development (WCED), a special independent commission, to 
formulate “a global agenda for change.” The Commission followed in the 
path of the Brandt Commission on North-South issues and the Palme Com- 
mission on security and disarmament. After several years of study, public 
hearings and discussions with many people around the world, the Gommis- 
sion issued in 1987 Our Common Future, which contains its analysis and 
recommendations. 

As part of the WCED effort, the Commission appointed a small interna- 
tional group of legal experts chaired by R. D. Munro, with J. G. Lammers as 
rapporteur, to “prepare legal principles which ought to be in place now or 
before the year 2000 to support environmental protection and sustainable 
development within and among all States” (p. 7). As part of this effort, the 
group formulated a set of 22 legal principles and 13 proposals “for 
strengthening the legal and institutional framework” (p. 6). 

The book contains a thoughtful foreword by the late Judge Nagendra 
Singh of the International Court of Justice; the group’s report to the World 
Commission on Environment and Development (which summarizes the 
legal principles and contains the proposals for strengthening the legal and 
institutional framework); the text for a draft convention on environmental 
protection and sustainable development (which contains the full text of the 
principles summarized in the report to the WCED); the final report of the 
experts group, which provides commentary for each of the proposed princi- 
ples; and three annexes, one of which provides the texts of eight selective 


* For a more, extensive presentation of the author’s views and biases on extraterritoriality, 
see G. BORN & D. WESTIN, supra note 10. 
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reference documents, including the Stockholm Declaration, the World 
Charter for Nature, the OECD principles concerning transfrontier pollu- 
tion and the International Law Association’s rules and resolutions con- 
cerned with water and with transfrontier pollution. 

The result is an important basic document in the increasingly visible area 
of international law applied to environmental problems. There is, as the 
table of contents suggests, some overlap among the several sections of the 
book. Still, the reports from the experts group represent a valuable and 
sometimes innovative effort to address the very important, but difficult, 
legal issues associated with sustainable economic development and environ- 
mental protection. They deserve the attention of policy makers. 

The report on legal principles separates them into four categories: gen- 
eral principles (8 articles), principles specifically concerned with trans- 
boundary natural resources and environmental harms (12 articles), state 
responsibility (1 article) and peaceful settlement of disputes (1 article). The 
report emphasizes transboundary environmental harms, although many of 
the environmental problems facing the world will increasingly arise from 
national actions affecting a country’s own environmental systems of interna- 
tional importance (biologically diverse forests, wetlands and coral reefs), 
activities affecting areas recognized as global commons or of common con- 
cern (the ozone layer, the climate system) or activities in areas outside 
national borders (high seas, outer space). 

In some instances the legal principles proposed by the WCED experts 
group go well beyond established international law, such as that “all human 
beings have the fundamental right to an environment adequate for their 
health and well-being” (Article 1), or that “States shall provide the other 
States concerned . . . with all relevant and reasonably available data con- 
cerning a transboundary natural resource” (Article 15, emphasis added). In 
other cases, they do not. The principles applicable to significant trans- 
boundary environmental “interferences” that call for timely notice, assess- 
ment of environmental effects and consultations upon request (Articles 16, 
18) arguably reflect existing international law. 

The treatment of liability for environmental harm may be of particular 
interest to some readers. The report retains the distinction developed in the 
International Law Commission between breaches of primary rules of inter- 
national law, to which rules of state responsibility apply, and liability for acts 
that are “not unlawful” under international law, to which state responsibil- 
ity does not apply. In the latter, the report distinguishes between those 
activities that “merely” involve a risk of causing transboundary harm, which 
it clearly considers lawful in international law and subject to strict liability 
under Article 11, and those activities in which substantial transboundary 
harm is definitely foreseeable, characterized by the commentary as neither 
clearly lawful nor unlawful (pp. 86-87). In the latter cases, states must 
negotiate with the other affected states on the conditions for carrying out 
the activity, and if they fail to reach agreement within 18 months or what- 
ever other time the states agree, they must resort to conciliation and, if that 
fails, to arbitration or judicial settlement. It is informative to compare the 
approach taken in the report of the WCED experts group with that of the 
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Restatement (Third) of Foreign Relations Law (chapter 6 on the environment), 
which takes the more straightforward approach of setting forth the obliga- 
tions of states and the consequences of the breach of these obligations and 
does not use the distinctions outlined in the experts’ report. 

The scholarly commentary elaborates on the principles, clarifies their 
application and indicates how they are based in current international agree- 
ments, state practice or national laws and practice. It does not reference 
secondary sources, even though some material is taken almost directly from 
them. For example, the excerpts from the World Conservation Strategy (pp. 
45-47) are not referenced. 

The WCED is to be commended both for recognizing the importance of 
international law in achieving the goal of sustainable economic development 
and environmental protection and for commissioning the report. 


EDITH BROWN WEISS 
Board of Editors 


Transatlantic Colloquy on Cross-Border Relations: European and North American 
Perspectives | Transatlantisches Kolloquium über Nachbarschaftliche Bezie- 
hungen: Europäische und nordamerikanische Perspektiven. Edited by Sevine 
Ercmann. (Schweizer Studien zum internationalen Recht, vol. 49.) 
Zurich: Schulthess Polygraphischer Verlag, 1987. Pp. 343. SFr. 64. 


The Transatlantic Colloquy on Cross-Border Relations was held in July 1986 
at the Theodor Heuss Academy in Gummersbach (West Germany). The 
proceedings, published by the Swiss Society for International Law, consist of 
16 papers (10 in English, 6 in German, each followed by a summary in the 
other language), with a bilingual introduction and brief concluding com- 
ments by the editor, a legal officer at the Council of Europe in Strasbourg. 
The editor’s affiliation is not a coincidence: the Council of Europe’s 1980 
Outline Convention on Transfrontier Cooperation between Territorial 
Communities or Authorities is a landmark in the rapidly expanding field of 
transboundary “administrative conciliation”! surveyed at the Gummers-_ 
bach Colloquy. 

The first group of papers contained in this volume addresses general 
aspects of cross-border relations in Western Europe and North America. An 
introductory report by the editor, Dr. Sevine Ercmann, describes existing 
bilateral and multilateral arrangements for transboundary cooperation 
among member countries of the Council of Europe, in light of the 1980 
Convention. Mohan A. Prabhu of the Canadian Department of Justice gives 
an overview of U.S.-Canadian relations (subsequently codified in part by the 
1988 Free Trade Agreement)” while Professor James T. Peach, of the 


1 Term coined by Goldie, Transfrontier Pollution: From Concepts of Liability to Administrative 
Conciliation, 12 SYRACUSE J. INT’L L. & Com. 1025 (1985). 

? Curiously enough, the only reference to environmental protection in the Free Trade 
Agreement is among the “legitimate domestic objectives” (Art. 601) that would justify national 
trade barriers, in close parallel to Article XX of the General Agreement on Tariffs and Trade 
(GATT, already incorporated in FTA Art. 1201). 
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Department of Economics at New Mexico State University, reports on 
transborder relations between the United States and Mexico. Natalino 
Ronzitti, professor of international law at Pisa, summarizes current agree- 
ments applicable to Italy’s boundaries with Yugoslavia, Switzerland and 
Austria, including the special “autonomy” status of the former South Tyrol 
(which he distinguishes from the international legal concept of self-determi- 
nation). Louis P. Suetens, professor of administrative law at Leuven, com- 
ments on local transnational agreements and institutions in the Belgian/ 
Dutch/German border region and on the 1986 Benelux Convention on 
Transborder Cooperation between Territorial Communities or Author- 
ities. Dr. Ralph Patzold, of the government of Baden-Wiirttemberg, de- 
scribes the work of the French/German/Swiss Trilateral Commission es- 
tablished in 1975 for the Upper Rhine border region. 

A second group of papers deals with transboundary environmental 
aspects. Eckard Rehbinder, professor of law at Frankfurt, and Jean-Marie 
Woehrling, judge at the Administrative Court of Strasbourg, report on 
current practice in West Germany and in France, with the focus on recent 
court decisions involving foreign environmental interests. Prabhu elabo- 
‘rates on Canadian environmental relations with the United States, and Pro- 
fessor Stephen C. McCaffrey of Sacramento’s McGeorge School of Law 
covers U.S.-Mexican relations, both including intergovernmental arrange- 
ments and private remedies available. Luzius Wildhaber, professor of law at 
Basel, discusses the transboundary impacts of nuclear power plants—a 
highly topical issue here, considering the fact that at least 16 of Europe’s 
nuclear plants today are located within less than 20 miles from international 
boundaries. While advocating the position—not uncontested’—that the 
siting of nuclear facilities in border areas does not, per se, violate interna- 
tional law as long as certain minimum requirements of notification and 
consultation are met, his review of the post-Chernoby! legal literature sug- 
gests a growing recognition of strict state liability for ultrahazardous activi- 
ties, and the desirability of a superfund (compulsory deferred premium 
system) for long-term damages. 

The third group of papers relates to the status of ‘‘transborder workers” 
and other alien migrants. Denis Maillat and Remigio Ratti, professors of 
economics at Neuchatel and Fribourg, respectively, present case studies of 
the Swiss-French and Swiss-Italian frontier regions, while Peach analyzes the 
situation at the U.S.-Mexican border. Dr. Sabine Thomsen, of the Max 
Planck Institute for Comparative Public Law and International Law, re- 
ports on the status of legal and illegal immigrants in Western Europe, 
mainly in light of multilateral instruments adopted within the European 
Communities and the Council of Europe. Peter H. Schuck of Yale Law 
School describes the legal rights of undocumented aliens in the United 


3 For a different view, see Handl, An International Legal Perspective on the Conduct of Abnormally 
Dangerous Activities in Frontier Areas: The Case of Nuclear Power Plant Siting, 7 ECOLOGY L.Q. 1 
(1978); Randelzhofer & Simma, Das Kernkraftwerk an der Grenze, in FESTSCHRIFT F. BERBER 
389 (1973). 
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States, including the formal and informal structures of U.S. federal and 
state law applicable to ‘‘deportable”’ aliens (i.e., illegal immigrants entitled 
to due process protection)—an issue that now-also confronts many Euro- 
pean countries, in the wake of an unprecedented inflow of ‘economic refu- 
gees” and asylum seekers. 

This collection of papers thus comes at an opportune moment, providing 
much-needed comparative material on a number of shared problems of 
decision making and lawmaking for both sides of the Atlantic. One major 
asset is its interdisciplinary approach, drawing especially on recent socioeco- 
nomic research in the new field of “boundary studies.” For unlike most 
multilateral treaties, bilateral arrangements between neighboring countries 
are rarely self-contained or containable to a single sector such as environ- 
ment or migrant labor; more often than not, expressly or implicitly, they 
reflect a much broader range of intergovernmental diplomacy and trade- 
offs, all the way from commercial deals to national security. By placing 
transboundary legal problems in a wider context, the Gummersbach Collo- 
quy (and the organizer and editor, Sevine Ercmann, in particular) has made 
a distinct contribution towards better understanding of this interde- 
pendence. : 

The inevitable drawback of multidisciplinarity is a lack of focus—in this 
case apparent from the very title of the meeting. Whereas the German 
‘“‘Nachbarschaftliche Beziehungen” implies a degree of neighborly “‘terri- 
torial propinquity,’* the English term “cross-border relations” seems less 
restrictive—and for good reason, as the proceedings show: neither environ- 
mental problems nor the rights of immigrants or foreign workers are neces- 
sarily linked to geographical contiguity, or for that matter need to be settled 
among neighboring countries only. Some transboundary pollution issues 
(such as acid rain abatement in Europe) are being tackled more effectively 
on a multilateral basis than by local agreements. At the same time, much of 
the debate on the status of migrant aliens in Western Europe has moved to 
the level of the European Communities and the Council of Europe, and is 
likely to be resolved at least partly at that level rather than by neighborly 
negotiation. Ironically perhaps, the first known treatise on the law of 
“neighborly relations” dealt with interstate law among various principalities 
in the 18th-century German empire.” It remains to be seen, then, how much 
of Europe’s current international legal literature on neighborly relations 
will end up being superseded by new federal] types of lawmaking. 

On the other hand, the amazing variety of innovative forms and struc- 
tures of cross-border arrangements assembled in this volume is likely to 
stimulate renewed interest in the borderland between public law and con- 
flict of laws, once labeled “international administrative law” in a classic 
study by Karl Neumeyer.® While Neumeyer’s theory of unilateral conflicts 


4 Wright, Territorial Propinquity, 12 AJIL 519 (1918). 

5 J. MOSER, TEUTSCHES NACHBARLICHES STAATSRECHT (1773). 
- ê K. NEUMEYER, INTERNATIONALES VERWALTUNGSRECHT (5 vols., 1910-36); see also 
Neumeyer, Le droit administratif international, 18 REVUE GENERALE DE DROIT INTERNA- 
TIONAL PuBLIC 492 (1911). The treatise also contains what probably is the first comprehensive 
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rules for transnational public law never found general acceptance,’ a recent 
in-depth analysis of “Legal Problems of Local Transfrontier Cooperation” 
by Ulrich Beyerlin® actually suggests the emergence of something akin to 
bilateral choice-of-law rules in this field—venturing into what Andreas 
Lowenfeld?® has called the “public law tabu” of conflicts law. The proceed- 
ings of the Gummersbach Colloquy certainly offer a wealth of information 
and motivation for further research on this “surprisingly dark area of pub- 
lic/private international law.”!° a 





PETER H. SAND 
Geneva 


International Sports Law. By James A. R. Nafziger. Dobbs Ferry, New York: 
Transnational Publishers, Inc., 1988. Pp. xiv, 250. Index. $45. 


Second-century Greek traveler Pausanias tells of a series of bronze statues 
at Olympia, set along the way to the racing track, which was paid for by fines 
levied on athletes caught cheating in the Olympic Games. The rules of 
competition that these athletes had broken required far more vigilance than. 
the quadrennial ekecheiria, or 3-month truce among participating city-states 
that surrounded the ancient Games. In those times, ten Elean arbiters gov- 
erned the sporting events and left to the gods any sanction on a nation that 
failed to obey the rules. Things are. not so simple today. 

James Nafziger has set out to write the first comprehensive study of the 
legal issues in international competition in International Sports Law. Defining | 
his field, Nafziger suggests that there is “a more or less distinctive body of 
rules, principles and procedures that govern the political and social conse- 
quences of transnational sports activity” (p. 1). Nafziger writes briefly about 
the United Nations Charter, Article 38 of the Statute of the International 
Court of Justice and the law of the British Commonwealth, but most of his 
analysis stems from the Charter of the International Olympic Committee 
(IOC). On the basis of the Olympic scheme and an extrapolation from the 
Amateur Sports Act of 1978, the governing statute for all amateur sports in 





treatment of environmental legal problems in a transnational context, largely drawing on the 
author’s firsthand experience as a magistrate in the Bavarian-Austrian frontier region. 
Neumeyer was professor of international law at the University of Munich until Nazi persecu- 
tion forced him into suicide. : 

7 See, e.g., the categoric/polemic rejection of Neumeyer’s ideas by Mann, Conflict of Laws and 
Public Law, 132 RECUEIL DES Cours 107, 118 (1971 I}; cf. Vogel, Administrative Law: Interna- 
tional Aspects, in 9 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL Law 2, 4 (1986). 

8 U. BEYERLIN, RECHTSPROBLEME DER LOKALEN GRENZUEBERSCHREITENDEN ZUSAMMEN- 
ARBEIT 409-36 (1988), relying on much the same West European material as presented in the 
volume reviewed here. ; 

° Lowenfeld, Public Law in the International Arena: Conflict of Laws, International Law, and Some 
Suggestions for their Interaction, 163 RECUEIL DES Cours 311, 322 (1979 II). 

10 Jd, 
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the United States,’ Nafziger sets about to describe an institutional frame- 
work for the regulation of sport on an international scale. 

In fact, however, there is no distinctive body of rules or procedures for 
international sports except those provided by the IOC. There also is no 
comprehensive international treatment of amateur sports law, although 
there are venues for airing disputes that arise from conflicting political 
regulation by various states. Thus, when Nafziger concludes that the 
“scorecard for international sports law is. . . modest but promising” (p. 
217), his optimism is refreshing but not particularly well-founded. 

Nafziger begins with history. His well-organized-chronicle of the Olympic 
Games, both ancient and modern, ends with the modern Olympic frame- 
work and the dozens of international organizations with titular authority 
over international sports competition. To the uninitiated, these organiza- 
tions present a bewildering maze of overlapping jurisdictions whose internal 
political interests dictate the nature of international competition. Nafziger 
does not focus on these organizations, however, for their internal rules and 
regulations lack coherent guiding principles and are not susceptible to rigor- 
ous analysis. The author suggests that these “technical” regulations are 
secondary to some “‘more comprehensive rules of international legal signifi- 
cance” (p. 35). It is hard to list these rules and, indeed, Nafziger’s case 
histories of the political disputes pervading the sports arena seem to belie his 
premise that there are any “comprehensive rules” at all. The most that can 
be said is captured in Nafziger’s observation that the “Olympic Charter, 
together with decisions and practices related to it, constitute[s] the best 
evidence of a general practice of states and other international actors in and 
around the sports arena” (id.). 

The history of the Olympic movement through 1968 bears out Nafziger’s 
observation, but the tension of national boycotts and political disputes that. 
has plagued international games for the last 20 years—and on which 
Nafziger places principal focus—calls the supremacy of the Olympic move- 
ment into question. Reviewing in helpful detail two decades of international 
boycotts, disputes caused when refugee status is granted to athletes and 
catastrophic sporting events that go awry between nations with preexisting 
political disputes, Nafziger finds an immutable tie between the political 
events and international circumstances. He apparently derives his “com- 
prehensive rules” from the decisions made in these circumstances. With the 
exception of boycotts to protest apartheid, however, Nafziger concludes 
that it is appropriate to subordinate political considerations to the purity of 
international games. 

The decisions of various international bodies on the issue of apartheid 
uniformly bear the imprimatur of the United Nations and the IOC. These 
decisions require Nafziger to observe that boycotts may be acceptable mea- 
sures of retorsion, which he defines as international retaliation for another 
state’s objectionable, though not necessarily illegal, conduct. This conclu- 
sion is neither political nor sociological, but rather an evaluation of the 


1 36 U.S.C. §§371-396 (1982). 
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mounting body of precedent. Using the ban imposed by New Zealand on 
the tour of the Springboks as an example, Nafziger shows how the Olympic 
Charter, the Gleneagles Agreement and other forms of international regu- 
lation have been subordinated to the cause of human rights.” Nafziger does 
not attempt to explain the jurisprudence, as he concludes that subordinating 
sport to protest apartheid is a virtual first principle of international 
sports law. i 

Other political ideals do not fare so well. In a series of cases culminating in 
Reel v. Holder,’ the British Commonwealth told the International Amateur 
Athletic Federation that it could not exclude Taiwan pursuant to its “one 
member per country” rule. Nafziger uses these cases to lay out the juris- 
prudential concerns evident when the jurisdiction of athletic governing 
bodies intrudes upon the diplomatic decisions of sovereign nations. Nafziger 
suggests that the Olympic movement should, and usually does, prevail over 
national concerns, e.g., when the United States issued visas to Cubans to 
participate in the 1987 Pan American Games. In an expression of personal 
preference consistent with his observation that the Olympic Charter should 
be paramount, Nafziger criticizes the Canadians for refusing entry to Tai- 
wan for the 1976 Olympic Games in Montreal. The American boycott in 
< 1980 and the retaliating Soviet boycott in 1984 receive short shrift and 
suggested penance that again are consistent with ultimate deference to an 
international system wholly obedient to the IOC. It appears that Nafziger 
believes that the IOC is the only proper body to decide such international 
disputes; but he suggests no alternative mechanism for resolving those dis- 
putes when the IOC does not act. 

One nation’s imposition of its view on an issue that governs international 
sport is not international sports law. Nafziger recognizes the line between 
unacceptable national and desirable international action, but the other ex- 
amples he cites, including efforts by Commonwealth nations and by the state 
of New York to restrict South African competitors within their respective 
territorial limits, demonstrate the absence of a coherent sports policy. When 
the party to be sanctioned simply refuses to comply with an international 
request, and when the IOC does not act, the ‘“comprehensive rules” break 
down. There is no body of precedent upon which to rely and there are no 
guarantees that the decisions made by international bodies will afford any 
process to the parties. Nafziger apparently wrote this book in the hope that, 
by compiling the chronicle of confusing precedents on the international 
scene, he will cause future disputes to be addressed with a keener eye and a 
fairer hand; yet if he intended to write a guidebook on how to achieve this 
new: balance, he has failed to tell us what ought to be done. 

Perhaps Nafziger does not draw guiding principles from these decisions 
because there are none. Decisions reached about a player’s eligibility, for 
example, rise or fall on the strength with which the player’s national organi- 
zation presses the case. In 1988 the Canadians immediately acquiesced in 


? See Ashby v. Minister of Immigration, [1981] 1 N.Z.L.R. 222. 
3 [1981] 3 All E.R. 321. 
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the decision to strip Ben Johnson of his medal in Seoul; while in 1984 the 
Americans worked hard to have cyclists reinstated in the Olympic Games 
after failing drug tests, on the ground that the cyclists had only imbibed 
“herbal tea” not foreclosed by the Doping Rules. In the latter case, the IOC 
refused to fight its American hosts; yet in the former, the Canadians could 
not fight a rule that one of their own (as the IOC’s legal adviser) had laid 
down. This T. H. White view of dispute resolution is hardly international 
sports law, but it also should not be dismissed because it is irreconcilable 
with the author’s premise that “comprehensive rules” do not exist. 
Nafziger does not cite a single instance in which international sports law 
has brought order to a dispute that does not reflect the strident position 
taken by one nation for its athlete or team. If the prevailing party is not 
sufficiently powerful, the sanction of international sports law as determined 
by an international governing body— including the IOC—cannot compel 
compliance. Matters for the Court of Arbitration for Sport, in which 
Nafziger places great hope for the future, are simply not matters that strike 
at the very heart of international competition; they are matters of diplomacy 
subject to the same infirmities as nonathletic disputes. 
` In an example of what he can do when given a manageable topic, 
Nafziger, in his final chapter on the Amateur Sports Act of 1978, provides a 
fine introduction to the American scheme. Reciting statutory requirements 
in lay terms, Nafziger describes how the Amateur Sports Act effectively 
reorganized the contradictory club rules that had suffused amateur sports 
and, in 10 years, introduced order (although not necessarily justice) in the 
resolution of domestic athletic disputes. However, to the extent that an . 
athlete or coach might seek to understand how a sport is governed, this is 
not the book to read. The rules of the international sports federations and 
their national affiliates evade anyone’s efforts at classification, perhaps be- 
cause the organizations themselves will not be bound by any precedent that 
might limit their closely reserved discretion. For the competitor, the rules of 
eligibility and competition are far more important, cause far more contro- 
versy and are in great need of uniform interpretation, but the answers are 
not to be found here. 
For example, Nafziger’s description of eligibility—-whether an athlete 
may compete in a particular sporting event—focuses on the history of the 
modern concept of the amateur. Anyone familiar with the principles 
espoused by John Gielgud’s character in Chariots of Fire will appreciate this 
historical perspective; but of greater importance is the modern application 
of these rules to the issues of professionalism and drugs. The Olympic 
Movement allows the various international federations to set any eligibility 
rule that is not broader than IOC Rule 26. As a result, many international 
federations, and a great many national governing bodies, have set more 
restrictive rules on competition that frustrate application of the interna- 
tional standard. Nafziger makes no study of how enforcement is handled or 
whether uniform interpretation of the Eligibility or Doping Rules would be 
useful. Yet these are the issues at the heart of sport: the rules of competition 
for athletes. 
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Each of the international federations and all of the national governing 
bodies for sport have internal rules designed to allow them complete dis- 
cretion in deciding any issue that comes before them. No governing body 
outside the United States refuses hearings to athletes, coaches or teams who 
wish to test the decisions of the guardians of their sports; nor do many 
governing bodies inside the United States. Nafziger may prefer to focus on 
the rules of the ekecheiria, but if there is to be a body of international sports 
law, it must provide rules of decision for those engaged in sport, not just for 
those who intend to exploit sport for political purposes. 


MICHAEL DOCKTERMAN 
Of the illinois Bar 


Il diritto dei contratti internazionali: La patologia dei contratti. By Ugo Draetta. 
Padua: CEDAM, 1988. Pp. xiv, 170. Author index. 


Professor Draetta’s most recent volume is entitled ‘““The Law of Interna- 
tional Contracts: The Pathology of Contracts.” It follows two previous vol- 
umes on the formation of international contracts and on international busi- 
ness combinations. The three parts of “The Pathology of Contracts” review 
international contract practices associated with (1) failure of a party to 
perform, (2) circumstances in which requirements for performance may be 
modified, and (3) third-party guarantee arrangements by which a party may 
seek to protect its position without recourse to judicial or arbitral proceed- 
ings. On one level, the book can be taken as a simple empirical review of 
such practices, primarily of benefit to Italian lawyers who may become 
involved in international transactions and to scholars of private interna- 
tional law. On another level, it can be seen as an effort to restate part of a lex 
mercatoria, i.e., an international law of commercial usage. 

Throughout, Draetta considers the analogous principles of municipal and 
public international law before outlining the relevant element of interna- 
tional contract practice. The varied empirical materials upon which Draetta 
bases his observations of international contract practice include provisions 
of the Vienna Convention on Contracts for the International Sale of Goods 
(the CISG), provisions of actual and model contracts, materials developed 
by international organizations ranging from United Nations entities to the 
International Chamber of Commerce and arbitral decisions of panels of 
organizations such as the latter and the International Centre for Settlement 
of Investment Disputes. The paucity of uniform positive law dealing with 
international contract issues, such as the CISG, limits the extent to which 
Draetta’s survey can be a traditional civil law scholar’s investigation of doc- 
trine. Instead, Draetta uses his broad investigation of arbitral jurisprudence 
and contract practice, together with the limited uniform positive law that 
exists, to describe from a nondoctrinal perspective the reality of how inter- 
national contract practice deals with the fact that things often go awry. 

Although Draetta does not attempt to impose any broad doctrinal theory 
on his wide-ranging description of international contract practice, he does 
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- definitively to one party, the parties prefer to consider their contract as a 
framework for an ongoing relationship. The second part concludes with a 
discussion of contract provisions dealing with unilateral modification of 
contracts, particularly construction contracts, for reasons of convenience. 

In this part and throughout the book, Draetta mentions a variety of 
relevant municipal law provisions. Here, for example, he notes the non- 
waivable norms of Syrian, Egyptian and Algerian law pursuant to which a 
court may modify contractually required performance that has become 
unduly onerous by virtue of an exceptional event. 

The concluding part confronts the fact that letters of credit and other 
forms of third-party guarantees, although needed as tools for self-help be- 
cause of the difficulty and costs of obtaining access to forums for resolution 
of international contract disputes, ultimately depend on some legal system 
for their substance. Draetta considers various factors with which parties 
seeking the protection of such guarantees should be concerned so as to 
structure their transactions to avoid choice-of-law problems. For example, 
International Ghamber of Commerce rules suggest that the law of the 

. guarantor will apply. By contrast, the European Community Convention of 
June 19, 1980, on the Law Applicable to Contractual Obligations provides 
that if the parties do not elect some other governing law, the law of the 
country with which the contract is “most closely connected” governs. 

Draetta’s introduction to “The Pathology of Contracts” states clearly his 
refusal in this book to take part in thé debate on the existence and signifi- 
cance of the lex mercatoria as a set of commercial usages or as a body of 
transnational private law distinct from both municipal law and public inter- 
national law. Nonetheless, his wide-ranging review of international contract 
practices associated with problems of performance is an important resource 

- for those engaged in that debate. 


PATRICK DEL DUCA 
Of the California Bar 


Michigan Yearbook of International Legal Studies. Volume IX, 1988. Symposium: 
Internationatization of the Securities Markets. Ann Arbor: Michigan Year- - 
book of International Legal Studies, 1988. Pp. vi, 410. $40. 


Reared as I have been in the philosophy of full disclosure, I must begin by 
revealing a double bias. Professor Joel Seligman, to whom this volume is 
dedicated, is my coauthor for the third edition of Securities Regulation, the 
first three volumes of which have recently been published. And Professor 
Barbara Banoff, author of one of the essays, was my coeditor for a volume 
entitled Japanese Securities Regulation. With that out of the way, I can fairly 
state that this symposium is a useful addition to the outpouring of literature 
in reaction to the increasing globalization of the securities markets'—a 

' The following bibliography is by no means exhaustive: See generally Symposium: The Interna- 
tionalization of the Securities Markets, 4 B.U. INT'L LJ. 1 (1986); SEC STAFF, INTERNATIONALI- 
ZATION OF THE SECURITIES MARKETS (Report to S. Comm. on Banking, Housing & Urban 
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development that very likely will be the central theme of securities regula- 
tion through the nineties. 

After a preface by Seligman, there are five essays. Appropriately, the first, 
by former SEC Commissioner Aulana Peters and Andrew Feldman, who 
was her counsel at the Commission, is an exposition of the changing struc- 
ture of the securities markets and the securities industry, with its implica- 
tions for international securities regulation. The point is well made that 
internationalization is the product of, as well as the moving force behind, a 
wide range of structural changes, but that there are two other contributing 
forces: integration of the financial services industry and institutionalization 
of the markets. 

The SEC’s General Counsel, Daniel Goelzer, together with two lawyers’ 
on his staff, Anne Sullivan and Robert Mills, writes on bilateral and multilat-- 
eral agreements in the international marketplace. They are undoubtedly 
correct in concluding that “[t]he future development of international mar- 
kets hinges in large part on creating satisfactory international regulatory 
agreements in a number of areas.” The difficulty is that reaching any such 
workable consensus faces a dilemma and a truism. The dilemma is that it is 
hard, both politically and as a matter of simple fairness, to insist that Ameri- 
can corporations be held to higher disclosure standards than their foreign 
competitors; yet, we do not want to lose international market business to 
other countries. The truism is that uniformity is an elusive goal even among 
the U.S. states, which usually insist on local modifications when they adopt 
something like the Uniform Securities Act; and sovereign powers are apt to 
be, if anything, more reluctant to do things the other fellow’s way. 

Banoff compares the regulation of insider trading in the United States, 
the United Kingdom and Japan. When she wrote, although Japan had long 


Affairs and H.R. Comm. on Energy & Commerce, 1987); Cox, Intérnationalization of the Capital 
Markets: The Experience of the Securities and Exchange Commission, 11 MD. J. INT'L L. & TRADE 
201 (1987); Symposium: The Global Securities Market, 1987 COLUM. Bus. L. REV. 3; Problems of 
Enforcement in the Multinational Securities Market Roundtable, 9 U, Pa. J. INT'L Bus. L. 307 
(1987). 

On individual countries see R. ROSEN, INTERNATIONAL SECURITIES REGULATION (loose- 
leaf); H. BLOOMENTHAL, INTERNATIONAL CAPITAL MARKETS AND SECURITIES REGULATION 
(Clark Boardman Securities Law Series, vols. 10, 10-A passim, 1982); INTERNATIONAL SE- 
CuRITIES LAW AND PRACTICE (J. Robinson ed. 1985). 

On insider trading in general, see P. ANISMAN, INSIDER TRADING LEGISLATION FOR AUS. - 
TRALIA: AN OUTLINE OF THE ISSUES AND ALTERNATIVES (1986); K. Hopr & M. WILL, 
EUROPAISCHES INSIDERRECHT (1973) (the German language seems not to have a word with the 
precise connotation of insider”); MULTINATIONAL APPROACHES—CORPORATE INSIDERS (L. 
Loss ed. 1976). ' l 

For insider trading on individual countries, see Hawes, Lee, & Robert, Insider Trading Law 
Developments: An International Analysis, 14 L. & POL. INT'L Bus. 335 (1982) (France, United 
Kingdom and United States); Wallace, Who Is Subject to the Prohibition Against Insider Trading: A 
Comparative Study of American, British and French Law, 15 Sw. U.L. REV. 217 (1985); Bornstein & 
Dugger, International Regulation of Insider Trading, 1987 CoLum. Bus. L. Rev. 375 (Australia, 
Hong Kong, Ontario, Quebec, United Kingdom). 

For tender offers, see, H. FFRENCH, INTERNATIONAL LAW. OF TAKE-OVERS AND MERGERS 
(4 vols. 1985). 
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had a general fraud provision in the Securities and Exchange Law? along the 
lines of the SEC's Rule 10b-5,° and although there was academic opinion 
that that article was broad enough to prohibit insider trading, it had never 
been used for that purpose. The 1988 amendment, moreover, though rea- 
sonably detailed, is purely a criminal statute, without provision for civil 
liability.* That amendment also restored the Japanese equivalent of section 
16(a) of the American Securities Exchange Act of 1934 (the provision re- 
quiring monthly ownership reports from certain insiders), which Japan had 
repealed after the occupation, while retaining section 16(b) (the provision 
on recapture of short-term trading profits).° 

The symposium continues with an essay by Charles Plambeck of the 
Office of the Associate Chief Counsel (International), Internal Revenue 
Service, entitled Capital Neutrality and Coordinated Supervision: Lessons for 
International Securities Regulation from the Law of International Taxation and 
Banking. As the writer explains for the benefit of practitioners of the less 
esoteric art known as securities regulation, the principle of capital neutrality 
requires that regulation should not unintentionally direct the movement of 
capital, and the principle of coordinated supervision is that, on the one 
hand, no bank should go unsupervised and, on the other hand, bank super- 
vision must be adequate. 

It is no denigration of these four essays to say that for me the symposium’s 
crown jewel is the contribution of Professor Norman Poser, appropriately 
entitled Chinese Wall or Emperor’s New Clothes? Regulating Conflicts of Interest of 
Securities Firms in the U.S. and the U.K. In part, perhaps, this is because it 
reflects the doubts I have always had about the efficacy of the wall. Some 
years ago, at a conference in Italy on company law reform, I heard the 
president of the Milan Stock Exchange say: ‘““There aren’t enough bricks in 
all of Italy to build an effective wall.” And Poser quotes someone in the 
securities industry as saying: “Anyone who believes in Chinese Walls in the 
secondary markets believes in fairies.” 

Poser rightly makes the point—sometimes overlooked—that it is one 
thing to establish Chinese Walls for prophylactic purposes and quite another 
thing to use them for legal purposes, which is to say, as a defense against 
liability. The former has been encouraged by the SEC. But the latter use of 
the wall has been permitted by the SEC only recently and then only as a 
defense against liability under Rule 14e-3,° which outlaws insider trading in 
connection with pending tender offers, as distinct from whatever liability 
there may be under the common law of agency. By contrast, the United 
Kingdom Financial Services Act 1986, together with the Conduct of Policy 
Rules adopted by the Securities and Investments Board under the Act,’ goes 


2 Art. 58. 3 17 C.F.R. §240.10b-5 (1988). 

1 See Shimada & Rose, Japan’s New Penal Provisions Concerning Insider Trading, 3 BUTTER- 
WORTHS J. INT'L BANKING & FIn. L. 462 (1988). 

5 15 U.S.C. §78p(a) and (b) (1982); see Tatsuta, Enforcement of Japanese Securities VEREN 1 
J. Comp. L. & Sec. REG. 95, 112 (1987). 

€ 17 C.F.R. §240.14e-3 (1988). 7 1986 Acts ch. 60. 
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well beyond anything comparable in the United States in allowing the wall as 
a legal defense against charges of breach of fiduciary duty. 

This is a timely volume, well worth consulting. But hurry. For the rate of 
obsolescence in this field is high. 


Louis Loss 
Harvard Law School 


Pursuing a Just and Durable Peace: John Foster Dulles and International Organi- 
zation. By Anthony Clark Arend. New York, Westport, London: 
Greenwood Press, 1988. Pp. x, 243. Index. $39.95. 


This book uses much source material in considering the growth of inter- 
national organizations and the unfolding of events during the four decades 
of Dulles’s pursuit of “a just and durable peace” through international 
organization, culminating in his service as Secretary of State. For the inter-. 
national lawyer, it traces the part played by international law but glosses 
over Dulles’s reversal in attitude, over the years, toward the importance of 
international law in international organization. 

The title of the book is taken from the Commission to Study the Bases of a 
Just and Durable Peace, established by the Federal Council of Churches, of 
which Dulles was chairman from 1940 to 1946. During that period, he held 
that the inevitability of change dominated all other considerations and that 
the establishment of procedures for peaceful change was the central func- 
tion of international organization. 

He therefore endorsed Article 19 of the Covenant of the League of 
Nations, advising reconsideration of treaties that had become inapplicable. 
He opposed treaties in general because he thought they were inflexible and ° 
established patterns of rigidity; boundary treaties in particular were unde- 
sirable as barriers to the movement of men, trade and investment. The 
Treaty of Versailles threatened world peace by constituting “an alliance of 
satisfied nations to maintain the status quo” and by failing to address the 
problems and rights of individuals. Custom lacked authority and constituted 
merely “ʻa code of good international practices” based essentially on expedi- 
ency and reciprocity. International law did not deserve to be called law.. 
Attacking Professors Hudson and Jessup, he declared, “I confess to being 
one of those lawyers who do not regard international law as law at all” (p. 
57), a position anticipated by his immediate predecessor as Secretary of 
State, Dean Acheson.) As a member of the U.S. delegation to the San 
Francisco Conference for the United Nations, he opposed insertion of the 
term “international law” in what was to become Article 1 of the Charter. 
Likewise, resort to the International Court of Justice to determine the 
meaning of “essentially within the domestic jurisdiction” in Article 2(7) 
should be excluded because international law is in constant flux and defies 
definition. He accepted, however, the Court itself, since, in his view, the 
judicial process resembles war and the adversarial nature of court proceed- 


1 Acheson, The Arrogance of International Lawyers, 2 INT'L Law. 591 (1968). 
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ings “is consistent with distrust, contempt and enmity,” thereby fostering 
change. $ l 

Consequently, Dulles turned to various forms and tactics of international 
organization to promote peace. These included “world federalism,” re- 
gionalism, “functionalism” through a series of organizations, decoloniza- 
tion and UN measures on human rights, including the Convention on Gen- 
ocide. 

The repeated threat and use of the veto by the Soviet Union soon shat- 
tered his faith in the United Nations—as in the cases of the formation of the 
Trusteeship Council, Greece, Korea and Austria. As a member of the U.S. 
delegation to the Organization, Dulles was particularly prominent in pro- 
moting the Interim Committee of the General Assembly and the “Uniting 
for Peace” Resolution as devices for circumventing the veto. But that suc- 
cess was cut short by the refusal of France to accept the “Uniting for Peace” 
Resolution vis-à-vis Indochina. The United Nations then failed to resolve 
the territorial dispute over Quemoy and Matsu, islands off the coast of the 
new People’s Republic of China. Arend points out that at that juncture 
Dulles became convinced that the United Nations could not assure collec- 
tive security. The proof was quick to follow. The Suez crisis was handled 
outside the United Nations at the two London conferences and Dulles 
opposed the attempt by Britain and France to bring the case to the Security 
Council. Two years later, U.S. marines landed in Lebanon following a 
Soviet veto. 

Dulles found in regionalism his alternative to the United Nations. At San 
Francisco, with Senator Vandenberg, he had already persuaded the Latin - 
American delegates, in order to safeguard the inter-American system, to 
forgo exemption in the Charter for Chapultepec and other inter-American 
agreements. He argued that the inherent right of individual or collective 
self-defense {presumably under international law, although he did not say 
so) protected regional freedom to take unilateral or regional action in the 
event that the Security Council failed to prevent aggression. He insisted that 
the right of self-defense was unimpaired. He went still further to claim that 
since the Charter did not define aggression, its Article 2(4) did not preclude 
the unilateral use of force. In fact, he denied that that article constituted a 
legal constraint. As Secretary of State, he subsequently invoked Articles 
51-53 to avoid UN procedures in the Guatemalan episode of 1954. Later 
operations, including the Nicaraguan crisis, have taken this approach. 

With what he considered to be the breakdown of collective security at the 
United Nations, Dulles concluded a series of regional bilateral and multilat- 
eral security agreements with South Korea, Greece, Ethiopia, Spain, Japan, 
Taiwan, Pakistan and Libya, and SEATO and the Baghdad Pact. This 
multiplication of agreements required Dulles to make several reversals from 
his previous positions. Treaties, his earlier target as obstacles to change, had 
now become the focus of his efforts to preserve the status quo, and interna- 
tional law became critical to him for the negotiation, interpretation and 
application of those instruments. Article 2(4), which he had previously dis- 
missed, now, with its prescription for territorial integrity and political inde- 
pendence, became essential. This proliferation of treaties encountered op- 


1989] BOOK REVIEWS AND NOTES 701 


position in the form of the Bricker amendment proposals, which, as Arend 
observes, Dulles opposed because of the restrictions that they could place on 
the power of the Executive to conduct foreign relations. To defang the 
threat, he had to assure members of the Senate that treaties applied only 
between or among states, not individuals, and could not circumvent consti- 
tutional procedures in matters of domestic concern. He therefore withdrew 
his earlier support of the UN Covenants on Human Rights and the Geno- 
cide Convention. 

A skilled and highly successful lawyer, Dulles, like Acheson, initially 
doubted the existence of international law; but, in the end, he came to 
perceive it as indispensable to the pursuit of his policy goals. 


JOHN H. SPENCER 
Fletcher School of Law & Diplomacy, Emeritus 
Tufts University 


The External Relations of the Council for Mutual Economic Assistance. By Arie 
Bloed. Published in cooperation with Europa Instituut Utrecht. Dor- 
drecht, Boston, London: Martinus Nijhoff Publishers, 1988. Pp. xvi, 
257. Index. Dfl.135; $66; £39.50. 


The Soviet Union and International Cooperation in Legal Matters (Part 1): Recogni- 
tion of Arbitral Agreements and Execution of Foreign Commercial Arbitral 
Awards. By George Ginsburgs. Dordrecht, Boston, London: Martinus 
Nijhoff Publishers, 1988. Pp. xiv, 192. Index. Dfl.135; $68; £39.50. 


These books provide respectively a macroscopic overview and a micro- 
scopic case study of legal aspects of international economic relations in the 
Soviet Union and Eastern Europe. The first book covers the main legal 
characteristics of the Council for Mutual Economic Assistance (CMEA), the 
principles of ‘‘socialist internationalism,” the external relations of the 
CMEA and the development of CMEA-EEC relations through mid-1988. 
The second book deals with Soviet bilateral and multilateral treaty practice 
on arbitration agreements and awards during the period 1945—1983. Both 
books are aimed at the academic scholar and government policy maker. 
Both, however, should provide useful general background information to 
the practicing lawyer. Each book contains thorough and sound legal analy- 
sis. Each has copious footnotes and an extensive bibliography., 

At first glance, there appears to be a sharp contrast between the conclu- 
sions of the two books. Arie Bloed finds the CMEA to be a weak interna- 
tional organization with extraordinarily limited external powers because of - 
the extreme insistence of its members on retaining full national sovereignty. 
George Ginsburgs, on the other hand, documents a great willingness on the 
part of the Soviet Union and other member states of the CMEA to oust the 
jurisdiction of their regular courts in favor of international arbitration of 
trade disputes. Bloed emphasizes the reluctance of Council members to 
depart from country-by-country bilateralism in their economic relations 
with the European Economic Community. Ginsburgs chronicles the early 
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and active participation of the USSR in the major postwar multilateral 
treaties on international arbitration. 

The contrast is more apparent than real. The vast majority of foreign 
trade disputes in which one party is a Soviet organization are disputes in 
which the other party is an organization from another CMEA country. As 
Ginsburgs points out, arbitration agreements merely move these disputes 
from the regular courts to the permanent arbitration tribunals of the re- 
spective CMEA member countries. Because of the general principle of Party 
control of public as well as governmental organizations and because of 
specific practices, such as that of only appointing Soviet citizens as arbitra- 
tors on the Soviet arbitration commissions, the shift of cases from the regu- 
lar courts involves no significant loss of sovereignty. This type of institu- 
tional arbitration yields concrete advantages over judicial decision making 
in terms of the possibility of uniformity of procedure, speed of decision 
making and expertise of the arbitral panels. In cases of disputes between a 
Soviet Union and a non-CMEA partner, adherence to international arbi- 
tration agreements has a further advantage. With the exception of Lena 
Goldfields, Soviet organizations have maintained an apparently impeccable 
record of compliance with international arbitration awards. Under the New 
York and European Conventions, Soviet organizations can avoid the juris- 
diction of foreign courts and ensure the existence of a formal mechanism for 
the enforcement of awards they win. 

The tragedy of the economy of Eastern Europe has been that in most 
areas, unlike that of arbitration, political interests have not coincided with 
pragmatic economic considerations. As Bloed demonstrates, politics has 
prevailed over economics in the structuring of the CMEA. The result has 
been a dramatic decline in the relative economic health of the CMEA as 
compared to that of the EEC. 


PETER B. MAGGS 
University of Illinois at Urbana-Champaign 
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PREFACE 


THE CONSTITUTION FOR ITS THIRD CENTURY: 
FOREIGN AFFAIRS 


By Louis Henkin* 

The bicentennial of the United States Constitution has been marked by 
much celebration and some stocktaking. The Framers have been fully—if 
not fulsomely—praised, and there appears to be general enthusiasm about 
the legacy they left us. However, as regards the constitutional dispositions 
for the conduct of foreign affairs, there appears to have been little attention 
to the Framers and little inclination to celebrate what they ordained. Few 
have taken this occasion to expose how we got where we are from where 
they were; efforts to take stock have been hampered by uncertainty and 
shouted down in controversy. 

A symposium dedicated to foreign affairs in the third century of the 
Constitution, one might expect, would recall what 200 years of constitu- 
tional history have produced, as well as visit some of the issues that continue 
to bedevil constitutional jurisprudence. Constitutional history has not neg- 
lected developments in the conduct of foreign relations, but a bicentennial 
summation would not be redundant. It may be time to look again at the 
origins—how the Framers projected the conduct of the foreign affairs of 
the new republic to be; readers of these pages might be particularly inter- 
ested in how the Framers saw the interplay of their constitutional handiwork 
with the law of nations (better known today as international law). The 
federal system they created contemplated a small superstructure of central 
government with a few enumerated powers but gave the new national gov- 
ernment a virtual monopoly of power in foreign affairs. Historians, and not 
only historians, however, might find it of interest to ponder the significance 
of that monopoly for a transformed United States, and the impact on for- 
eign affairs of the continuing centralization of governmental authority gen- ` 
erally during the past century. Contemporary events suggest that it would 
be timely to look again at what early Presidents and early Congresses 


* University Professor Emeritus and Special Service Professor, Columbia University; Board 
of Editors. 

The decision of the Board of Editors to dedicate an issue of the Journal to the celebration of 
the bicentennial of the United States Constitution was executed by a committee of board 
members consisting of Louis Henkin, Michael J. Glennon and William D. Rogers, under the 
guidance of the Editor in Chief. 
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thought about their respective roles in managing the relations of the United 
States with other nations; why presidential power grew and how Congresses 
reacted;? how the transformation of the United States during 200 years 
affected the unceasing constitutional tug of war between Congress and 
President.’ There is historic as well as jurisprudential interest in the fact that 
the treaty power has been put to uses undreamed of by the Framers, e.g., 
arms control and the promotion of human rights; and that the treaty power 
has left room for congressional-executive agreements at least on some mat- 
ters (e.g., international trade), and has accommodated many thousands of 
executive agreements by the President acting alone. It is timely to note the 
foreign affairs implications of the coming of age of judicial supremacy and 
of the blossoming of the Bill of Rights in the 20th century. And how has the 
Constitution responded to changes in the law of nations—to new uses of 
custom and treaty, to the new law on the use of force established by the UN 
Charter, to new exercises by states of jurisdiction to extend the reach of 
their laws and their courts beyond national borders, to a comprehensive 
international law of human rights?* 

Lawyers have done less well than historians by constitutional develop- 
ments in foreign affairs. That may be because constitutional law is largely 
judicial jurisprudence and the courts have not contributed to the law of 
foreign affairs as they have to constitutional jurisprudence generally, if only 
because few issues can overcome the hurdles to adjudication set up by 
requirements of case or controversy, standing to sue, justiciability. Consti- 
tutional questions that arose in the 18th century are still with us, and the 
infinite variety of international relations continues to throw up new issues, 
many of which remain unresolved. The Supreme Court has declared for- 
eign affairs to be a discrete constitutional category,” and one of its categori- 
cal qualities appears to be its jurisprudential uncertainties. A famous articu- 
lation by Justice Robert Jackson identified a “twilight zone” where consti- 
tutional authority is uncertain; the conduct of foreign affairs has long been 
the principal tenant of that zone. 

The most intractable issues of the constitutional law of foreign affairs 
have been those disputing the allocation of power between President and 
Congress—in recent years, notably, war powers and control of covert activi- 


1 See generally A. SOFAER, WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL POWER: THE 
ORIGINS (1976), and vol. 2 of that study, covering the years 1829-1901, by Henry B. Cox 
(1984). ‘ 

2 See generally E. CORWIN, THE PRESIDENT: OFFICE AND POWERS (4th rev. ed. 1957), and id. 
(Bland, Hindson & Peltason 5th rev. ed. 1984); Q. WRIGHT, THE CONTROL OF AMERICAN 
FOREIGN RELATIONS (1922); L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION (1972). 

3 L. HENKIN, supra note 2, ch. IV. i 
_ * See generally RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED 
STATES (1987) [hereinafter RESTATEMENT]. 

5 See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 315-18 (1936). 

€ Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, J., 
concurring). Justice Jackson described the zone as one in which the President and Congress 
“may have concurrent authority, or in which its distribution is uncertain.” Id. 
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ties. The power of the President and Senate to make treaties (Article-II, 
section 2) has not produced serious constitutional uncertainties, but the 
frictions inevitable in the exercise of that shared power occasionally throw 
up new small issues, such as those arising out of the interpretation of the 
Anti-Ballistic Missile Treaty that agitated the political scene in 1988-1989.’ 
There are also perennial uncertainties, which are at bottom constitutional, 
as to the scope of executive agreements the President can make on his own 
authority. One might explore the foreign affairs applications of general 
issues of separation of powers that remain unresolved, such as executive 
privilege and delegation of authority—between branches, within Congress, 
and especially within the executive branch.*® The alleged power of the Pres- 
ident to violate international law—despite his constitutional obligation to 
take care that the laws be faithfully executed—cries for justification and 
clarification.® 

A new century has brought new issues, and new applications of old issues. 
Foreign affairs remain a federal monopoly, but small issues in federalism are 
engendered by a growing “diplomacy’’ by states of the Union in interna- 
tional trade, and by periodic state incursions into foreign matters, such as 
state “sanctions” against apartheid. Sometimes we again hear voices invok- 
ing “invisible radiation” from the Tenth Amendment as a limit on the 
powers of Congress, which might apply even in foreign affairs, or on the 
treaty power.'° The changing international law of jurisdiction to prescribe is 
raising issues of constitutional authority as well, as Congress asserts author- 
ity to prescribe law against actions by foreign nationals—conspiracies to 
smuggle drugs or illegal immigrants carried out on the high seas, in the air 
or even in a foreign territory.'’ International issues of extradition some- 
times become constitutional issues as well. !? 


7 See, e.g., The ABM Treaty and the Constitution: Hearings Before the Senate Comms. on Foreign 
Relations and on the Judiciary, 100th Cong., Ist Sess..(1989); see also S. EXEC. REP. No. 15, 100th 
Cong., 2d Sess. 87-108 (1988), and id., App. A, at 437-48 (report on the INF Treaty). 

8 Even after INS v. Chadha, 462 U.S. 919 (1983), and the Congressional Budget and Im- 
poundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297, there may be something 
still to be said about legislative veto and presidential impoundment where foreign affairs are 
concerned. See, e.g., Pomerance, United States Foreign Relations Law after Chadha, 15 CaL. W. 
INT'L L.J. 201 (1985). 

° See Agora: May the President Violate Customary International Law?, 80 AJIL 915 (1986); 80 
ASIL Proc. 297-308 (1986); see also Henkin, The Constitution and United States Sovereignty: A 
Century of Chinese Exclusion and Its Progeny, 100 Harv. L. Rev. 853, 878-86 (1987). 

10 The phrase is Justice Holmes’s used in denying such “radiation” in Missouri v. Holland, 
252 U.S. 416, 434 (1920). Compare National League of Cities v. Usery, 426 U.S. 833 (1976), 
overruled, Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985). The RESTATE- 
MENT, supra note 4, §302 comment d and Reporters’ Note 3, rejects the suggestion that the 
Tenth Amendment radiates limitations on the treaty power. 

11 See, e.g., RESTATEMENT, supra note 4, §402 comment f, and §403 Reporters’ Note 9; and 
see the essay by Lowenfeld at p. 880 infra. 

12 Compare Valentine v. United States ex rel. Neidecker, 299 U.S. 5 (1936); see RESTATE- 
MENT, supra note 4, §479 Reporters’ Note 7. But cf. the discussion of alternatives to extradi- 
tion, id. §432 Reporters’ Note 2, and §433 Reporters’ Note 3. 
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Review at end-of-century suggests also the need for a fresh look at old 
dogma. The equality of treaties and statutes in the hierarchy of United 
States law has been accepted for 100 years as implicit in the Supremacy 
Clause (Article VI),’* but for some of us, at least, that doctrine wants per- 


suasive support in constitutional text or values.’* Constitutional jurispru- 


dence continues to be troubled by our archaic and little-warranted case law 
giving Congress (and in some respects the President) virtually unlimited 
control of immigration and far-reaching authority to deport aliens.1> We 
have spoken to more than one effect as regards the applicability of the 
Constitution outside the United States.'® 

There is, then, much to study, but this symposium has had to curtail its 
ambitions. Considerations of space mandated less-than-comprehensive cov- 
erage of the field, as well as short, discrete essays. Some subjects cried for 
but did not find authors. We miss, for example, a paper on international law 
as a guide to constitutional interpretation, and another on the place of the 
United States in the spectrum between extremes of “monism” and “‘dual- 
ism.’’!? We miss, too, a fresh look at the flow of information between Exec- 
utive and Congress. There is less history than planned: notably, the sadden- 
ing death of Richard B. Morris prevented his completion of an essay on the 
Framers’ conception of the sources of foreign relations power and its rele- 
vance for “interpretivism,” for the principles of enumerated powers, and 
for Curtiss-Wright.'® 

Withal, the Jowrnal is pleased to offer the riches that follow. There is some 
history, but, perhaps understandably, most of the authors look around and 
ahead, concentrating on the uncertainties that beset us today. Understand- 
ably, several joined the contemporary fray pro and con presidential power, 
particularly about war powers and covert activities. Two papers address 
contemporary issues in federalism. Two essays do as much justice as space 
permits to the impact on foreign affairs of “the rights revolution” in the 
second half of this century, the flourishing of rights in the United States and 
the radical international human rights movement. The recurrent contro- 
versy over judicial review in general has sparked essays on judicial deference 
in foreign affairs. 

Foreign affairs are likely to remain constitutionally “special” in the next 
century, as they have been in the past two. One’s perspective on whether the 
Constitution is likely to be adequate to foreign affairs in the third century 


18 Whitney v. Robertson, 124 U.S. 190 (1888); Chinese Exclusion Case, 130 U.S. 581, 600 
(1889). 

14 See Henkin, supra note 9, at 870-72; and Lexical Priority or “Political Question”: A Response, 
101 Harv. L. Rev. 524, 531-33 (1987). 

15 See the essay by Aleinikoff at p. 862 infra. 

16 Henkin, The Constitution as Compact and as Conscience: Individual Rights Abroad and at Our 
Gates, 27 WM. & Mary L. Rev. 11 (1985). 

17 See note 14 supra. 

'8 For an earlier essay on the subject, see Morris, Forging the Union Reconsidered: A Historical 
Refutation of State Sovereignty over Seabeds, 14 COLUM. L. REV. 1056 (1974). 
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may depend on how one sees its adequacy to date, especially in the half-cen- 
tury since the Second World War. Some of us are troubled by continuing 
uncertainty in the allocation of authority between Congress and President, 
particularly in the age of nuclear weapons.'® Others think the uncertainties 
are bearable and unavoidable, perhaps even desirable. In general, constitu- 
tional jurisprudence tends to be conservative, and we are particularly un- 
likely to leave the old constitutional trails when foreign relations are impli- 
cated. The principal actors—Congress and President—are no more likely 
than they have been to coriclude a concordat to resolve or to moot old issues. 
The courts are not likely to cease being diffident. We the governed are not 
likely to mobilize ourselves to demand a new order. 

This symposium neither promises nor calls for radical initiatives in 
constitutional jurisprudence. But it should contribute a little to understand- 
ing where we are (and how we came here), and shed some light for a few 
years ahead. 


19 | have suggested that those uncertainties, the frictions of the treaty power, and the fictions 
of the judicial role should be reexamined in the light of the commitment to constitutionalism 
with which the Framers began, and the commitment to democracy which our generations have 
finally made. See CONSTITUTIONALISM, DEMOCRACY, AND FOREIGN AFFAIRS (the Cooley 
Lectures 1988, scheduled to be published in 1990). . 


HISTORY 


“ADVICE” FROM THE VERY BEGINNING, 
“CONSENT” WHEN THE END Is ACHIEVED 


By Arthur Bestor* 


The President, says the Constitution of the United States, ‘‘shall have 
Power, by and with the Advice and Consent of the Senate, to make Treaties, 
provided two thirds of the Senators present concur.”’? What working rela- 
tionship between the President and the Senate was this provision intended 
to establish in the complex and delicate business of determining the foreign 
policy of the nation and conducting its foreign relations in accordance with 
that policy? 

An answer that has tended to dominate much American thinking in the 
present century was offered on the floor of the Senate in January 1906 by 
John Coit Spooner of Wisconsin, then Chairman of the Foreign Relations 
Committee. In magisterial terms he asserted ‘“‘that so far as the conduct of 
our foreign relations is concerned, excluding only the Senate’s participation 
in the making of treaties, the President has the absolute and uncontrolled 
and uncontrollable authority.” Even the Senate’s participation in treaty 
making begins, according to Spooner, only after the President “shall have 
negotiated and sent his proposed treaty to the Senate.” Prior to that, any 
Senate resolution “expressive of its opinion as to matters of foreign policy 

. . is beyond any question purely advisory, and not in the slightest degree 
binding in law or conscience upon the President.” 

Was this, indeed, the intended meaning of the phrase “‘by and with the 
Advice and Consent of the Senate”? Instead of guaranteeing the Senate a 
role in treaty making, was this a “No Trespassing”’ sign warning the Senate 
to keep out of a restricted zone? 

Spooner, it is important to note, was not arguing that the United States, 
now risen to the rank of a great power, required a set of constitutional 
principles different from those adopted in the 18th century by the Framers 
but rendered obsolete by 20th-century realities. On the contrary, Spooner 
claimed to be faithfully expounding the ideas of the original document. 
“From the formation of the Government,” he insisted, “it has been con- 
ceded in practice and in theory that the Constitution vests the power of 
negotiation and the various phases . . . of the conduct of our foreign 
relations exclusively in the President,” who “does not exercise that consti- 
tutional power, nor can he be made to do it, under the tutelage or guardian- 
ship of the Senate or of the House or of the Senate and House combined.’”” 


* Professor of History Emeritus, University of Washington (Seattle). 
! U.S. CONST. Art. 2, §2, cl. 2. 2 40 Conc. Rec. 1418 (1906). 
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“From the formation of the Government”—this is a historical statement. _ 
Is it historically valid as an interpretation of the constitutional system that ` 
the Framers of the Constitution intended to establish? The question de- 
serves to be answered in terms of historical evidence, whatever position one 
may ultimately take on the much debated question of the binding force of 
original intent. 

The first historical fact to be reckoned with is that from the start of the 
Federal Constitutional Convention on May 25, 1787, until September 4, 13 
days before its adjournment, no proposal for making the President so much 
as a participant in treaty making was ever placed before the Convention 
either as a motion or in a committee report. The only provision respecting 
treaty making and diplomacy that was under formal consideration by the 
Convention prior to those final September days was a clause vesting the 
Senate with exclusive authority in these two matters. Laid before the Con- 
vention on August 6 by its Committee of Detail, this 22-word clause read as 
follows: “The Senate of the United States shall have power to make treaties, 
and to appoint Ambassadors, and Judges of the supreme Court.’ 

In the weeks that followed, the provision proved controversial, primarily 
because it failed to include the House of Representatives in the treaty-mak- 
ing process, not because it left the President out. In the principal debate on 
the clause, which occurred on August 23, only James Madison of Virginia 
suggested a role for the President, and this a modest one. “[T]he Presi- 
dent,” he remarked, “should be an agent in Treaties.’””* 

No decision having been reached on this occasion, the treaty clause was 
sent back to committee, eventually ending up in the hands of one that was 
appointed on the last day of August to deal with “such parts of the Consti- 
tution as have been postponed, and such parts of reports as have not been 
acted on.” . 

From this committee the Convention received on September 4 a pro- 
posed substitute, beginning: “The President by and with the advice and 
consent of the Senate, shall have power to make treaties,” and concluding 
with the proviso that “no Treaty shall be made without the consent of two 
thirds of the Members present.” This committee also proposed that the 
treaty clause be transferred from its former location in a constitutional 
article devoted exclusively to the Senate to a place in the article concerned 
with the Executive and his powers.’ 

After receiving the report and considering various amendments to it 
(actually passing and then rescinding one of them), the Convention finally 
adopted the clause exactly as the committee had reported it. This vote, with 


3 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 183 (M. Farrand ed. 1911) 
[hereinafter Farrand] (Report of the Committee of Detail, Aug. 6, Art. 9, §1). 

4 Id. at 392. 

5 Id. at 473 (Journal). This committee will hereinafter be referred to as the Committee on 
Postponed Parts. 

ë Id. at 495 (second report of the Committee on Postponed Parts, Sept. 4). 

7 From having been Article 9, section 1, it was to become Article 10, section 4. 
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three states dissenting, came on September 8, 1787,° a mere 9 days before 
the Convention completed its work and adjourned. 

To get at the significance of this last-minute and somewhat bewildering 
change, one must examine it in the context of the development of constitu- 
tional ideas in the Federal Convention from its beginning in May 1787. 

Among those whose efforts eventually produced the Convention, there 
was general agreement that one constitutional reform to be sought was a 
distribution of federal power, then concentrated in Congress, among three 
functionally defined branches: legislative, executive and judicial. This sort 
of distribution posed no particular problem so far as the domestic activities 
of government were concerned, for the individual states had adopted it and 
their experience would furnish guidance. Quite different was the situation 
with respect to the handling of foreign relations. The states had not oper- 
ated in this realm, and precedents from a monarchical regime like England’s 
were naturally suspect. 

As a consequence, the ideas brought into the Convention on this subject 
were surprisingly vague. Thus, James Madison, in a pre-Convention letter 
to George Washington, insisted that ‘‘[a] national Executive must. . . be 
provided,” but then confessed that he had “‘scarcely ventured as yet to form 
my own opinion either of the manner in which it ought to be constituted or 
of the authorities with which it ought to be cloathed.’’® 

Equally indeterminate was the provision respecting executive power con- 
tained in the first plan laid before the Federal Convention. This so-called 
Virginia Plan, presented on May 29, 1787, contained only a minimal list of 
powers to be assigned to the Executive: “[B]esides a general authority to 
execute the National laws, it ought to enjoy the Executive rights vested in 
Congress by the Confederation.”’!® The apparent definiteness of the clause 
was illusory, for the Articles of Confederation, having created no other 
branch of government but Congress, never purported to classify powers as 
executive or legislative or even judicial. 

So vague a provision left open the possibility that ‘Executive rights” 
might be so construed as to include the “right and power of determining on 
peace and war,” and the corollary powers of “sending and receiving ambas- 
sadors’’ and “entering into treaties and alliances’ —all of which the Articles 
of Confederation had vested in Congress.'' Fear that the Virginia Plan 
might mean turning these powers over to the Executive gave rise to a crucial 
debate on Friday, June 1, a week after the Convention began. 

Charles Pinckney of South Carolina opened the debate by declaring that 
he “was for a vigorous Executive but was afraid the Executive powers of 
(the existing) Congress might extend to peace & war &c which would 


8 2 Farrand, supra note 3, at 540-41, 547-50. 

° 9 JAMES MADISON, PAPERS 385 (R. Rutland ed. 1975) (Madison to Washington, Apr. 16, 
1787). 

10 1 Farrand, supra note 3, at 21 (Resolution 7). 

" Articles of Confederation and Perpetual Union, Art. 9, para. 1 (1781), in DOCUMENTS 
ILLUSTRATIVE OF THE FORMATION OF THE UNION OF THE AMERICAN STATES 27, 31 
(C. Tansill ed. 1927). 
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render the Executive a Monarchy, of the worst kind, towit an elective one.” 
He was supported by a colleague from the same state, John Rutledge, who 
announced that he, too, “was for vesting the Executive power in a single 
person, tho’ he was not for giving him the power of war and peace.” 

Even more pointed were the speeches of two of the Convention’s most 
influential members, James Wilson of Pennsylvania and James Madison of 
Virginia. Wilson “did not consider the Prerogatives of the British Monarch 
as a proper guide in defining the Executive powers. Some of these preroga- 
tives were of a Legislative nature. Among others that of war & peace &c.”!* 
According to another delegate’s report, Wilson asserted that “[mJaking 
peace and war are generally determined by Writers on the Laws of Nations 
to be legislative powers.”!? Madison supported Wilson’s interpretation of 
international legal opinion, commenting that “executive powers ex vi termini 
[i.e., by force of the words themselves] do not include the Rights of war & 
peace &c.”!* In the debate that day, no delegate took a position contrary to 
that expressed by Wilson, Madison and the two South Carolinians. And the 
Convention, sharing their misgivings, voted to strike out the equivocal ref- 
erence to “Executive rights vested in Congress by the Confederation.” 

Of the four speakers who denied that ‘‘the power of war and peace” is an 
executive power, Madison alone was prepared to grant the President some 
share in that power. “[P]robably the best plan,” he suggested, “will be a 
single Executive of long duration w[i]th a Council, with liberty to depart 
from their Opinion at his peril.’’'® 

Two and a half weeks later, Alexander Hamilton of New York came 
forward with a fully developed proposal pointing in the same direction as 
Madison’s somewhat incidental remark, but involving the President more 
thoroughly in the treaty-making process than any delegate was to propose 
until Hamilton’s ideas (and even his phrasing) reappeared on September 4 
in the pivotal report of the Committee on Postponed Parts.!” 

Hamilton offered his proposal in a speech that occupied much of the 
session of June 18.'* Frankly avowing his wish for a greatly strengthened 
federal government and a vigorous executive, Hamilton exclaimed, “Let 
one executive be appointed who dares execute his powers.’’!? And he ar- 
gued that the Executive should have tenure for life.” Given such views, 
Hamilton might have been expected to controvert the opinions advanced by 
Pinckney, Rutledge, Madison and Wilson in the debate of June 1, and to 
maintain instead that “the right and power of determining on peace and 
war” was an executive prerogative. 

This was not, however, Hamilton’s position at the time. In this and other 
speeches in the Convention, he consistently treated the Executive’s role in 


$? 1 Farrand, supra note 3, at 64-66 (Madison’s notes). 


13 Td. at 73-74 (William Pierce’s notes). 14 Td. at 70 (Rufus King’s notes). 
15 Id. at 63—64 (Journal), 67 (Madison’s notes). 
‘8 Td, at 70 (King’s notes). 17 See text infra at note 29. 


'® 1 Farrand, supra note 3, at 282-93 (Madison's report of the speech, its correctness 
vouched for by Hamilton). Cf. id. at 294-304 (extensive reports by Robert Yates and King). 
19 Id, at 300 (Yates’s notes). 20 Td. at 289-90, 292 (Madison's notes). 
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foreign affairs as that of a partner with the upper House of Congress. In the 
plan that he read at the end of his remarks on June 18, he carefully specified 
the segment of power to be assigned to each branch. The “supreme Execu- 
tive authority” (to whom he gave the title of Governour) was ‘‘to have with 
the advice and approbation of the Senate the power of making all treaties.” 
Reiterating the point in a separate article devoted to the Senate, Hamilton 
listed among the powers of that body “the power of advising and approving 
all Treaties.”*! 

Hamilton described his plan as a sketch, intended “only to give a more 
correct view of his ideas,” and not to be considered ‘‘as a proposition to the 
Committee.””? As a consequence, though it was recorded at length in the 
notes of several delegates, his plan was never the subject of a formal debate. 

By the time Hamilton spoke, the question of the nature and scope of 
executive power was already being pushed aside by a developing crisis over 
representation: that is, whether seats in Congress should be apportioned on 
the basis of population, or whether (as under the Articles of Confederation) 
each state should have an equal voice. Only after the acceptance, on July 17, 
of the so-called Great Compromise on representation?’ was the Convention 
able to turn its attention back to broader questions of constitutional struc- 
ture and power. So rapidly thereafter did matters proceed that, by July 26, 
the Convention was able to turn over to a specially created Committee of 
Detail the task of translating into forma! constitutional articles the various 
principles that the Convention had agreed to—or had leaned toward ap- 
proving—in the course of its initial 2 months of debate.** 

The report of the Committee of Detail, presented on August 6, was one of 
the key documents in the history of the Convention. It provided the draft of 
a complete constitution, the clause-by-clause examination of which occupied 
the Convention from that time forward. One item in this report was the 
clause quoted earlier in this paper, which vested in the Senate alone the 
power to make treaties and appoint ambassadors.” 

It was logical for the committee to make this particular allocation of 
authority. The Convention had adopted no resolution on treaty making or 
diplomacy. Though Hamilton had proposed a clear distribution of authority 
in these matters, he had not placed his plan on record as a formal proposal. 
From the committee’s point of view, the only truly relevant debate on the 
subject was the one that took place on June 1, when four delegates had 
spoken against, and none in favor of, placing “the power of war and peace” 
in executive hands. 


"1 Td. at 292. ?? Id, at 291. 

23 Id. at 524 (Journal, July 5); 2 id. at 13-14 (Journal, July 16); id. at 19-20 (Madison’s notes 
on a meeting of delegates from the larger states on the morning of July 17, ‘before the hour of 
-he Convention”); id. at 25 (Madison’s notes on the regular session of July 17). 

*4 The committee was created on July 23, “for the purpose of reporting a Constitution 
zonformably to the Proceedings aforesaid.” Because it was to be a working committee, it was 
zept small. By a succession of Convention votes, its size was whittled down to five members 
‘rom the original proposal of one member from each state. 2 id. at 85-87, 117-18, 128, 
- 29-34, 

25 See text supra at note 3. 
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Furthermore, by vesting the power in the Senate alone rather than in 
both legislative houses, the Committee of Detail was recognizing the wide- 
spread feeling (exemplified in Hamilton’s ‘“‘sketch’’) that diplomatic negotia- 
tions required a degree of secrecy and dispatch possible only in a small body 
comparable to a privy council, with members chosen for comparatively long 
terms and insulated from the heats and ferments of direct popular election. 
Speaking to this point on June 26, Madison had argued that the Govern- 
ment should be so constituted “that one of its branches might have an 
opp[ortunit]y of acquiring a competent knowledge of the public interests,” 
and should be composed of “enlightened citizens, whose limited number, 
and firmness might seasonably interpose ag[ain]st impetuous counsels.” 
James Wilson added the corollary, pointing out that every nation, in addi- - 
tion to domestic concerns, “has wars to avoid & treaties to obtain from 
abroad,” that “[t]he Senate will probably be the depositary of the powers 
concerning the latter objects,” and that “[iJt ought therefore to be made 
respectable in the eyes of foreign nations.””° 

To some extent, this reasoning had been rendered suspect, especially to 
delegates from the larger states, by a subtle alteration in the character of the 
Senate resulting from the Great Compromise of July 17. A body that had 
been counted on to bring to foreign affairs a broad and balanced view of the 
interests of the nation as a whole had become, potentially at least, a bastion 
of states’ rights, thanks to the allocation of an equal number of Senate seats 
to every state, regardless of size. The more populous states (or blocs of 
states) therefore tended to rely upon the House of Representatives for the 
protection—or the advancement—of their interests. Consequently, it was 
the exclusion of the House of Representatives from the treaty-making 
process, rather than the exclusion of the President therefrom, that became 
the central issue in the discussions of the treaty clause that took place in 
August after the Committee of Detail reported its draft constitution. 

The point was well illustrated in a debate of August 23, the treaty clause 
being before the house. Madison opened the discussion by observing “that 
the Senate represented the States alone, and that for this as well as other 
obvious reasons it was proper that the President should be an agent in 
Treaties.” Though he alluded once more to possible presidential participa- 
tion, no other member took up the idea, either to support or to discounte- 
nance it. Instead, the debate took off in another direction, prompted by a 
motion of Gouverneur Morris that “no Treaty shall be binding on the U.S. 
which is not ratified by a law” —a requirement that would give the House of 
Representatives equal authority with the Senate in approving or rejecting a 
treaty. 

In the end, the motion was rejected, with only Morris’s own state of 
Pennsylvania in favor. This vote, however, was far from settling the issue he 
raised. Toward the close of the session, Edmund Randolph observed ‘“‘that 
almost every Speaker had made objections to the [treaty] clause as it 
stood.”?” Instead of arguing matters further, the Convention voted to send 


26 1 Farrand, supra note 3, at 422, 426. 27 9 id. at 392-94. 
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the treaty provision back to committee. It joined a miscellany of unresolved 
issues that finally passed into the hands of the aforementioned Committee 
on Postponed Parts, appointed on August 31.78 

On Tuesday, September 4, after a weekend of deliberation, this commit- 
tee came up with its second group of recommendations, including a pro- 
posal to replace the treaty and appointments provision with the following: 


The President by and with the advice and consent of the Senate, shall 
have power to make treaties: and he shall nominate and by and with the 
advice and consent of the Senate shall appoint Ambassadors and other 
public Ministers, Judges of the supreme Court, and all other officers of 
the U.S. whose appointments are not otherwise herein provided for. 
But no Treaty shall be made without the consent of two thirds of the 
Members present.”° 


This rewritten treaty clause was discussed by the Convention in debates 
scattered over 2 days, September 7 and 8, with other issues frequently 
obtruding and interrupting the continuity. A proposal to include the House 
of Representativés in treaty making was brought up again and again re- 
jected, this time with only a single state in favor.*° In a succession of votes, 
the Convention sustained the requirement of consent by two-thirds of the 
senators present, rejecting motions (six in all), some of which were designed 
to make the requirement more stringent, others to abolish it in favor of 
straight majority rule.*! A proposal to exempt treaties of peace from the 
two-thirds rule was adopted one day and rescinded the next.”? Among the 
rejected proposals was an interesting one by Madison, to empower “two 
thirds of the Senate to make treaties of peace, without the concurrence of 
the President,” his argument being that the President “would necessarily 
derive so much power and importance from a state of war that he might be 
tempted, if authorized, to impede a treaty of peace.”” The final result of 
these 2 days of discussion was a vote by the Convention (only three states 
dissenting) to approve the treaty clause exactly as written by the Committee 
on Postponed Parts.** Thus, only 9 days before completing its work, the 
Constitutional Convention finally accorded the President a recognized role 
in the determination of American foreign policy. 

The distribution of authority in treaty making and diplomacy that the 
Convention finally accepted at the beginning of September was obviously 
quite different from the distribution (or lack thereof) proposed by the 
Committee of Detail at the beginning of August. How drastic, in reality, 
were these alterations? The treaty and appointments clause in its final ver- 


28 Id. at 473. 29 Td. at 495. 
5° Jd. at 538. 3! Id. at 540, 544-50. 
32 Id. at 540-41, 547-49. 33 Td. at 540-41. 


34 Iq. at 550. This was not quite the end of the revisionary process. On Sept. 8, the Conven- 
zion appointed a committee of five “to revise the style of and arrange the articles agreed to by 
zhe House.” This Committee of Style came up on Sept. 12 with a reworded clause on treaties 
and appointments, and the Convention added another phrase 3 days later. So far as treaty 
making was concerned, there were no changes of substance. Jd. at 547, 599, 628; U.S. CONST. 
Art. 2, §2, cl. 2. 
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sion does, of course, make the President a full participant both in treaty 
making and in the appointment of diplomatic envoys. The President, how- 
ever, does not replace the Senate or oust the latter from a crucial role in both 
processes. In the final version, the Senate’s power to grant or withhold 
“consent” gives it the last word (if it has the will to exercise it) on both 
treaties and diplomatic appointments. In neither matter can the President 
override what amounts to a senatorial veto, for the Constitution provides 
him with no recourse of the sort that it gives Congress in the case of a 
presidential veto of an ordinary legislative measure. Furthermore, the Sen- 
ate’s right to give “advice” is nowhere limited as to the stage at which it may 
properly be offered. The provision in its revised form thus represents a 
continuing constitutional recognition of the Senate’s inescapable and inde- 
feasible responsibility—even though now a shared responsibility—for de- 
termining the foreign policy of the nation. 

What relationship does the Constitution establish between the President 
and the Senate in the exercise of this joint authority to make and implement 
foreign policy? The procedures appropriate to this task are not the same as 
those governing the relationship between the President and Congress when 
domestic measures are involved. The two situations are—and by the Con- 
stitution are recognized to be—fundamentally different. 

In the shaping of domestic legislation, the President may, and usually 
does, “recommend” to the “consideration” of Congress ‘“‘such Measures as 
he shall judge necessary and expedient.”” The statute that emerges, down 
to its last detail, is the product of committee study and debate in each of the 
two Houses, followed by an ironing out of differences in a conference 
between them. What is finally presented to the President is this completed 
document, which he may approve or veto, but no word of which can 
he alter. 

Consider the difference where treaty making is concerned. The final text 
cannot be produced by either the President or the Senate; it must be ham- 
mered out in negotiations with a foreign power. In the nature of the case, 
these negotiations will be under the direction of the Executive. Under the 
Constitution, the final decision to consent or not to consent belongs to the 
Senate. The crucial constitutional question, then, is, who is to determine the 
policy to be pursued in the negotiations, that is, specify the ends to be sought 
in the completed treaty? 

The answer given by the Constitution is wrapped up in the phrase “by and 
with the Advice and Consent of the Senate,” and particularly in the word 
“Advice.” Time has eroded the special meaning embodied by the phrase as 
a whole, and by its most crucial word, in the 18th century. At the time the 
Constitution was adopted, the phrase was recognizable as a technical term, 
encountered in various constitutional contexts both British and American. 
It described the close and continuous consultation that was expected to go 
on, usually face to face, between a ruler and a council of state or privy 
council. 


55 U.S. CONST. Art. 2, §3. 
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Though far from realistic as a description of contemporaneous legislative 
procedure, the phrase in question was no doubt most familiar as part of the 
centuries-old enacting clause of British statutes: “Be it enacted by the King’s 
[or Queen’s] most Excellent Majesty, by and with the Advice and Consent of 
the Lords Spiritual and Temporal, and the Commons, in this present Par- 
lament assembled, and by the Authority of the same. . . .”* In this 
context, the traditional formula simply linked the present to a distant past 
when Parliament was still essentially the great council of the king. 

It was as a formula applicable to a council of state that the phrase ‘“‘advice 
and consent” was still current at the time the Constitution took shape. 
Under British rule, it had regularly figured in the official instructions to 
colonial governors. The governor could exercise on his own authority a 
range of purely executive powers. A council, however, was also appointed in 
the king’s name, made up of influential inhabitants of the colony, and on 
certain specified matters of public importance, the royal governor was to act 
only “with the advice and consent of our said council.’®” 

After independence the constitutions adopted by various American states 
in 1776 and the years following echoed colonial precedents by using the 
formula “‘advice and consent” to describe the working relationship between 
a chief executive and a privy council or council of state.®* 

When, therefore, the Federal Convention assigned the powers concerned 
with foreign affairs to the Senate and finally made the President an active 
participant in treaty making, the use of the phrase “advice and consent” to 
.describe the relationship between the two partners clearly indicated that the 
Framers’ conception was of a council-like body in direct and continuous 
consultation with the Executive on matters of foreign policy. In brief, the 
phrase “‘by and with the advice and consent of the Senate” constituted a 
requirement that in performing the executive segment of the task of con- 
ducting foreign relations, the President is to seek the formal advice of the 
Senate—a deliberative body responsible to the electorate and not to him— 
concerning the policy to be pursued and the ends to be sought. In accord 
with everyday usage, ‘‘advice’’ was something to be given not only at the 
outset of an enterprise, but also at subsequent stages so long as the processes 
of planning, proposing, negotiating, reviewing and renegotiating went on. 

Negotiations with foreign powers are necessarily under the direction of 
the President, this being the executive component of treaty making. It is 

- therefore he who must decide (subject to further advice as needed) when 
and what to yield in the give-and-take of bargaining. Concessions made by 


38 See generally Bestor, Separation of Powers in the Domain of Foreign Affairs: The Original Intent of 
the Constitution Historically Examined, 5 SETON HALL L. REV. 527, 541-43 (1974). 

37 Examples from colonial documents are printed in 1 ROYAL INSTRUCTIONS TO BRITISH 
COLONIAL GOVERNORS, 1668-1776, at 45, 46, 82, 88; 2 id. at 696 et passim (L. Labaree ed. 
1935). 

38 See the constitutions of South Carolina, Mar. 26, 1775 (Arts. 24, 25), in 6 THE FEDERAL 
AND STATE CONSTITUTIONS 3241, 3246-47 (F. Thorpe ed. 1909); Delaware, Sept. 21, 1776 
(Art. 9), in 1 id. at 562, 564; and Maryland, Nov. 11, 1776 (Arts. 33, 48), in 3 id. at 1691, 1695, 
1699. 
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both parties are bound to result in a treaty differing in various respects from 
the one the President was advised to seek. It then becomes the responsibility 
of the Senate to decide whether to give its consent (by vote of two-thirds of 
the members present) to the alterations made in the policy it originally 
advised, or to reject the treaty as involving an unacceptable departure from 
that policy. 

Far from establishing two centers of power at war with one another over 
the conduct of international relations, the Framers of the Constitution be- 
lieved they were designing a continuously consultative and collaborative 
relationship between President and Senate, one that would guarantee the 
nation a unified and consistent policy beyond the water’s edge. 


‘THE MARSHALL COURT AND INTERNATIONAL LAW: 
THE PIRACY CASES 


By G. Edward White* 


One of the features of the Marshall Court’s business that emphasizes the 
contrast between that Court and its modern counterpart is the attention 
given to piracy cases. Piracy, defined as the unauthorized deprivation of 
property on the high seas, has disappeared from the present Court’s docket, 
and virtually disappeared as a crime; but from 1815 to 1823, piracy cases 
were among the most numerous and controversial of those decided by 
the Court. 

A product of the special geographic and political circumstances of the 
naval conflicts of the early 19th century, piracy cases were in one sense one ` 
of the obscure and recondite features of the history of the Supreme Court of 
the United States. At the same time, the piracy cases raised issues—such as 
the nature of sovereignty, the limits of the jurisdiction of the U.S. courts, : 
and the scope and meaning of natural rights—that were at the very heart of 
the Marshall Court’s jurisprudence and have continued to be at the center 
of discourse in international law. 


I. 


The Framers’ Constitution anticipated that international disputes would 
regularly come before the United States courts, and that the decisions in 
those cases could rest on principles of international law, without any neces- 
sary reference to the common law or to constitutional doctrines. This was 
the conclusion of the Marshall Court in American Insurance Co. v. Canter,' an 
1828 decision. In that case, Chief Justice Marshall read Article II, section 2 
of the Constitution as having created ‘‘distinct’”’ classes of cases over which 
the federal courts had been granted jurisdiction.” Among those classes of 


* John B. Minor Professor of Law and History, University of Virginia. 
"26 U.S. (1 Pet.) 511 (1828). ? Id. at 545. 
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cases were “all cases affecting ambassadors, or other public ministers, and 
consuls.” These cases were distinguished from “all cases in law and equity, 
arising under th[e] Constitution [or] the laws of the United States,” sug- 
gesting that international law cases were not constitutional cases and not 
common law cases. They were to be decided, Marshall said in another case,’ 
by “the law of nations,” the “great source from which we derive [interna- 
tional] rules.’’* 

Just what was “the law of nations” as understood by the Marshall Court? 
Where did it come from, and, in particular, what was its relationship to “the 
law of nature,” a phrase with which it was commonly associated by treatise 
writers in the early 19th century? In the case in which he observed that the 
“law of nations” would be the principal authoritative source for the federal 
courts in international law cases, Marshall identified the law of nations with 
“the decisions of the Courts” in individual countries. But it was clear that 
the concept embraced more than the aggregate of particularistic domestic 
decisions: it was intended to signify general principles on which “civilized” 
nations were in accord. Indeed, it was intended to signify something more: a 
set of bedrock beliefs and values that lay behind those principles. The ‘‘law 
of nations” and “the law of nature” were closely allied concepts for Marshall 
and his contemporaries. 

An example of the association of the law of nations with the law of nature 
can be found in the doctrine employed by early 19th-century jurists to 
define the limits of national jurisdiction. In an 1824 case, Justice Joseph 
Story, for the Marshall Court, defined “the ordinary maritime jurisdiction 
over waters” as that territory “within the range of a cannon shot from our 
shores.’’® In adopting the “cannon shot” doctrine, Story was following 

“Cornelius van Bynkershoek and Emmerich de Vattel, who in 18th-century 
treatises had defined the limits of national jurisdiction to be “as far as 
cannon will carry,” or about 3 miles. The cannon-shot doctrine, Story 
assumed, was a principle of the law of nations.” 

The cannon-shot doctrine was also assumed to be a precept of natural law. 
That assumption followed from the belief that the high seas were, as 
Marshall put it in an 1812 circuit opinion, “the common property of all 
nations,” belonging “equally to all.’’® The belief in the freedom of the seas 
itself stemmed from the assumption that it was human nature to wander and 
to'seek commerce and private gain in the process: to allow explorers to claim 
the seas for their countries would foster conflict and bloodshed. While a 
nation could fairly lay claim to land, which could be given tangible bound- 
aries, the seas eluded such demarcation. Hence, it was appropriate for a 
nation to defend its land through the use of its cannon fire, but it was equally 
appropriate for enemies to retreat to the high seas, beyond the range of that 
fire. In so retreating, they were invoking the “freedom” of the seas; to allow 


3 Thirty Hogsheads of Sugar v. Boyle, 13 U.S. (9 Cranch) 191 (1815). 

4 Id. at 198. 

5 The Appollon, 22 U.S. (9 Wheat.) 362, 371 (1824). 

5 See B. ZIEGLER, THE INTERNATIONAL LAW OF JOHN MARSHALL 66-67 (1939). 
7 See The Marianna Flora, 24 U.S. (11 Wheat.) 1, 43 (1826). 
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nations to claim power over them beyond the range of a cannon shot was to 
limit that freedom. Thus, a nation that had prohibited slavery could not 
send its ships beyond the 3-mile limit to seize foreign ships engaged in the 
slave trade. That trade, Marshall noted in an 1825 opinion, had been recog- 
nized as part of the law of nations.* In making that finding, he was also 
implicitly recognizing that it was human nature to engage in the buying and 
selling of other humans for profit; and that beyond the range of a cannon 
shot, that enterprise was protected on the high seas. 

The principles of the law of nations that Marshall Court Justices invoked 
in their international law opinions were thus perceived as versions of natural 
law. But there were conflicts between domestic laws and those principles, 
and at times the Justices of the Marshall Court assumed that a nation might 
not abide by those principles if they conflicted with its self-interest. Even if 
the principles of the law of nations were simply embodiments of natural law, . 
the Justices believed, natural law might yield to the positive enactments of 
sovereign nations. 

This possibility confronted Marshall and his contemporaries with a juris- 
prudential dilemma. For in their jurisprudence the primacy of natural - 
rights, and their superiority to positivistic legislation, was taken for granted. 
Yet the decisions of the Marshall Court were rendered at a time when the 
international arena was saturated with conflict, most acutely in the form of 
wars and near-wars over shipping and trade in the North Atlantic. In addi- 
tion to the War of 1812 between the United States and Great Britain, itself a 
shipping war, the period of Marshall's tenure witnessed several efforts by 
Latin American’ republics to declare their independence from Spain and 
Portugal, which resulted in resistance on the part of those nations. 

In the piracy cases of the Marshall Court, the central themes of early 
19th-century international jurisprudence surfaced as the Court was con- 
fronted with a stark conflict between natural rights principles and the posi- 
tivistic efforts of nations to define their self-interest in the shipping wars of 
the period. On the one hand, sovereignty principles suggested that there 
were limits on the capacity of the courts of one nation to claim jurisdiction 
over the citizens of another; on the other, all nations had a common interest 
in bringing pirates before their tribunals. On the one hand, piracy was a 
domestic crime, defined by positivistic legislation; on the other, it was a 
crime against all civilized nations. On the one hand, pirates were rogues, 
outlaws and predators; on the other, they were republican citizens affirming 
their rights to determine their own allegiances. In attempting to sort out 
these contradictory pressures, the Marshall Court revealed its own ambiva- 
lence about the role of the law of nature, and the law of nations, in its 
international law decisions. 


II. 


Piracy reached its height when the trade restrictions imposed by the War 
of 1812 and the turbulent political conditions in Latin America created a 
market for illegal commerce in the North Atlantic. The numerous inde- 


° The Antelope, 23 U.S. (10 Wheat.) 66, 122-23 (1825). 
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pendent “republics” that surfaced in Spanish and Portuguese colonies in 
Latin America provided bases for ships that were often crewed by citizens of 
belligerent nations but whose “home ports” freed them from wartime re- 
strictions. Story, in an 1820 charge to a jury on circuit, spoke of “hordes of 
needy adventurers prowling upon the ocean, who, under the specious pre- 
text of being in the service of the Patriot Governments of South America, 
. . . depredate with indiscriminate ferocity upon the commerce of the 
neutral world.’”!° : 

Two mechanisms existed for punishing pirates at the time of Story’s 
remarks. One was to secure indictments for offenses against the law of 
nations, which, according to Story, had defined piracy as “unlawful and 
fraudulent depredations with force upon the property of another at sea, 
without authority from any prince or state.’”!' The Constitution had recog- 
nized this “general” piracy in Article I, section 8, which gave Congress the 
power “‘to define and punish Piracies. . . committed on the high Seas, and 
Offences against the Law of Nations.” The other mechanism was through 
the statutes of individual nations, such as one passed by Congress in 1790 
that made “punishable with death” acts by ‘‘captain[s] or mariner[s] of any 
ship” who “shall piratically . . . run away with such ship or vessel. . . or 
yield up such ship or vessel voluntarily to any pirate.” That statute also 
provided that the perpetration of a “murder or robbery, or any other 
offence” that according to “the laws of the United States [would] be pun- 
ishable with death” could result in adjudging the perpetrator “to be a pirate 
and felon, and being thereof convicted, [to] suffer death.”!? 

In an 1818 Marshall Court case, United States v. Palmer,'* these mecha- 
nisms ran up against the complexities of international relations. In Palmer 
three American seamen had invaded a Spanish ship and robbed its crew, 
who were subjects of the King of Spain, of sugar, honey, hides, coffee, and 
bags of silver and gold. The robbers were subsequently apprehended and 
tried for piracy in Story’s circuit court in Massachusetts, and their case was 
ultimately certified to the Marshal] Court.'* Two questions in Palmer were 
of particular interest. The first was whether “piracy,” as defined by the 


10 J. STORY, Piracy and the Slave Trade (charge to the grand jury in the circuit court at 
Portland, Me., May 8, 1820), reprinted in THE MISCELLANEOUS WRITINGS OF JOSEPH STORY 
122, 129 (W. Story ed. 1852). 

1 Jd. at 130. 

1? Act of Apr. 30, 1790, ch. 9, §8, 1 Stat. 113-14. 

13 16 U.S. (3 Wheat.) 610 (1818). 

14 One of the ways a lower federal court case could reach the Supreme Court during Mar- 
shall’s tenure was through the device of a certificate of division, issued by the two judges (one a 
Supreme Court Justice sitting on circuit and the other the local federal district judge) who 
composed the circuit court. Certificates of division listed questions of law on which the circuit 
judges disagreed, necessitating resolution by the Supreme Court. On many occasions the 
certificate of division was referred to the Supreme Court without there being a genuine 
division of views: the Supreme Court Justice could elect this disposition if he wanted full review 
of a question or questions raised in the case. When no genuine division occurred, the certificate 
of division was designated “‘pro forma.” Story regularly employed the pro forma division tech- 
nique to secure review of legal questions in which he had an interest. For more detail on the 
certificate of division process, see G. E. WHITE, THE MARSHALL COURT AND CULTURAL 
CHANGE, 1815-35, at 164-80 (1988). 
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1790 statute, included crimes that were not punishable by death if commit- 
ted on land. Robbery was one such crime. The second was whether the 
statute, which imposed penalties on “any person or persons” who had com- 
mitted piracy, was intended to apply to acts perpetrated by American citi- 
zens against foreign nationals on foreign ships. 

The first question was obfuscated by some unfortunate statutory lan- 
guage. In the 1790 statute, Congress had made piratical “murder or rob- 
bery, or any other offence which if committed within the body of a county, 
would by the laws of the United States be punishable with death.” Did this 
language mean that all robberies were made piratical acts or only robberies 
punishable with death on land? As a practical matter, each position had its 
difficulties. Under the former interpretation, as Justice William Johnson, 
dissenting in Palmer, pointed out, “a whole ship’s crew may be consigned to 
the gallows, for robbing a vessel of a single chicken’’;’® but under the latter, 
robbery on the high seas would not be punished at all, since it was not 
punished with death on land. The former interpretation was followed by a 
majority of the Justices in Palmer, but it was probably not what Congress had 
intended. 

The Court’s resolution of the second question in Palmer, however, made 
the first moot. Marshall, for the majority, held that the Act of 1790 did not 
apply to the defendants since the robbery had been perpetrated against 
Spanish citizens on a Spanish ship, and the United States could therefore not 
impose punishment for it. Hence, Congress, in using the phrase ‘any per- 
son” in the statute, had not intended to extend the jurisdiction of the 
federal courts to crimes committed by foreign nationals on foreign ships. 
The problem with this reasoning was that the defendants in Palmer were not ` 
foreign nationals. They were Americans claiming to be domiciliaries of a 
South American republic that was engaged in a war of independence against 
Spain. They included a commission from that republic as proof of their 
status, but the republic had not secured international recognition. They 
may thus have been not pirates at all, but simply mercenaries, and to impose 
the death penalty on them may have seemed draconian. 

Nonetheless, the Palmer decision, especially with its language indicating 
that Congress could not authorize punishment for robberies “‘on persons 
within a vessel belonging exclusively to subjects of a foreign state,” ap- 
peared to cripple the federal Government’s power to punish pirates, and, as 
a result, was roundly criticized by contemporaries. A year after the decision, 
John Quincy Adams wrote in his diary that the Court had “cast away the 
jurisdiction which a law of congress had given.” The decision, Adams sug- 
gested, had been “founded on captious subtleties”: the Court’s “reasoning 
[was] a sample of judicial logic—disingenuous, false, and hollow.” Later, 
Adams remembered finding the decision in Palmer so “abhorrent” that “‘it 
gave me an early disgust for the practice of law, and led me to the unalter- 
able determination never to accept judicial office.””'” 


15 1 Stat. at 113-14. 16 Palmer, 16 U.S. at 639. 
17 J. Q. ADAMS, diary entry for May 11, 1819, in 4 THE MEMOIRS OF JOHN QUINCY ADAMS 
363 (C. Adams ed., 12 vols., 1874-77). 
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It was possible, however, to read Palmer as not having definitively settled 
the status of robberies on the high seas committed by or upon United States 
citizens. Moreover, Palmer had ignored the strictures against “general pi- 
racy” in the Constitution, which were not conditioned by citizenship. In 
United States v. Klintock,’® its next piracy case, the Court took the opportunity 
to backtrack from its earlier intimations. In Klintock the defendant was an 
American citizen who had perpetrated a fraud upon a Danish ship, falsely 
claiming that it was a Spanish ship that could be seized because he was 
commissioned to serve in the “Mexican Republic,” which was at war with 
Spain. His counsel argued that he could not be prosecuted for piracy under 
the 1790 statute because he had robbed foreign subjects on a foreign ship. 
Attorney General William Wirt, arguing for the United States, countered 
that even if the 1790 statute did not apply, the defendant could be convicted 
of “general piracy” because “[a] pirate. . . is of no nation or State,” being 
an ‘‘outcast[ ] from the society of nations.”’® 

Marshall took advantage of Wirt’s argument to distinguish Klintock from 
Palmer. He admitted that the citizenship of the persons on whom the rob- 
bery had been perpetrated and the ownership of the ship on which the crime 
had taken place had been crucial to the decision in Palmer. But he declared 
that “the reasoning which conducted the Court to this conclusion” might 
“well be understood to indicate an opinion that the whole [1790 statute] 
must be limited in its operation to offences committed by, or upon, the 
citizens of the United States.” This opinion required “reconsideration” in 
Klintock. Marshall announced that the language of the 1790 statute, with its 
reference to “‘any person,” ought “not to be so construed as to extend to 
persons under the acknowledged authority of a foreign State,” but it could 
be so construed as to “‘comprehend those who acknowledge the authority of 
no State.” In short, while the statute could not be applied “to offences 
committed against the particular sovereignty of a foreign power,” it could 
be applied “to offences committed against all nations.” 

Palmer and Klintock, taken together, thus resurrected general piracy and 
clarified the relationship of general piracy to the statutory piracy defined by 
the 1790 statute. Robbery on the high seas, after Klintock, was general 
piracy. As such, it could be punished in the federal courts without regard to 
the nationality of the offender or the ship. This was because general piracy 
was an offense “against all nations.” There were, however, offenses com- 
mitted on the high seas that were not general piracy but came within the 
definitions of the 1790 statute. Someone who committed such an offense 
could be tried and punished in the federal courts only if he was a citizen of 
the United States or if the offense had been perpetrated on an Ameri- 
can ship. 

The Palmer-Klintock sequence suggested that the term “general piracy” 
might require greater particularization. This came in United States v. Smith,” 
decided by the Court in the 1820 Term. A new piracy statute, passed by 


18 18 U.S. (5 Wheat.) 144 (1820). 19 Jd. at 147. 
20 Id. at 152. 21 18 U.S. (5 Wheat.) 153 (1820). 
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Congress in March 1819, had provided that “if any person or persons 
whatsoever, shall, on the high seas, commit the crime of piracy, as defined 
by the law of nations, and. . . shall afterwards be brought into or found in 
the United States, every such offender. . . shall, upon conviction. . . , be 
punished with death.”?? In Smith an American citizen had secured a com- 
mission from the government of Buenos Aires to serve on an armed ship. He 
and others engaged in a mutiny on the armed ship, abandoned it, seized 
another ship, and “proceeded to sea on a cruize,” whereupon they captured 
and robbed a Spanish ship. They were themselves captured and tried in the 
U.S. courts for piracy; their case reached the Supreme Court on the ques- 
tion whether the statute’s definition of piracy by reference to the law of 
nations was sufficiently precise. Daniel Webster, representing the pirates, 
argued that the statutory definition was inadequate because “[t]he writers 
on public law do not define the crime of piracy with precision and cer- 
tainty.” 

The Smith case provides a good example of the use of international law in 
Marshall Court cases. Early 19th-century jurisprudence had accepted the 
principle that crimes had to be statutorily defined and their elements set 
forth with precision, yet Congress had felt free to define piracy by reference 
to “the law of nations,” with no further particularization. Congress seemed 
to have assumed that even though a domestic crime would be unpunishable 
if the perpetrator’s offense had not been precisely defined, a crime on the 
high seas could be “defined by the law of nations.” Story endorsed this view 
in Smith. As he put it in his majority opinion for the Court, there was 
“scarcely a writer on the law of nations who does not allude to piracy as a 
crime of a settled and determinate nature.” Whatever the “diversity of 
definitions” of individual writers, Story pointed out, they all had concluded 
that “robbery . . . upon the sea. . . is piracy.” Moreover, the “general 
practice of all nations” was to punish “all persons. . . who have committed 
this offence against any persons whatsoever.”** Thus, a finding in Smith that 
the defendant and his crew had engaged in an unauthorized seizure of a 
Spanish ship and had stolen goods from it amounted to a finding that he had 
committed ‘‘piracy as defined by the law of nations.” 

At least two Justices participating in the Smith case thought that the juris- 
prudential issue was more complicated than Story’s opinion suggested. In a 
letter written to Justice Bushrod Washington in October 1819, Marshall 
had “‘doubt[ed]. . . whether there is any such thing as piracy as defined by ” 
the law of nations.” While Marshall acknowledged that “all nations punish 
robbery committed on the high seas by vessels not commissioned to make 
captures,” he “‘doubt[ed] seriously whether any nation punishes otherwise 
than by the force of its own statute.” This position suggests that he was 
uncertain whether the “law of nations” had any intelligible meaning except 
when it was explicitly incorporated in a domestic law. Marshall suppressed 


2? Act of Mar. 3, 1819, ch. 77, §5, 3 Stat. 513-14. 
23 Smith, 18 U.S. at 157. 24 Td. at 161, 162. 
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his views in the Smith case, however, silently acquiescing in the majority 
decision.” 

The other Justice to express doubts about Smith was Brockholst 
Livingston, who published a dissent, one of only eight he recorded in his 
17-year tenure. Livingston maintained that the Framers, in giving Congress 
the power to “define and punish. . . piracies” in Article I, section 8 of the 
Constitution, must have thought that a reference to the law of nations would 
be insufficient to ‘‘define”’ piracy. He felt that it was the “duty of Congress 
to incorporate into their own statutes a definition in zerms. ”26 For him, as for 
Marshall, the incorporation of an international law term into a domestic 
statute was insufficient to give it binding force. 


Ill. 


In sum, one can see in the piracy cases a rehearsal of a theme that was to 
loom large in the subsequent history of international law: the relationship of 
the “law of nations,” or the “law of nature,” to positivistic domestic edicts. 
Story’s opinion in Smith assumed not only that there was no need for piracy 
to be given a domestic definition to be made a punishable criminal offense, 
since it had been given a universal definition by international law treatise 
writers, but also that there was no difficulty in submitting pirates to the 
death penalty for criminal conduct that had not been defined by the nation 
that sought to put them to death. The latter conclusion was possible be- 
cause, Story argued, “everyone” knew that robbery on the high seas was 
piracy, and “everyone” regarded piracy as a capital crime.?” Again, we find 
the bedrock assumptions by which natural law and “‘the law of nations” were 
linked in Marshall Court cases: the same conditions—the absence of geo- 
graphic boundaries and the eternally changing character of the environ- 
ment—that made the seas necessarily “free” for travelers made crimes 


3 “Silent acquiescence” in a majority decision by a dissenting Justice was a common practice 
during the Marshall Court. The practice, whose purpose was to preserve the appearance of 
unanimity or near-unanimity for Court decisions, apparently originated very early in Mar- 
shall’s tenure. A letter from Justice William Johnson to Thomas Jefferson, written in December 
1822, stated that on coming to the Court in 1805, Johnson found that Marshall was writing 
nearly all the opinions for the Court, including those “when contrary to his own judgment & 

vote.” When Johnson protested against this practice, he met with considerable resistance, but 
` persisted until he “got them to adopt the course they now pursue, which is to appcint someone 
to deliver the opinion of the majority, but leave it to the discretion of the rest of the judges to 
record their opinions or not.” Johnson to Jefferson, Dec. 10, 1822, Thomas Jefferson Papers, 
Library of Congress, quoted in G. E. WHITE, supra note 14, at 186. 

7618 US. at 182. 

27 A characteristic of Story’s writings, both as a judge and as an author of treatises, was the 
argument from scholarly consensus. Statements such as those quoted supra, text at note 24, 
were common throughout his work. A modern reader might underestimate, however, the 
degree to which Story’s invocations of “the general practice[s] of all nations,” as reflected in 
the standard scholarly sources of his age, were reflexively adopted by his contemporaries. 
While Story’s contemporaries understood the rhetorical and adversarial dimensions of his 
work, they also, to a great extent, shared his views on a number of “first principles” of law and 
social organization. 
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upon the seas particularly serious. The perpetrators could easily escape and 
conceal their identities. Only an awareness that crimes exposed their perpe- 
trators to the severest penalties would curb the tendencies to rob and 
plunder engendered by the high seas environment. 

Given these assumptions, one can see how Story reached the conclusion 
that Congress did not need to particularize general piracy to bring it within 
a piracy statute. But Marshall and Livingston had touched upon a difficulty 
that Story’s analysis tended to ignore. Suppose a nation decided to depart 
from principles of international law: suppose, say, that Congress concluded 
that piracy should receive a penalty of life imprisonment rather than death. 
If it passed a statute prescribing only life imprisonment for piracy, could a 
pirate still be convicted of “general” piracy under the law of nations and be 
given the death sentence? If so, the intent of Congress could be defeated; if 
not, the meaning of “general” piracy-would cease to be intelligible. Eventu- 
ally, jurists in the international law sphere have had to confront this ques- 
tion, and for the most part the latter theory has prevailed. But the Marshall 
Court chose not to confront it squarely in its piracy cases; as a result, the idea 
of the “law of nations” as an independent source of decisions in intérna- 
tional law cases remained viable throughout Marshall’s tenure. In this sense, 
the piracy cases represent one of the last occasions in the history of Ameri- 
can jurisprudence in which one can see the idea of natural rights as a source 
of law, independent of positivistic legislation, being given credibility and 
stature. This feature of the cases makes them at once anachronistic and 
deeply interesting.” 


28 The Marshall Court’s jurisprudential universe was ‘one in which an opposition between 
“natural law” and “positive laws” had not fully surfaced. The Marshall Court was in this sense 
“premodern” in its epistemology, however much some of its decisions employ language and 
analysis that strike a modern reader as philosophically familiar. For more on this general 
theme, see G. E. WHITE, supra note 14, at 129-31, 154-56, 675-740. 


DISTRIBUTION OF CONSTITUTIONAL AUTHORITY 
CHECKS AND BALANCES IN FOREIGN RELATIONS 
By Elliot L. Richardson* 


One of the most frequently overstated concepts in American constitu- 
tional theory is the “separation” of powers. The Framers of the Constitu- 
tion began with the proposition that concentration of power was to be 
avoided. They understood, on the other hand, that if governmental powers 
and responsibilities were actually set apart, each branch would exercise its 
powers in isolation from the other coordinate branches, to the detriment of 
cooperation and accommodation among them. Governance would be at best 
inefficient and at worst impossible. 

The structure the Framers did in fact create was thus a system of sepa- 
rated institutions sharing overlapping powers. The interaction among these 
institutions was seen as critical to the practical working of government 
through competition, accommodation and compromise. ‘“This separation is 
not merely a matter of convenience or of governmental mechanism. Its 
object is basic and vital, namely, to preclude a commingling of these essen- 
tially different powers of government in the same hands.”’ On this point, 
the Framers were profoundly influenced by Montesquieu,” who inveighed 
against the concentration of power in any single branch of government.® 


* Of the District of Columbia and Massachusetts Bars. The author is a former cabinet 
member and ambassador. He is greatly indebted to his associate Bradley R. Larschan for 
invaluable assistance in the preparation of this article. 

! O'Donoghue v. United States, 289 U.S. 516, 530 (1933) (citation omitted). 

? Madison observed that ‘‘[t]he oracle who is always consulted and cited on this subject is the 
celebrated Montesquieu.” THE FEDERALIST No. 47, at 244 (J. Madison) (Bantam Classic ed. 
1982). Of the 85 Federalist Papers, which first appeared on Oct. 27, 1787, 26 discussed defense 
or foreign policy. Alexander Hamilton wrote 51 papers; James Madison, 29; and John Jay, 5 
For a fascinating and well-written account of the events leading to their publication, see R. 
MORRIS, WITNESSES AT THE CREATION: HAMILTON, MADISON, JAY, AND THE CONSTITU- 
TION (1985). 

The Federalist Papers. were written to persuade the people of New York State to ratify the 
Constitution. One well-placed observer has noted that 


[t]heir practical wisdom stands pre-eminent amid the stream of controversial writing at the 
time. Their authors were concerned, not with abstract arguments about political theory, 
but with the real dangers threatening America, the evident weakness of the existing 
Confederation, and the debatable advantages of the various provisions of the new Consti- 
tution. 
3 W. CHURCHILL, A HISTORY OF THE ENGLISH-SPEAKING PEOPLES: THE AGE OF REVOLU- 
TION 258 (1957). 
` 3 “Montesquieu’s view that the maintenance of independence as between the legislative, the 
executive and the judicial brariches was a security for the people” had the “full approval” of the 
Framers. Myers v. United States, 272 U.S. 52, 116 (1926). Indeed, agreement on the funda- 
mental importance of the separation was “virtually unanimous.” Erler, The Constitution and the 
Separation of Powers, in THE FRAMING AND RATIFICATION OF THE CONSTITUTION 151, 151 
(L. Levy & D. Mahoney eds. 1987). 
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Montesquieu observed: “When the legislative and executive powers are 
united in the same person, or in the same body of magistrates, there can be 
no liberty; because apprehensions may arise, lest the same monarch or 
senate should enact tyrannical laws, to execute them in a tyrannical 
manner.” 

In The Federalist No. 47, however, Madison pointed out that when 
Montesquieu said that governmental powers should be separated, he did not 
mean isolated or fully independent: 


[H]e did not mean that these departments ought to have no partial 
agency in, or no controul over the acts of each other. His meaning. . . 
can amount to no more than this, that where the whole power of one 
department is exercised by the same hands which possess the whole 
power of another department, the fundamental principles of a free 
constitution, are subverted.® 


It followed that political powers should not be divided completely among 
branches, only that the branches should be independent of one another. 
Thus, reasoned Madison, the three branches of our government “ought to 
be kept as separate from, and independent of each other as the nature of a free 
government will admit; or as is consistent with that chain of connection, that binds the 
whole fabric of the constitution in one indissoluble bond of unity and amity.’”® 

The powers of government, however, were balanced in such a way as to 
enable each branch to have a check upon the others. “Even a cursory 
examination of the Constitution reveals the influence of Montesquieu’s 
` thesis that checks and balances were the foundation ofa structure of govern- 
ment that would protect liberty.’’’ It was a corollary of this thesis, as 
Madison argued in The Federalist No. 48, that the powers of each govern- 
mental branch should not ‘“‘be wholly unconnected with each. other”: 


[U]nless these departments be so far connected and blended, as to give 
to each a constitutional controul over the others, the degree of separa- 
tion which the maxim requires as essential to a free government, can 
never in practice, be duly maintained. 


It is agreed on all sides, that the powers properly belonging to one of 
the departments, ought not to be directly and compleatly administered 
by either of the other departments. It is equally evident, that neither of 
them ought to possess, directly or indirectly, an overruling influence 
over the others in the administration of their respective powers. It will 
not be denied, that power is of an encroaching nature, and that it ought 
to be effectually restrained from passing the limits assigned to it. After | 
discriminating therefore in theory, the several classes of power, as they 
may in their nature be legislative, executive, or judiciary; the next and 


4 Quoted in CONSTITUTIONAL LAw: CASES AND OTHER PROBLEMS 649 (P. Freund, A. 
Sutherland, M. Howe & E. Brown 4th ed. 1977). 

5 THE FEDERALIST No. 47, supra note 2, at 245. 

ê Id. at 246 (quoting with approval the New Hampshire Constitution). 

The Supreme Court observed in Buckley v. Valeo that there is “common ground in the 
recognition of the intent of the Framers that the powers of the three great branches of the 
National Government be largely separated from one another.” 424 U.S. 1, 120 (1976). 

7 Bowsher v. Synar, 478 U.S. 714, 722 (1986) (striking down the Gramm-Rudman-Hollings 
Balanced Budget and Emergency Deficit Control Act of 1985). 
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most difficult task, is to provide some practical security for each against 
the invasion of the others. What this security ought to be, is the great 
problem to be solved.® 


In domestic affairs, the constitutional provision for the sharing of power 
and responsibility is reasonably clear. “In foreign affairs, [the Constitution] 
was often cryptic, ambiguous and incomplete.”® This, as one might have 
anticipated, has frequently led to the conclusion that, in this complex world, 
the effectiveness of the formulation and conduct of foreign policy is some- 
how diminished by the imprecision of checks and balances. To put it the 
other way: that a greater degree of definition of constitutional processes and 
relationships is necessary to the successful conduct of modern diplomacy. 

This proposition does not withstand scrutiny. Our constitutional frame- 
work—separated institutions with shared powers kept in equilibrium by 
checks and balances—is at least as reasonably well suited to the formulation 
and conduct of American foreign policy in the third century of the Consti- 
tution as it has been in the previous 200 years. The very lack of precision in 
the delineation of processes and relationships between the political branches 
has sharpened the necessity for cooperation and accommodation. To be 
sure, the ebb and flow of relative power between Congress and the Execu- 
tive has caused frustration and, from time to time, attempts to legislate 
formal power-sharing arrangements. 

Prior to Watergate, it was not Congress but the Supreme Court that 
checked the growth of presidential power over foreign affairs.’° Congress 
became ever more frustrated as Presidents unilaterally committed this coun- 
try to a series of controversial policies, including the Berlin airlift, the 
Korean War, the Congo rescue operation, the Bay of Pigs invasion, inter- 
vention in the Dominican Republic, and engagement in the Cuban missile 
crisis—seeking legislative approval after the fact, if at all. It was not until the 
Nixon Presidency was weakened by the dual political crises of Vietnam and 
Watergate that Congress was able to reassert itself. Thus was the stage set, 
with a restless and increasingly active Congress seeking to exert its powers 
by confronting a President whose personal and political powers ‘were 
waning. 

The most prominent illustration is the War Powers Resolution. It is just 
the sort of attempt to define powers and responsibilities that, in the name of 
precision, leads to the very concentration of power that the Framers sought 
to avoid. For in its attempt to delineate powers, the War Powers Resolution 
undermines the constitutional scheme of checks and balances, the great 
virtue of which is not precision, but institutional competition, accommoda- 
tion and compromise. Ultimately, how to deal with the use of force or any 
other aspect of the conduct of foreign policy should not be approached as if 
one were preparing a brief for an appellate court. As Hamilton observed in 
The Federalist No. 75 in his discussion of the power to make treaties, the 
language of the Constitution affords only an abstract understanding of the 


8 THE FEDERALIST, supra note 2, No. 48, at 250 (J. Madison). 
° A. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY 2 (1973). 
10 See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 
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powers of each branch of our Government. But the American constitutional 
system works well only when its components interact in a mutually rein- 
forcing and complementary manner. This interaction depends not simply 
upon the attempt by each branch to define and assert its own powers and 
responsibilities, but also upon the recognition by each that the others have a 
job to do. This is as true for foreign relations as it is for domestic affairs. In 
either case, the Executive should affirmatively bring the legislature into the 
decision-making process. 

One writer has noted that the “problem addressed by the War Powers 
Resolution is at least as much political as it is constitutional.”’!! The success- 
ful resolution of political problems, especially in a crisis, requires comity 
between the coordinate branches. But comity itself is an amorphous con- 
cept, resting not on a definition of roles, but on a constructive relationship 
between the President and the Congress. One thing, however, is clear: 
comity demands consultation—a dialogue in which neither branch is subser- 
vient to the other. Indeed, the word “consultation” is a peculiarly appro- 
priate term for the process that should take place between the President and 
the Congress where the involvement of U.S. armed forces in hostilities short 
of war is concerned. The common meaning of “to consult” is to ask for 
advice or opinion, to deliberate together. It is more than “‘to notify,” which 
is merely to inform, and less than “to seek advice and consent,” which 
implies the need for approval. 

Before consulting with Congress on the deployment of armed forces into 
hostilities, a President, of course, would have to have a high degree of 
confidence in the correctness of that decision. Presidents do not lightly 
undertake the introduction of U.S. forces into hostilities. A President, 
moreover, should recognize the positive advantages of consulting the con- 
gressional leadership. If the leaders do not agree with his contemplated 
action, it is likely to be for reasons that he would want to be sure have been 
fully taken into account. In consulting the leaders, moreover, he will be 
talking to people who will have great influence on the public reaction to 
what he has done. Their support can be worth a lot to him if he can get it; if 
he cannot, he should at least attempt to use the opportunity for the purpose 
of blunting or neutralizing their opposition.'” 

Congress has a major and ultimately decisive role to play with respect to 
the conduct of American foreign relations. This in no way diminishes the 
pivotal position of the President. The successful conduct of U.S. foreign 
policy depends upon close cooperation between the President and the Con- 
gress. The real protection afforded by the Constitution does not flow from 
attempts to achieve greater precision in the division of powers; it flows from 
the willingness of each branch to respect the responsibilities and preroga- 
tives of the other—and that is a spirit which lends itself not to legislation, 
but to institutional competition, accommodation and compromise. 
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PRESIDENT, PRIME MINISTER OR 
CONSTITUTIONAL MONARCH? 


By Eugene V. Rostow* 


In the making and conduct of foreign policy, Congress and the President 
have been rivalrous partners for 200 years. It is not hyperbole to call the 
current round of that relationship a crisis—the most serious constitutional 
crisis since President Franklin D. Roosevelt tried to pack the Supreme Court 
in 1937. Roosevelt’s court-packing initiative was highly visible and the reac- 
tion to it was violent and widespread. It came to an abrupt and dramatic 
end, some said as the result of divine intervention, when Senator Joseph T. 
Robinson, the Senate Majority Leader, dropped dead on the floor of the 
Senate while defending the President’s bill. Everyone knew that Robinson 
hated the proposal, and was speaking for it only as a matter of political duty. 
The bill was discreetly buried shortly thereafter, the Court having mean- 
while adjusted some of its doctrine to the prevailing winds. One Justice 
resigned.’ 

The present constitutional crisis cannot be so neatly resolved. It is insidi- 
ous, diffuse and largely invisible, like the early stages of a cancer. Its roots 
are deep, and it has been spreading at an accelerating pace since 1932, when 
the legislative veto was invented. Few people realize it is going on, particu- 
larly because congressional accretions of power are invariably explained as 
moves to take back legislative prerogatives recently seized by a succession of 
“imperial”? Presidents. Congress’s thrust for dominion has not so far 
aroused much political resistance, and the professional writing on the sub- 
ject has been largely an apology for the claims of Congress. Many. members 
of Congress are concerned about the constitutional implications of what 
they are doing, but political and institutional loyalties constrain most of 
them from speaking out. 

While Congress’s attempt to control foreign policy is only part of a wider 
congressional assault on the authority of the Executive, it is more acute than 
the battle on other fronts: public concern over foreign affairs is more anx- 
jously aroused than it is for most other issues of public policy; the role of the 
President in relation to Congress on foreign policy is inherently more prom- 
inent than it is, for example, on tax policy; and after Korea and Vietnam, the 
nation is no longer generally united in supporting the foreign policy initi- 
ated 40 years ago by President Truman and Secretary of State Acheson, 
and followed in broad outline by all the Presidents and by Congress since 
that time. 

I have been asked to address one phase of the controversy between Con- 
gress and the President: the question whether the Constitution—the Con- 
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stitution of usage, that is, and not the text alone—establishes an adequate 
procedure for making and carrying out American foreign policy. That 
question necessarily implies another: is our constitutional law and practice in 
the field of foreign relations not simply adequate, but satisfactory, or even 
excellent, taking into account both the problems of foreign policy con- 
fronting the nation and the imperatives of governmental accountability and 
responsibility which are and should remain among the most jealously 
guarded values of American society? In short, do our constitutional foreign 
policy arrangements require structural reform? 

I should summarize my answer to the question in these terms: Until the 
mid-1970s, our strenuously balanced Constitution was not only adequate, 
but altogether satisfactory. Since that time, however, an unusually vigorous 
and sustained congressional bid for supremacy over the Executive, stimu- 
lated by the Vietnam War and the Watergate scandal, has threatened to 
convert the American President into a prime minister or even a benign 
constitutional monarch. This possibility will not materialize over the long 
run, because what Madison called “the impulse of self-preservation’’ will 
prevail: the security of the United States requires a strong President work- 
ing in harness with a strong Congress. The long run, however, may be too 
long for comfort. In the modern world, the nation’s safety is at risk so long 
as the foreign policy process is dominated by a Congress aspiring to take 
over the executive power. During his presidential campaign in 1988, Vice 
President Bush said that he regarded the constitutional defense of the Pres- 
idency as one of the President’s major responsibilities. The Reagan adminis- 
tration, like the Ford and Carter administrations before it, was not notably ’ 
active on this front, and it is to be hoped that President Bush will succeed 
quickly in restoring the constitutional balance between the Presidency and 
Congress. Much turns on the outcome of his effort. 

The remedies President Bush must seek are not structural, but substan- 
tive. Preaching or even practicing consultation and cooperation, desirable as 
they are if not indulged to excess, is no panacea. The conflict is about power, 
and it cannot be solved by tinkering with tables of organization and flow 
charts, passing more statutes that purport to regulate the President’s work 
habits, or even amending the Constitution. If the extraordinary gains in 
power Congress has achieved during this period are to be undone, the 
change will have to be achieved by the President and the federal courts 
acting together. Congress cannot be expected to give up its hard-won mod- 
ern privileges voluntarily. Therefore, the judiciary should act. The courts 
have often been called the balance wheel of the Constitution. In this in- 
stance, the rhetorical cliché is apt. The courts are the only institution of 
government directly charged with the task of enforcing the constitutional 
limits of power. The judiciary cannot act, however, without test cases, and 
the President has always been an important initiator of test cases. 

In the field of international relations, the Government of the United 
States has all the rights, powers, privileges, immunities and duties of na- 
tionhood or “sovereignty” recognized in international law. The interna- 
tional powers of the nation are not to be deduced from the few spare words 
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of the constitutional text, but from their matrix in international law. Those 
powers are divided by the Constitution between Congress and the Presi- 
dent. In this as in other areas of governmental responsibility, Congress is 
entrusted with specified legislative powers and the President with “the” 
executive power of the United States, save for a number of exceptions noted 
in the document itself, i.e., the Senate’s voice in the making of appointments 
and the ratification of treaties, and Congress’s power to declare war. 

No one has ever improved on Hamilton’s definition of executive power. 
All governmental power that is neither legislative nor judicial, he said, is 
executive.” For nearly 200 years, that simple division of authority, inter- 
preted in the light of experience, permitted effective policymaking through 
the only constitutional pattern for conducting foreign relations compatible 
with the nature of world politics, on the one hand, and with the American 
political culture, on the other. 

The President is not elected by Congress. He is not a creature of Con- 
gress. And he is not required to report to Congress, except for his annual 
State of the Union message. The historical experience of the United States 
confirms the wisdom of Marshall’s comment in Marbury v. Madison that “‘the 
secrets of the cabinet” are beyond outside scrutiny,’ and that “the President 
is invested with certain important political powers, in the exercise of which 
he is to use his own discretion, and is accountable only to his country in his 
political character, and to his own conscience.’’* In these areas, Congress 
can request information of the President; it can never command it. This is 
not to say that the President is above the law. Marbury v. Madison demon- 
strates the contrary. But the law is vindicated by many procedures without 
subordinating the President to Congress or the courts in all cases. 

The constitutional process does not always produce wise results. That is 
another matter. But until recently, it worked as a political procedure. ‘The 
mistakes the nation made were not the consequence of inadequate delibera- 
tion, but of inadequate thought. It was also a strenuous procedure, in which 
the rivalry between Congress and the President fully met the standard of 
Justice Brandeis’s celebrated maxim. Justice Brandeis wrote: 


The doctrine of the separation of powers was adopted by the Conven- 
tion of 1787, not to promote efficiency but to preclude the exercise of 
arbitrary power. The purpose was, not to avoid friction, but, by means 
of the inevitable friction incident to the distribution of the governmen- 
tal powers among three departments, to save the people from au- 
tocracy.° 


In recent years, however, the pattern has changed, on the surface at least. 
The tension between Congress and the President is no longer the push and 
pull of a natural tug of war between the Legislative and the Executive, 
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operating as partners within the framework of well-understood rules and 
habits. The balance between Congress and the Presidency has shifted so 
much and so radically that “the inevitable friction” Justice Brandeis wel- 
comed has become something quite new—a real war, marked by a slow 
presidential retreat that is transforming the President into a ceremonial 
figurehead graciously presiding over the activities of an omnipotent 
Congress. 

The historic constitutional powers of the Presidency have not been for- 
mally annulled. They are still latent in the bloodstream of the Government. 
But they encounter more and more resistance each time a President tries to 
use them. Asa result, the President is being gradually stripped of some of his 
most important powers. 

If present trends are not reversed, he will soon be wrapped. like Gulliver in 
a web of regulatory statutes and hopelessly weakened. Congress has not 
given up trying to nullify the President’s veto power, despite the decision of 
the Supreme Court in the Chadha case;° Congress has taken almost no steps 
to comply with that decision by repealing all the statutes within its orbit. 
Congressional leaders sometimes conduct diplomatic relations with foreign 
governments, as they have done recently with Nicaragua, for example, and 
with other governments as well. Substantive riders on appropriations bills 
and other devices to evade the President’s veto power are more popular 
than ever. Congress is now even proposing to put the President under the 
control of a congressional cabinet in the exercise of his responsibilities for 
intelligence and the use of force, and foreign policy in general. And it is 
more and more common for statutes to prescribe what have always been 
considered matters of executive discretion, e.g., how and where to conduct 
military operations. 

Why should one characterize the development of the relationship be- 
tween Congress and the President in recent years as a crisis rather than a 
stage in the healthy and normal evolution of constitutional law? The justifi- 
cation for that opinion, I submit, is neither a pious antiquarian interest in 
preserving the original Constitution, nor even a concern for effective gov- 
ernment, important as it is, but a policy of vigilance against the risk of 
tyranny. What is at stake in this experience was powerfully analyzed by 
Madison in Nos. 47 and 48 of the Federalist Papers. 

Madison warned that the greatest danger to the constitutional order and 
to the liberty of the citizen was not the possibility of a tyrant President, 
which he regarded as slight, but the risk that Congress would take over the 
powers of the other two branches of government. “The accumulation of all 
powers, legislative, executive, and judiciary, in the same hands,” Madison 
wrote, “may justly be pronounced the very definition of tyranny.”” Power 
“is of an encroaching nature,”8 Madison remarked, and something more 
than “parchment barriers” is required to restrict it “from passing the limit 
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assigned to it.”® The risk of congressional abuse of power is great, far 
greater than the risk from the President or the courts. Congress “alone has 
access to the pockets of the people.’’!® Its supposed influence over the 
people is an inducement to act, and it can expand its power in many ways, 
masking its encroachments “under complicated and indirect measures.” ”! 
Madison concluded that “‘it is against the enterprising ambition of this 
department that the people ought to indulge all their jealousy and exhaust 
all their precautions.”’? “The legislative department is everywhere extend- 
ing its sphere of activity, and drawing all power into its impetuous vortex.’’!” 

Confronting the growth of congressional power, many scholars accept the 
thesis of congressional supremacy in the plausible name of “democracy.” 
The choice of congressional supremacy as the major premise for their analy- 
sis is most often made casually, almost instinctively, and almost always with- 
out extended consideration of what is involved. 

These writers normally preface their treatment of the issue with the 
familiar, but erroneous, comment to the effect that Congress is simply 
trying “to recapture legislative power” that had drifted to the President 
since Lincoln, McKinley or Franklin D. Roosevelt took office. 

It is amply clear, as two recent full dress reviews of the problem demon- 
strate,'* that since the time of George Washington, Presidents and Congress 
have conducted America’s foreign policy in roughly the same pattern of 
constitutional usage. Some proponents of congressional supremacy dismiss 
this evidence of constitutional practice on a most astonishing ground. 
Arthur M. Schlesinger, Jr., for example, writes that the early Presidents 
“usurped power and thereby created no constitutional precedent—an ac- 
tion to be distinguished from the claims of legal sanctions for extreme acts 
characteristic of presidents of the last generation, claims that would set 
dangerous precedents for the future.”'® Schlesinger believes the exclusive 
power to declare war conferred on Congress in Article I, section 8 gives 
Congress the sole authority to use or threaten to use the national force, save 
perhaps in the case of sudden attacks.'® 

This common view rests on two simple errors. Under international law, to 
‘which the relevant paragraphs of Article I refer, declarations of war are 
required only for the rare occasions when states engage in unlimited general 
war. As the Founding Fathers knew from intimate experience, such declara- 
tions are not required when states feel compelled to use limited force in 
defending themselves not only against “sudden attacks” but against many 
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other breaches of international law of a forceful character.’” During the last 
200 years, the United States has declared war only five times, but Presidents 
have used the armed forces abroad at least 200 times, usually on their own 
authority, sometimes with the support of joint resolutions before or after 
the event. What President Kennedy did during the Cuban missile crisis of 
1962, as Professor Schlesinger will recall, was a presidential action of this 
kind. And Hamilton argued that Congress’s power to declare war, being an 
exception to the general powers of the Executive according to the model the 
Founding Fathers knew best, that of the British Crown, should be confined 
to the terms of the text. 

The second error in Schlesinger’s article is equally conclusive. Presiden- 
tial uses of force in dealing with the threat of force or the use of force against 
the nation were never presented by Presidents as unconstitutional and 
treated with guilty attempts at concealment. They began during President 
Washington’s first term. Congress acknowledged such actions as obviously 
proper, then and later. I should contend that most of Lincoln’s actions 
before and during the Civil War and Franklin D. Roosevelt’s actions before 
Pearl Harbor were valid exercises of the President’s emergency prerogative 
powers, not unconstitutional violations of law at all. The United States has 
all the powers of statehood recognized in international law and therefore 
has emergency powers like those of other nations. If Congress has not 
exercised these emergency powers, or cannot exercise them, the President 
has constitutional authority to do so. And circumstances may create situa- 
tions, as Locke recognized, where it would be constitutionally proper for the 
executive to act even in contravention of the written laws.'’ To my mind, it 
seems contrary to the most elementary notions of legal theory to claim that 
Lincoln’s conduct of the Civil War, the most important single use of presi- 
dential power in American history, was unconstitutional. From that judg- 
ment, I should except his suspension of martial law where the civil courts 
were open, but little beyond it. 

Nonetheless, the principle of congressional supremacy continues to be 
asserted. Thus, Frederick M. Kaiser finds that while the Constitution seems 
to establish a system of checks and balances among seemingly separate 
branches of the Government, in fact it provides for legislative supremacy. 
The rationale behind this conclusion, Kaiser writes, ‘‘is that a representative 
assembly is less of a threat to the rights of citizens and to the other branches 
than is the unitary office of President, where constitutional authority is 
centralized in one individual.”’!? The status of Congress as “the first branch 

‘of government” is further confirmed, he contends, by the fact that it is 
created by the first article of the Constitution, by its power to override a 
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presidential veto and by its impeachment power.”° And Professor Henkin, 
dismissing Hamilton, supports Hamilton’s critics who insist that the Presi- 
dent has only the few powers expressly granted him; that those powers are 
subtracted from the plenary powers of Congress, and are therefore to be 
narrowly construed; and that in foreign as in domestic affairs Congress is 
primary and supreme.”! f 

In the end, however, Henkin’s conclusions derive from a quite different 
and consciously extraconstitutional standard of judgment. The question for 
us to face, Henkin says, is not what our constitutional history requires or 
permits, but “what kind of country we are and wish to be. I am disposed to 
state the question as: How should foreign affairs be run in a republic that has 
become a democracy??? This is unilateral lawmaking with a vengeance, 
going far beyond the interstitial. Henkin boldly admits what is implicit in the 
writings of Reveley, Lofgren, Kaiser, Fisher and other advocates of congres- 
sional supremacy. They claim their views are compatible with the constitu- 
tional experience of the United States. Henkin asks for a new Constitution, 
based on the mystical proposition that the American “republic has become a 
democracy.” From this vantage point, he has no difficulty in concluding that 
Congress can if it wishes regulate the President fully, save in the few areas 
where the President’s claim to independent power is historically too well 
established to be challenged. Given his major premise, it is surprising that 
Henkin concedes so much to orthodoxy. 

Such opinions take too simple a view. The constitutional arrangements 
required to safeguard democratic government in a large country are more 
complex than those of a Vermont town meeting. And even a Vermont town 
meeting is not government by universal voice vote on every issue. The 
members of Congress are indeed elected by state-wide and district-wide 
constituencies. But the President is elected too. And judges and many other 
officials have unimpeachable democratic legitimacy even though their au- 
thority is derived from appointment rather than from election.?° 

The defenders of congressional supremacy make much of the fact that 
Congress necessarily has the last word. But Congress does not have the last 
word on all subjects. Even in exercising its power over appropriations, it 
faces the constraining doctrine of “unconstitutional conditions.” It cannot, 
for example, recognize foreign governments, retain or dismiss federal offi- 
cials,* impose legislative punishments?” or decide on the strategy and tactics 
of wars.”° Congress has the last word only in the superficial sense that it 
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could if it wished refuse to appropriate money for the President and the 
courts. 

To make that possibility the central issue in the constitutional debate begs 
the question. Congress would refuse such funds only under conditions of 
revolution, after the constitutional order had in fact collapsed or been 
destroyed. Short of revolution, the claims of congressional “supremacy” in 
this sense repudiate both the origins and the subsequent history of the 
Constitution. The Founding Fathers came together first in Annapolis and 
then in Philadelphia because the nation was floundering under a govern- 
ment that was entirely congressional. The purpose and effect of the Consti- 
tution was to replace congressional government by a more complex system 
consisting of three autonomous, overlapping and interdependent branches, 
each of which, however, is entirely independent in some of its functions. 

It is impossible to exaggerate the practical effects of the new doctrine that 
the three branches of the American Government are not equal, but that 
Congress is primus inter pares. It would stand on its head one of the most 
important principles of policy that have hitherto governed the construction 
of the Constitution by the Supreme Court, by Presidents and by Congress. 

That principle is sometimes compressed into a legal formula, first stated 
by Hamilton, and supported thereafter by Jefferson, Marshall and many 
others, as well as by the pattern of usage. If a power is executive in nature, 
Hamilton said—that is, if it is neither legislative nor judicial—whether it 
happens to be mentioned in the text of the Constitution or not, it is presi- 
dential in character, unless it is excluded by the constitutional text. If a 
power is executive in this sense, presidential supremacy is the rule and 
congressional authority the exception, and exceptions are to be narrowly 

` construed.?’ 

Hamilton’s formula applied to the President the principle expounded 
later in relation to Congress by Marshall in McCulloch v. Maryland.” The 
several powers of the national Government, Marshall wrote, were conferred 
by the people in a brief, general constitution designed to be read and 
understood by the citizens at large. That document did not attempt to 
define the Government’s powers in detail or to foresee every situation in 
which they would be applied in the future. The Constitution is not “ʻa prolix 
code,” but a legal instrument intended to be interpreted by “general rea- 
soning.” When construing the powers of the national institutions, the rule 
of construction should not be narrow or niggardly, but one dominated by 
the great purposes of the Constitution itself. “Let the end be legitimate, let 
it be within the scope of the constitution, and all means which are appro- 
priate, which are plainly adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the constitution, are constitutional.”’?° 

The modern idea of congressional supremacy would repudiate and re- 
verse Marshall’s rule of construction. Congressional supremacy is taken to 
be the rule for all questions, not only for those which are legislative in 
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character. The President would be confined to those powers mentioned in 
the Constitution as presidential, and even those powers would be narrowly 
construed as exceptions to a general rule of congressional supremacy. 4 

The normal congressional impulse to nibble at the President's authority 
has gained momentum in recent years from four major sources. 

The first and perhaps the most important has been the nearly incredible 
growth in congressional staff, which goes back to the Legislative Reorgani- 
zation Act of 1946.*° Before that fateful reform was adopted, Congress and 
its committees relied largely on the administration of the day for assistance 
in research and drafting. Indeed, in those far-off times, members of Con- 
gress often did their own research and drafting. The Congressional Re- 
search Service of the Library of Congress provided some supplemental help, 
but until the recent past that service was extremely small. Today, congres- 
sional staffs include some 35,000 people, and the Congressional Research 
Service another 5,000. It is hardly remarkable that Capitol Hill has been 
sprouting splendid marble palaces to house the new bureaucracy. 

Like many other reasonable reforms, the growth of congressional staff 
has had unforeseen consequences. Members of Congress and their prolifer- 
ating committees and subcommittees have discovered that able and inde- 
pendent staffs are a decided asset for electoral as well as legislative purposes. 
Furthermore, appointing members of these staffs is a fruitful form of politi- 
cal patronage. And the staffs themselves have transformed the contest be- 
tween the President and Congress. The young men and women who serve 
Congress are intelligent, hard working and ambitious. They achieve satisfac- 
tion and reputation not by rubber-stamping the plans of the administration, 
but by revising or defeating them as conspicuously as possible—by amend- 
ing or rewriting administration drafts of bills, joint resolutions or committee 
reports; by suggesting dramatic or hostile lines of questioning to their prin- 
cipals for committee hearings; and by producing committee reports and 
draft speeches intended to shape the legislative history of the bill as it is 
finally enacted. 

The influence of a growing congressional staff on the relations between 
Congress and the President has been reinforced by a second source of 
increasing congressional power, the modern political habit of electing a 
Democratic Congress and a Republican President. The result has been 
rather popular with the voters, who regard it as another check and balance, 
restraining the malignant natural impulses of politicians. But the habit has 
decidedly negative features as well. It encourages partisan irresponsibility 
on the part of Congress even on major national issues, especially in foreign 
affairs, and it constitutes an additional obstacle to rational districting for the 
House of Representatives. 

These two tendencies together produce a third, the practice of writing 
long and elaborate statutés intended to control the President and the courts 
in great detail as they apply statutes and treaties to new situations. 
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The notion that legislatures can control the growth of law in such detail is 
` a naive delusion, but it is widely shared. Thus, a number of statutes—the 
War Powers Resolution of 1973 and the intelligence oversight legislation, 
particularly—require the President to report to Congress and to “consult” 
either with Congress or with named congressional committees or special 
groups. In the 100th Congress, Senators Nunn, Warner, Mitchell and Byrd 
put forward a proposal to revise the War Powers Resolution by eliminating 
its legislative veto provisions as obviously unconstitutional, but substituting 
a requirement that the President consult with a fixed group representing 
committees in both Houses before using or threatening to use the armed 
forces. The proposal has been resubmitted to the 101st Congress. 

The cure would be far worse than the disease. As sponsors of such legisla- 
tion freely concede, the purpose of the requirements is not “reporting” or 
“consulting,” but putting Congress or small groups of senior members of 
Congress into the middle of the President’s decision-making process “‘as 
equals.” Laws like this would in fact give the congressional leaders a veto 
over presidential action and thus destroy the unitary Presidency, one of the 
two great innovations of the American Constitution. 

Finally, congressional attacks on the President’s prerogatives in the field 
of foreign affairs draw strength from widespread protest against the foreign 
policy the United States has pursued since 1945. That protest is based on a 
nostalgic yearning for the neutrality and comparative isolation of the 
United States during the century between 1815 and 1914. It isan important 
factor both in American domestic politics and in American foreign policy, 
despite its irrationality. 

The constitutional balance between Congress and the Presidency cannot 
be restored without vigorous action by Presidents to defend the Presidency 
and by equally vigorous judicial intervention. Two principal reasons explain 
the weakness of the defending forces thus far. Recent Presidents have hesi- 
tated to challenge the congressional claims of supremacy directly, because 
they have felt vulnerable to congressional reprisals in many forms, and 
Congress, with the smell of victory in its nostrils, has been in the mood to 
inflict reprisals. Moreover, during most of the Reagan administration, the 
Justice Department tended to agree with the premise of congressional su- 
premacy, or at any rate to agree with the view that such conflicts should be 
settled by political bargaining, and not by an “‘activist’’ Supreme Court. 

As a result, the Presidency has not been vigorously defended in the 
courts, although the Supreme Court has sustained the principle of the sepa- 
ration of powers whenever it has been given the opportunity to do so. The 
principle of the separation of powers cannot be preserved, however, by 
default, defeatism and bad legal doctrine in the executive branch. Many of 
the wounds the institution of the Presidency has suffered in recent years 
have been self-inflicted. 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW __ [Vol. 83 


"THE PRESIDENT’S FOREIGN AFFAIRS POWER 
By Phillip R. Trimble* 


In the wake of Vietnam and Watergate, Congress set out to attack the 
imperial Presidency and to recapture its “historic constitutional role” in 
foreign policy. The tools of congressional activism included the National 
Commitments Resolution, the War Powers Resolution, the Case Act, the 
legislative veto over arms sales and nuclear exports, trade restrictions aimed 
at the Soviet Union and regulation of intelligence activities. In response, 
Presidents Carter and Reagan charged that Congress was invading presi- 
dential prerogatives. Joined by former executive branch officials and aca- 
demic commentators, they saw an amperial Congress and believed the solu- 
tion was a strengthened Presidency.’ 

By the end of the Reagan administration, however, many of the congres- 
sional triumphs of the 1970s seemed illusory. They did not in practice 
constrain executive power. The Case Act did not seem to change the use of 
executive agreements, and Presidents defied congressional resolutions 
dealing with the termination and interpretation of treaties. The National 
Commitments and War Powers Resolutions did not deter the Executive’s 
use of force or even engage serious congressional involvement in decisions 
on military force. The legislative veto was struck down by the Supreme 
Court. Trade restrictions directed at the Soviet Union failed. The prohibi- 
tion of covert. action in Angola was repealed, and the new oversight of 
intelligence operations seemed to have little practical effect, entirely apart 
from the Iran-contra affair. 

Against this background, some commentators have now renewed charges 
‘of executive usurpation of congressional prerogatives, and have called for 
new measures to restore the proper constitutional balance. For example, 
Professor Ely has urged that the War Powers Resolution be clarified and 
that the courts be empowered to force Congress to make decisions to use or 
not to use military force.” Professor Koh has suggested that “both Congress 
and the courts [be revitalized] as institutional counterweights to the Presi- 
dent. . . [to] fully redress the constitutional imbalance in national security 
decision-making.’* 


* Professor of Law, University of California, Los Angeles. 

* See generally THE PRESIDENT, THE CONGRESS AND FOREIGN POLicy (E. Muskie, K. Rush & 
K. Thompson eds. 1986) [hereinafter Muskie, Rush & Thompson]; L. BERMAN, THE AMERI- 
CAN PRESIDENCY (1987); J. SUNDQUIST, CONSTITUTIONAL REFORM AND EFFECTIVE GOVERN- 
MENT (1986). For the historical background, see generally L. FISHER, CONSTITUTIONAL 
CONFLICTS BETWEEN CONGRESS AND THE PRESIDENT (1985); J. SUNDQUIST, THE DECLINE 
AND RESURGENCE OF CONGRESS (1981) (hereinafter DECLINE AND RESURGENCE]; and T. 
FRANCK & E. WEISBAND, FOREIGN POLICY BY CONGRESS (1979). 

2 Ely, Suppose Congress Wanted a War Powers Act That Worked?, 88 Cotum. L. REV. 1379 
(1988). 

5 Koh, Why the President (Almost) Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair, 
97 YALE L.J. 1255, 1258 (1988). 
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On both sides of this debate, the protagonists have characterized the 
issues as ones of constitutional law—involving separation of powers and 
congressional/executive “prerogatives.” In this essay I argue that the dis- 
putes are mostly about influence, not law, because under a detached and 
narrowly “legal” analysis, Congress has virtual plenary authority over all 
aspects of foreign policy. The presidential foreign affairs power, on the 
other hand, may be superficially broad and open-ended in scope, but it is 
narrow in practice—its exercise is limited to unusual, particular contexts 
where executive initiative is required to deal with unexpected problems and 
congressional acquiescence seems likely. 

Throughout the period following World War II, Congress played a signif- 
icant and often adversarial role in determining foreign policy: it modified or 
reversed important parts of executive policy toward China, the Soviet 
Union, the Middle East and Canada, and it challenged the Executive’s treaty 
power and trade negotiation authority.* Congress demonstrated during this 
period that it has near plenary power over anything that is important to 
foreign policy. An effective foreign policy requires more than ideas and 
pronouncements. It requires institutions, agencies, people and money, and 
Congress controls them all. Through the authorization and appropriation 
process, Congress sets the terms of commerce; it provides military forces 
and intelligence capabilities; and it establishes the conditions for develop- 
ment assistance, security support programs and U.S. participation in inter- 
national organizations. It excludes particular countries from assistance and 
insists on help for others. It forces or induces Presidents to change policies 
ranging from arms contro] to human rights. Perhaps most importantly, it 
funds the personnel to carry out the policies that it declares and supports. 
Through oversight and informal pressure, it gets projects funded and de- 
funded, personnel appointed and priorities reexamined. Hardly any impor- 
tant executive branch decision is taken without consideration of the reaction 
in Congress. 

Notwithstanding congressional power and influence, the President is still 
the dominant force in foreign policy. Unfortunately, his wisdom has not 
always equaled his stature and, not surprisingly, presidential policies have 
not always succeeded. In addition, a particular presidential policy may be 
vigorously opposed by some, but still be sufficiently popular in Congress 
that opponents cannot garner the votes needed to frustrate it. A natural 


+ See generally J. ROURKE, CONGRESS AND THE PRESIDENCY IN U.S. FOREIGN POLICYMAK- 
ING—A STUDY OF INTERACTION AND INFLUENCE, 1945-1982 (1982). See also J. GADDIS, THE 
UNITED STATES AND THE ORIGINS OF THE COLD War, 1941-1947 (1972); Johnson, Japa- 
nese-Chinese Relations, 1952-1982, in JAPAN AND THE PACIFIC QUADRILLE 107, 108-09 (H. 
Ellison ed. 1987); Oksenberg, Congress, Executive-Legislative Relations and American China Policy, 
in Muskie, Rush & Thompson, supra note 1, at 227 (“The influence of Congress on China 
policy has been much greater than is ordinarily thought,” recalling Chinese Exclusion Act, 
McCarthy and Fulbright hearings, “sense” resolutions, personal pleas and influence over 
appointments). 

5 See C. ROSSITER, THE AMERICAN PRESIDENCY 36-40 (2d ed. 1960; issued with new 
introduction 1987). 
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reaction to both these circumstances is to fault the system. Criticism 
couched in constitutional terms can sound particularly telling: hence the 
argument that the President has usurped “congressional prerogative.” Yet, 
as the author of an exhaustive study of recent congressional activism has 
pointed out, “[t]he powers of the modern presidency clearly were not wres- 
tled by self-seeking chief executives from a struggling but ultimately yield- 
ing Congress in a series of constitutional coups d’état.””® Presidential power 
was accumulated pursuant to law, even congressional initiative.” Thus, 
under the Budget Act of 1921, Congress gave the President the initiative in 
determining national priorities. It delegated to him plenary authority over 
foreign commerce through IEEPA, the Export Administration Act and 
extensive trade legislation. It authorized and funded a standing armed force 
of over two million men and women, a vast intelligence bureaucracy, and 
dozens of agencies with thousands of officials participating in all facets of 
international organization and activities. For the most part, having created 
the bureaucracies, Congress has been content to let the Executive run them. 
Moreover, even when Congress has acted against the imperial Presidency, it 
has not always chosen to be effective. For example, it has not followed up 
the National Commitments Resolution, nor has it effectively disputed the 
executive claim that the 60-day limit in the War Powers Resolution is un- 
constitutional.* Congress has simply declined to play the role that propo- 
nents of the congressional prerogative would like it to play. 

It does not do so for good reason. Congress is above all a political body. Its 
members are practical politicians who see themselves as responsible for the 
effective functioning of the Government, in addition to being accountable 
to their particular constituencies. Because of their role as national states- 
men—occasionally enhanced by a desire for higher office—they recognize 
that many foreign policy problems are truly national problems and do in- 
deed require “one voice,” which a legislative body cannot provide. Being 
practical politicians, they also understand that foreign policy decisions re- 
quire compromises of competing interests and often trade-offs between 
regional or factional constituencies to promote the overall national interest. 
More fundamentally, the strictly political interests of Congress lead it to 
expect and to defer to presidential leadership. Those interests include, most 
obviously, reelection.? To that end, a member must advance particular 
special interests and also maintain a favorable public posture as an effective 
legislator and politician. Those interests inevitably dictate some positions, 
for example on trade and military programs, or aid to Greece and Israel. 
But most foreign policy is far removed from immediate political concerns. 
Senator Case repeated a quip, perhaps apocryphal, by one of his colleagues 
to the effect that “I go to the Health, Education and Labor Committee to 
help my constituents, and I come here [to the Foreign Relations Committee] 


ê J. SUNDQUIST, DECLINE AND RESURGENCE, supra note 1, at 155. 

7 See generally C. ROSSITER, supra note 5; L. FISHER, PRESIDENTIAL SPENDING POWER 
(1975). 

8 See Ely, supra note 2. 

° See generally D. MAYHEW, CONGRESS: THE ELECTORAL CONNECTION (1974). 
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to have fun.’’!° Politically, there is often no advantage in having to take a 
position, through a recorded vote, on pressing foreign policy questions with 
no immediate implication for local constituencies and with uncertain long- 
term consequences. To the contrary, it may be preferable to accept presi- 
dential leadership and preserve the ability to criticize decisions that turn out 
wrong. That can enable a person to take credit for popular decisions and to 
criticize, gathering helpful publicity and stature, those that go awry. 11 Thus, 
a member may. see no advantage in having to vote on support for the: 
opposition in Angola or Cambodia. Stopping communism may be popular; 
but if victory results in advancing the fortunes of South Africa or Pol Pot, it 
may not be so desirable. Voting for a policy necessarily entails taking respon- 
sibility for its failure. 

In other situations, it may serve a member’s political interest to let the 
President take the heat for decisions that are conceded to be desirable in the 
overall national interest but are unpopular in certain sectors. It may be 
awkward to vote for or against retaliatory tariffs, like those imposed in 
response to the European Community’s ban on hormone-treated beef; they 
will hurt some importers while helping some farmers, but will also risk a 
general trade war that would hurt everyone. Third World debt relief is 
another example. 

Congress is subject to other obvious limitations in setting foreign policy, 
of which thoughtful members are certainly aware.'? Diplomacy requires a 
long-term perspective, while Congress tends to be influenced by short-term 
interests. Congress often concentrates on narrow or immediate issues, deal- 
ing with broad problems as if a single factor should be of determinative 
significance. Congress acts through the blunt instrument of legislation, 
which can be modified only by more legislation. Once a policy has been 
legislatively directed, it remains in force until someone can overcome the 
inertia preventing new legislative action. When a problem vacates the 
headlines, it may not be easy to get the legislature to focus on the signifi- 
cance of changed circumstances. l 

Members also recognize that the executive branch can act quickly and has 
expertise and secret information unavailable to Congress. These are the 
classic justifications for presidential power. They are less persuasive today 
than they were in the 18th century, because of expanded congressional 
staffs, regular travel abroad, greater access to information and the effects of 
international interdependence generally. Nevertheless, the information/ 
expertise gap must still induce members to be somewhat wary of taking 
responsibility for matters about whose consequences they feel less confident 
than they would in domestic affairs. 


10 The comment was made to the author when he served on the staff of the committee. 

11 Cf. Barton, Formulating and Implementing America’s Foreign Policy: What Role for Congress? 
(Book Review), 58 TEx. L. Rev. 1015 (1980) (calling attention to Congress’s tendency to 
logroll on behalf of special constituencies, without calculating the overall national interest, and 
to appear to be taking action while avoiding responsibility). 

12 See generally T. FRANCK & E. WEISBAND, supra note 1. 
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The political context thus helps explain the continued authorization and 
delegation of power to the executive branch. That context also suggests that 
proposals urging Congress to “mend its ways” and assert the power that it 
unquestionably has are likely to fall on reluctant ears. The courts seem 
unlikely to intervene in these cases, not only for the usual reasons under- 
pinning the political question doctrine, but also because Congress does not 
need help in protecting its prerogatives. As outlined above, the legislative, 
spending, oversight and de facto informal powers of Congress are practi- 
cally unbounded. Moreover, even if they seemed so disposed, the courts 
should not force Congress to act, contrary to the political interests of the 
members. Foreign policy decisions are normally political and ad hoc, not 
principled. They should be made by politically accountable officials, not 
detached, unelected judges.’® 

In sum, the prospects for congressional resurgence or judicial activism in 
this area seem slim. Presidential influence remains dominant because of 
congressional delegation, authorization and tolerance. More fundamen- 
tally, the dominance of the Presidency is intertwined with the prevailing 
ideology of U.S. foreign policy, which includes a notion of U.S. example and 
leadership in world affairs that requires executive initiative. The President’s 
constitutional foreign affairs power must be defined in light of this back- 
ground. 

The foreign affairs prerogative of the President refers to those actions 
that he may take or decline to take in the face of an inconsistent act of 
Congress. In his celebrated concurrence in the Youngstown case, Justice 
Jackson pronounced the President’s power to be “at its lowest ebb” when he 
acts contrary to a congressional command, but Jackson did not try to define 
the scope of this residual power.’* In the other camp, Justice Sutherland 
referred to “the very delicate plenary and exclusive power of the President 
as the sole organ of the federal government in the field of international 
relations,”'® but he, too, did not try further to define that power. Presidents 
and their supporters are frequently no more illuminating. Their vague and 
open-ended claims may reinforce the image of an imperial Presidency, not 
subject to congressional control. Moreover, the arcane structure of argu- 
ment that is made in support of the power adds an air of unreality to the 
discussion. 

The standard approach to constitutional interpretation, relying primarily 
on analysis of original intent, seems particularly indeterminate and unper- 
suasive in this context. Courts may need to invoke original intent, but their 
reasons are inapplicable in this context. An unelected judiciary may feel 
compelled to resort to original intent because it enhances the legitimacy of 
its decisions, an especially important factor in a society that views demo- 


13 The courts should still be prepared to intervene in cases threatening individual constitu- 
tional rights. See J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS 
(1980). 

H Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) (Jackson, J., 
concurring). 

‘8 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936). 
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cratic accountability as the basis for the legitimate exercise of state power.'® 
No similar constraint affects the decisions by Congress and the President; 
they are regularly accountable through the political process. In the separa- 
tion of powers context, the political bodies of government may be more 
appropriately viewed as an elected judiciary, forging through their interac- 
tion a constitutional common law of foreign policy power. Under this view, 
the most important source of constitutional interpretation becomes the 
modern decisions reached by the two branches, just as the courts find recent 
common law precedents more relevant than older decisions.” 

A survey of the post-1945 practice shows the outlines of a constitutional 
common law of presidential foreign relations powers centering on protec- 
tion of presidential leadership and initiative, subject to congressional re- 
view. The key to presidential leadership is the negotiation function. Every- 
one agrees that the President has the exclusive power of official communica- 
tion with foreign governments. This power includes the related power to 
negotiate agreements—on any matter—subject to any necessary imple- 
menting action to give the agreement domestic legal effect.'* The negotia- 
tion prerogative has been confirmed by recent practice. For example, the 
State Department opposed the 1973 Hartke resolution, which would have 
inserted the Senate into the negotiating process,'? and the 1975 Snyder 
amendment, which would have denied funding for negotiations leading to 
the surrender of the Panama Canal Zone.”° Executive branch officials, with 
congressional acquiescence, also construed the scope of the prerogative to 
include the right to preserve the confidentiality of diplomatic communica- 
tions and related executive deliberations.” Similarly, the executive branch 


16 See, e.g., J. ELY, DEMOCRACY AND DISTRUST (1980). 

17 To elaborate this point, it is necessary to grapple with several issues beyond thee scope of 
this essay, including the unusually conspicuous relationship of law and politics in this context, 
the extent to which members of Congress follow principles of constitutional law in their 
decisions, the role of original intent in whatever method of constitutional interpretation seems 
appropriate and whether there is any meaningful pattern to the congressional-presidential 
decisions taken since World War II. The judgments expressed in this essay are based on 
secondary sources, congressional studies, hearings, reports and other documents, and execu- 
tive branch sources, but not on a day-to-day reading of the Congressional Record. 

18 See, e.g., 42 Op. Att'y Gen. 3 (1960) (President may conclude agreement waiving U.S. 
sovereign immunity in foreign courts, but cannot subject United States to liability in excess of 
amounts authorized by Congress); 42 Op. Att’y Gen. 421 (1970) (may reschedule debt unless 
prohibited by Congress). 

9 S. Res. 99, 93d Cong., Ist Sess.; 119 Conc. REC. 12,102-03 (1973). The Department of 
State opposed the resolution, citing historical practice against using the Senate as a “council of 
advice.” See 1973 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL Law 172-76 (A. 
Rovine ed.). 

2 1975 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL Law 436-38 (A. Rovine 
ed.). The Department stated that the amendment would not be a proper subject for congres- 
sional action, quoting Curtiss-Wright. The House-Senate conference substituted a provision 
dealing with the proposed treaty instead of the negotiation. The House at first rejected the 
conference report, but then reversed itself. 

2! See, e.g., 41 Op. Att’y Gen. 507 (1960) (Congress rejected amendment purporting to deny 
appropriations when Secretaries of State declined to give Congress information regarding 
communications with foreign governments); 43 Op. Att’y Gen., No. 4 (Sept. 4, 1975) (Senate 
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opposed measures to restrict the making of executive agreements;”* and it 
terminated the Taiwan defense treaty without complying with a congres- 
sional resolution calling for prior consultation.*? The President’s negotia- 
tion function thus includes the ability to make official communications, even 
quite important ones that effectively make new foreign policy. 

At the same time, the prerogative is not exercised in a vacuum. Congress 
can effectively influence the content of diplomatic communications. Con- 
gress and individual members have induced the Executive to advance claims 
or present positions of particular interest to the member. Congress may also , 
legislatively declare policy, as it did on human rights, and through oversight 
assure that the Executive is in fact taking steps to implement that policy. 
This does not mean, however, that Congress may legally force the Executive 
to present a specified message to a specified government at a specified time 
regardless of the Executive’s judgment as to its advisability in that particular 
context. For example, it would seem to be unconstitutional for Congress to 
require the President to deliver a message to China threatening loss of air 
transport rights unless China invited the Dalai Lama to Beijing to negotiate 
the future of Tibet within 30 days. But Congress may constitutionally re- 
quire the President to take autonomy of minority groups into account in 
formulating foreign policy positions generally. By the same token, Congress 
would not be authorized to deny the President the right to deliver a particu- 
lar message to China concerning the Dalai Lama. That is the heart of the 
executive power. As to general prohibitions against categories of communi- 
cation, e.g., requests for support for the contras, the issue is more difficult to 
resolve. 

The President is not entitled to invade an exclusive congressional power, 
such as declaring war or appropriating funds, nor is he authorized to com- 
mit an act denied to the federal Government as a whole, such as conferring a 
title of nobility. Beyond that, however, there do not seem to be any general- 
izable limits. Only rarely could the President constitutionally act contrary to 
a general congressional prohibition, but in some contexts such action would 

‘be permitted. To define the conditions for these situations in principled 
terms is difficult. One such situation would arise if an unforeseen crisis 


Banking Committee declined to adopt amendments requiring Commerce Department to give 
Congress confidential information relating to trade with Communist nations, noting two simi- 
lar examples); Agreement on Trade Relations between the United States and the People’s Republic of 
China: Hearing Before the Subcomm. on International Trade ‘of the Senate Comm. on Finance, 96th 
Cong., Ist Sess. 30-32 (1979); Resolution of Inquiry Concerning the U.S. Vote in the U.N. Security 
Council on Israeli Settlements in the Occupied Territories: Hearings Before the House Comm. on Foreign 
Affairs, 96th Cong., 2d Sess. 52-53, 60, 81 (1980). But see H. Rep. No. 597, 98th Cong., 2d 
Sess. (1984) (Reagan apparently sent up information dealing with diplomatic communications 
regarding Grenada). 

22 See Congressional Oversight of Executive Agreements: Hearings Before the Subcom. on Separation 
of Powers of the Senate Comm. on the Judiciary, 94th Cong., Ist Sess. (1975). Even executive 
opponent Sen. Abourezk conceded that the President “has the sole authority, but not to 
implement the agreement.” Id. at 223. 

23 See Taiwan: Hearings Before the Senate Comm. on Foreign Relations, 96th Cong., lst Sess. 85 
(1979). 
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required presidential action and congressional acquiescence in that action 
seemed probable. For example, to settle the Iran hostage crisis, President 
Carter terminated certain causes of action in federal courts and required 
that they be settled by international arbitration.” That act was at odds with 
the Foreign Sovereign Immunities Act of 1976. Congress did not object 
after holding hearings on the accords, and the Supreme Court validated the 
exercise of presidential power. Presidents have also negotiated export re- 
straint measures for steel and automobiles that are at odds with the antitrust 
laws, and Congress has not complained. 

These examples need not be taken to mean that the President has the 
power generally to override acts of Congress for foreign policy purposes. 
The examples cannot be generalized. Dames & Moore does not mean that the 
President may always eliminate causes of action in federal courts to secure 
the release of hostages. It does mean that the foreign relations power may 
occasionally extend to action inconsistent with acts of Congress when the 
foreign policy urgency presented by the particular situation requires such 
action and Congress seems likely to acquiesce. Presidential exercise of 
power is always subject to ex post facto review by Congress to weigh both 
the genuineness of the urgency and the wisdom of the action. If Congress 
disagrees, it can repudiate the President formally. Congressional action in | 
response to assertions of the presidential prerogative in these contexts 
should in turn trump the presidential power, and the process of constitu- 
tional lawmaking will continue. 

A theory of the foreign affairs power must take account of the vastly 
increased expectations that Congress and the American people have devel- 
oped for the role and performance of government since the New Deal. It 
must also accommodate the self-image of world leadership that the Ameri- 
can body politic has adopted and that forms the core of American foreign 
policy ideology. Finally, international interdependence has become a reality 
in the 1980s; hence, the expected governmental role can be played effec- 
tively only through intense interaction with other governments and entities. 
That role in turn requires day-to-day initiatives and responses that fre- 
quently can only be made by the Executive—dealing, for example, with 
exchange rates, oil supplies, enforcement of trade agreements, unwanted 
foreign investment, terrorism and human rights, disaster relief, nuclear 
nonproliferation, intifada in the West Bank, hostages in Lebanon, insur- 
gency in the Sudan and, regrettably, military crises. These matters invari- 
ably require the balancing of many factors to determine the overall national 
interest in the particular case. The decision to take action, and to select the 
appropriate form, is the heart of the executive function. The foreign affairs 
prerogative protects the ability of the Executive, subject to ex post facto 
review by Congress, to determine within each particular instance what ac- 
tion to take or not to take in communicating and negotiating with foreign 
governments and other international actors to settle pressing international 
problems. j 


24 See Dames & Moore v. Regan, 453 U.S. 654 (1981). 
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How TIGHTLY CAN CONGRESS DRAW 
THE PURSE STRINGS? 


By Louis Fisher* 


Of all the revelations emanating from the Iran-contra hearings, the most 
startling constitutional claim was the assertion that Congress cannot control 
foreign affairs by withholding appropriations. According to the argument 
advanced by some administration officials, if Congress prohibits the use of 
appropriations for foreign policy objectives—as it did with the Boland 
amendment—the President can nevertheless continue his goals by soliciting 
funds from the private sector and from foreign countries. If one well dries 
up, tap another. This theory has profound implications for executive- -legisla- 
tive relations and constitutional government. 


I. FUNDING THE CONTRAS 


Beginning in 1982, Congress adopted a variety of statutory directives to 
restrict the Reagan administration’s assistance to the contras. Language 
added to a continuing resolution in 1982. prohibited the Central Intelli- 
gence Agency or the Department of Defense from furnishing military 
equipment, military training or advice, or other support for military activi- 
ties “to any group or individual, not part of a country’s armed forces, for the 
purpose of overthrowing the Government of Nicaragua or provoking a 
military exchange between Nicaragua and Honduras.’” In a report issued 
on May 13, 1983, the House Permanent Select Committee on Intelligence 
described the statutory curb as ineffective. The insurgents in Nicaragua 
“openly acknowledged” their goal of overthrowing the Sandinistas and 
provoking a “military confrontation.”* Congress discovered early in 1984 
that the administration, operating through the CIA, had mined the harbors 
of Nicaragua. Congress responded with the following statutory language: 
“It is the sense of the Congress that no funds heretofore or hereafter 
appropriated in any Act of Congress shall be obligated or expended for the 
purpose of planning, directing, executing, or supporting the mining of the 
ports or territorial waters of Nicaragua.” 

Finally, on October 12, 1984, Congress adopted strict language intended . 
to prohibit all executive assistance of any kind to support the contras. The 
language of the Boland amendment was intended to be all-embracing to 
prevent any further circumvention by executive officials: 


During fiscal year 1985, no funds available to the Central Intelligence 
Agency, the Department of Defense, or any other agency or entity of 


* Senior Specialist, Congressional Research Service, Library of Congress. The author served 
as Research Director to the House Iran-contra committee and assisted with the final report. 
The views expressed in this article are solely his own. 

' Further Continuing Appropriations Act, Pub. L. No. 97-377, §793, 96 Stat. 1830, 1865 
(1982). 

? H.R. Rep. No. 122, 98th Cong., Ist Sess., pt. 1 at 11 (1983). 

3 Deficit Reduction Act of 1984, Pub. L. No. 98-369, §2907, 98 Stat. 494, 1210. 
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the United States involved in intelligence activities may be obligated or 
expended for the purpose or which would have the effect of support- 
ing, directly or indirectly, military or paramilitary operations in Nica- 
ragua by any nation, group, organization, movement, or individual.’ 


Congress devised this tortured language because the administration had 
demonstrated a disposition to exploit every possible loophole; it was the 
intention of Congress to close them all. 

Even with this explicit language, some legislators suspected that the 
Reagan administration might find ways to assist the contras. During hear- 
ings on March 26, 1985, Senator Christopher Dodd said that there 


have been a number of rumors or news reports around this town about 
how the administration might go about its funding of the contras in 
Nicaragua. There have been suggestions that it would be done through 
private parties or through funneling funds through friendly third na- 
tions, or possibly through a new category of assistance and asking the 
Congress to fund the program openly.° 


Ambassador Langhorne A. Motley, appearing as the administration’s 
spokesman, assured Senator Dodd that there would be no attempt to cir- 
cumvent the Boland amendment by soliciting funds from private parties or 
from foreign governments. He offered his unqualified assurance that the 
Boland amendment would be complied with fully: 


Nobody is trying to play games with you or any other Member of 
Congress. That resolution stands, and it will continue to stand; and it 
says no direct or indirect. And that is pretty plain English; it does not 
have to be written by any bright, young lawyers. And we are going to 
continue to comply with that.® 


Ambassador Motley provided similar assurances to the House Committee 
on Appropriations on April 18, 1985. He testified that the administration 
would not attempt to solicit funds from outside sources to assist the contras.” 
When President Reagan signed the continuing resolution that contained the , 
strict language of the Boland amendment, he did not issue a statement 
claiming that Congress had overstepped its powers and that the administra- 
tion would pursue its course in Nicaragua. The Attorney General did not 
challenge the constitutionality of the Boland amendment. The Office of 
Legal Counsel in the Justice Department did not conclude in any internal 
memorandum or report that the amendment was invalid or nonbinding. 

Nevertheless, at the very moment Ambassador Motley testified before 
two congressional committees, executive branch officials were actively so- 
liciting funds from private parties and from foreign governments to assist 


4 Continuing Appropriations Act for Fiscal Year 1985, Pub. L. No. 98-473, §8066(a), 98 
Stat. 1837, 1935 (1984). 

5 Security and Development Assistance: Hearings Before the Senate Comm. on Foreign Relations, 99th 
Cong., lst Sess. 908 (1985). 

§ Id. at 910. At the time he testified, Ambassador Motley was Assistant Secretary of State for 
Inter-American Affairs. 

7 Department of Defense Appropriations for 1986 (Part 2): Hearings Before the House Comm. on 
Appropriations, 99th Cong., lst Sess. 1092 (1985). 
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the contras. Working closely with the White House and the National Secu- 
rity Council, private citizens raised money from private contributors to 
provide military weapons and supplies to the contras. Administration offi- 
cials also made repeated efforts to obtain funds from foreign governments, 
succeeding with some countries and failing with others.® In a misguided 
moment, Congress even authorized the Secretary of State in 1985 to solicit 
contributions from foreign governments for humanitarian assistance to the 
contras.'® On the basis of that authority, Assistant Secretary of State Elliott 
Abrams solicited $10 million from Brunei and the money was promptly 
placed in a wrong account in Switzerland, never to reach the contras.!! 

Only one document from the administration asserted that the Boland 
amendment permitted some executive officials to assist the contras. Bretton 
G. Sciaroni, counsel to the President’s Intelligence Oversight Board, issued 
a memorandum on September 12, 1985, concluding that the National Secu- 
rity Council was not covered by the: Boland amendment.'? This memoran- 
dum was never made available to Congress or to the public; its existence was 
revealed only after the Iran-contra affair became public in November 1986. 
If the legal analysis in the memorandum is correct, John Poindexter, Robert 
McFarlane, Oliver North and other members of the NSC staff could do 
what the intelligence community, the Defense Department and “‘any 
other agency or entity’’ had been prohibited from doing by the Boland 
amendment. 

The Sciaroni memorandum is deficient in several respects. First, under 
the terms of the Boland amendment, the NSC is an “entity . . . involved in 
intelligence activities.” The National Security Act provides that there “ 
established under the National Security Council a Central Intelligence 
- Agency.”!® How can a subordinate body (the CIA) be involved in intelli- 
gence activities but not the controlling agency (the NSC)? Second, the 
NSC-CIA relationship is elaborated in Executive Order No. 12,333, issued 
by President Reagan on December 4, 1981. The order states that the NSC 
“shall act as the highest Executive Branch entity that provides review of, 
guidance for and direction to the conduct of all national foreign intelli- 
gence, counterintelligence, and special activities [covert operations], and 
attendant policies and programs.’’!* This provides clear evidence that the 


8 REPORT OF THE CONGRESSIONAL COMMITTEES INVESTIGATING THE IRAN-CONTRA AF- 
FAIR, H.R. Rer. No. 433 and S. REP. No. 216, 100th Cong., Ist Sess. 85-103 (1987) [herein- 
after IRAN-CONTRA REPORT]. 

° Id. at 38-39, 45, 63, 69-70. 

i0 Intelligence Authorization Act for Fiscal Year 1986, Pub. L. No. 99-169, §105(b)(2), 99 

` Stat. 1002, 1003 (1985). 

1! TRAN-CONTRA REPORT, supra note 8, at 148-49, 352-53. 

12 Memorandum from Bretton G. Sciaroni to Robert C. McFarlane, Assistant to the Presi- 
dent for National Security Affairs (Sept. 12, 1985), reprinted in 100-5 Iran-Contra Investigation: 
Joint Hearings Before the Senate Select Comm. on Secret Military Assistance to Iran and the Nicaraguan 
Opposition and the House Select Comm. to Investigate Covert Arms Transactions with Iran, 100th 
Cong., Ist Sess. 1158 (1988) [hereinafter Iran-Contra Hearings]. 

13 50 U.S.C. §403(a) (1982). 

4 46 Fed. Reg. 59,941 (1981), reprinted in 50 U.S.C. §401, at 45, §1.2 (1982). 
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NSC is “involved in intelligence activities” within the meaning of the 
Boland amendment. Moreover, as defined in the order, the Director of 
Central Intelligence “shall be responsible directly to the President and the 
NSC.”?5 The CIA shall “conduct services of common concern for the In- 
telligence Community as directed by the NSC.””’® The principal responsibil- 
ity for implementing the order, entitled “United States Intelligence Activi- 
ties,” falls to the NSC.!” Third, even if one rejects this line of argument, the 
plain fact is that the NSC under North and company was “involved in 
intelligence activities.” 

The idea that North and other members of the NSC could carry out a 
covert operation to assist the contras is inconsistent with another section of 
Executive Order No. 12,333. No agency except the CIA “may conduct any 
special activity [covert operation] unless the President determines that an- 
other agency is more likely to achieve a particular objective.’”’'* President 
Reagan never determined that the NSC should conduct a covert action to 
replace the CIA. Such a determination would have deliberately undermined 
the Boland amendment, shifting the operating responsibility from an 
agency proscribed by law to one that attempts, by stealth and proxy, to 
achieve an end prohibited by Congress. Had Reagan used the NSC as a 
substitute for the CIA, I think that he would have committed an impeach- 
able offense, for reasons detailed in the section that follows. 


II. POWER OF THE PURSE 


The Framers were familiar with efforts by English kings to rely on extra- 
parliamentary sources of revenue for their military expeditions and other 
activities. Some of the payments came from foreign governments. Because 
of these transgressions, England lurched into a civil war and Charles I lost 
both his office and his head.’? The rise of democratic government is directly 
related to legislative control over all expenditures. 

The U.S. Constitution attempted to avoid the British history of civil war 
and bloodshed by vesting the power of the purse squarely in Congress. 
Under Article I, section 9, “No Money shall be drawn from the Treasury, 
but in Consequence of Appropriations made by Law.” In Federalist No. 48, 
James Madison explained that “the legislative department alone has access 
to the pockets of the people.”’”° In Article I, section 8, Congress is empow- 
ered to lay and collect taxes, duties, imposts and excises; to borrow money 
on the credit of the United States; and to coin money and regulate its value. 
This power of the purse, said Madison in Federalist No. 58, represents the 
“most compleat and effectual weapon with which any constitution can arm 
the immediate representatives of the people, for obtaining a redress of every 
grievance, and for carrying into effect every just and salutary measure.”’*! 


15 50 U.S.C. at 45, §1.5. i8 Td, at 46, §1.8(6. 

17 Id, at 50, §3.2. 18 Td. at 46, §1.8(e). 

19 P, EINZIG, THE CONTROL OF THE PURSE 57-62, 100-06 (1959). 
20 THE FEDERALIST No. 48, at 334 (J. Madison) (J. Cooke ed. 1961). 
21 Id. No. 58, at 394 (J. Madison). 
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The Framers did more than place the power of the purse with Congress. 
They deliberately divided government by making the President the com- 
mander in chief and reserving to Congress the power to finance military 
expeditions. The Framers rejected a government in which a single branch 
could both make war and fund it. In Federalist No. 69, Alexander Hamilton 
argued that the American President was far less threatening than the King 
of England. Hamilton explained that the power of the king “extends to the 
declaring of war and to the raising and regulating of fleets and armies.””? In 
contrast, the Constitution placed those powers expressly with Congress. 
Thomas Jefferson praised this transfer of the war power ‘‘from the execu- 
tive to the Legislative body, from those who are to spend to those who are 
to pay.”23 ` l 

Madison warned against placing the power of commander in chief in the 
same hands as the power to go to war: 


Those who are to conduct a war cannot in the nature of things, be proper 
or safe judges, whether a war ought to be commenced, continued, or con- 
cluded. They are barred from the latter functions by a great principle in 
free government, analogous to that which separates the sword from the 
purse, or the power of executing from the power of enacting laws.”4 


George Mason advised his colleagues at the Philadelphia convention in 1787 
that the “purse & the sword ought never to get into the same hands 
«whether Legislative or Executive.)”*5 

The congressional power of the purse is not unlimited. Congress cannot 
use appropriations bills to enact bills of attainder, to restrict the President’s 
pardon power or to establish a national religion.?° The Constitution pro- 
hibits Congress from diminishing the salaries of the President or federal 
judges.” Congress would overstep its boundaries if it “refused to appro- 
priate funds for the President to receive foreign ambassadors or to make 
treaties.’’?* It is conventional to say that Congress, in adding conditions and 
provisos to appropriations bills, may not achieve unconstitutional results. 
But this merely restates the issue. What types of conditions are unconstitu- 
tional? It is false to assume that conditions on appropriations bills are proper 
for domestic legislation but impermissible for legislation governing foreign 
affairs and the war power. In foreign affairs as in domestic affairs, Presi- 


2? Id. No. 69, at 465 (A. Hamilton). 

23 5 THE WRITINGS OF THOMAS JEFFERSON 123 (P. Ford ed. 1895). 

24 6 THE WRITINGS OF JAMES MADISON 148 (G. Hunt ed. 1906). 

25 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 139-40 (M. Farrand ed. 
1937). 

26 Bills of attainder: United States v. Lovett, 328 U.S. 303 (1946); Blitz v. Donovan, 538 
F.Supp. 1119 (D.D.C. 1982); pardon power: Hart v. United States, 118 U.S. 62 (1886); United 
States v. Klein, 80 U.S. (13 Wall.) 128 (1871); religion: Flast v. Cohen, 392 U.S. 83, 104-05 
(1968). 

27 U.S. Const. Art. II, §1, and Art. IL, §1; United States v. Will, 449 U.S. 200 (1980). 

28 Stith, Congress’ Power of the Purse, 97 YALE L.J. 1343, 1351 (1988). However, the House of 
Representatives may deny appropriations to implement treaties. L. FISHER, CONSTITUTIONAL 
CONFLICTS BETWEEN CONGRESS AND THE PRESIDENT 260-68 (1985). 
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dents acknowledge that Congress can use conditions to tailor its spend- 
ing power.”® 

The issue does not change simply because legislation affects the Presi- 
dent’s role as commander in chief. The President is empowered “‘to direct 
the movements of the naval and military forces placed by law at his com- 
mand, and to employ them in the manner he may deem most effectual to 
harass and conquer and subdue the enemy.’”*° The discretion accorded to 
the President is substantial, but it is the power placed by law at his command. 
Congress used its power of the purse to halt military operations in Southeast 
Asia in 1973.3! Three years later, with the Clark amendment, Congress 
prohibited all assistance for conducting military or paramilitary operations 
in Angola.*? More recently, in 1986, Congress used language in an appro- 
priations bill to prohibit U.S. forces from operating within 20 miles of the 
Nicaraguan border while providing assistance to the contras.** 

The CIA uses a contingency fund to initiate covert operations before 
notifying Congress. If administrations abuse this authority and claim a con- 
stitutional right not to notify Congress, even within 48 hours or some mini- 
mal period, Congress can abolish the contingency fund and force the Presi- 
dent to seek congressional approval in advance for each covert action. 

With regard to war powers in general, Congress may pass a concurrent’ 
resolution (not subject to the President’s veto) stating that it shall not be in 
order in either House to consider any bill, joint resolution or amendment 
that provides funding to carry out any military actions inconsistent with an 
enabling statute, such as the War Powers Resolution. Under the ruling of 
INS v. Chadha,** concurrent resolutions may not direct the President or the 
executive branch, but they can control the internal procedures of Congress. 

As a result of Chadha, it has been suggested that the War Powers Resolu- 
tion should be amended by replacing the concurrent resolution with a joint 
resolution, which must be presented to the President for his signature or 
veto. I would retain the concurrent resolution. First, Chadha is written too 
broadly as it is and should be restricted by defining legislative veto as a 
condition placed on delegated authority. In the case of the War Powers 
Resolution, Congress delegated nothing. It merely established a procedure 
to facilitate the collective judgment of the executive and legislative 
branches. A President would be free to regard a concurrent resolution as 
lacking in legal authority and without force or effect, but he would have to 
decide whether it is politically sound to continue a military conflict opposed 


29 L, HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 114 (1972). 

5° Fleming v. Page, 50 U.S. (9 How.) 602, 615 (1850). 

31 Second Supplemental Appropriations Act, 1973, Pub. L. No. 93-50, §307, 87 Stat. 99, 
129; Continuing Appropriations for Fiscal Year 1974, Pub. L. No. 93-52, §108, 87 Stat. 130, 
134 (1973). See L. FISHER, PRESIDENTIAL SPENDING POWER 110-18 (1975). 

32? International Security Assistance and Arms Export Control Act of 1976, Pub. L. No. 
94-329, §404, 90 Stat. 729, 757. 

33 Continuing Appropriations, Fiscal Year 1987, Pub. L. No. 99-591, §216, 100 Stat. 
3341-299, 3341-307 (1986). 

34 462 U.S. 919 (1983). 
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by a majority of each House. Requiring action by joint resolution means that 
if Congress wants to terminate funding and the-President vetoes the restric- 
tion (as President Nixon did in 1973), Congress has to muster a two-thirds 
majority in each House to override the veto. Under these conditions, an 
executive-initiated war can persist so long as the President maintains the 
support of one-third plus one in one House.’ That is not a constitutionally 
acceptable result. 

It is possible to conduct federal operations with private and foreign funds, 
but only when authorized by Congress. Statutes have created trust funds to 
receive gifts from the private sector’? and from foreign governments.*” Gift 
funds must be placed in the Treasury Department and spent only for objects 
defined by Congress.*® The purpose is to “ensure that the executive branch 
remains dependent upon the congressional appropriations process.’’®? 

Beginning with the Neutrality Act of 1794, Congress has specifically 
forbidden private citizens from organizing military expeditions against a 
foreign government.*° U.S. foreign policy must be conducted through polit- 
ical institutions, not private parties. A Department of Justice analysis in 
1979 concluded that the legislative history of the Neutrality Act “clearly 
shows that the evil it proscribed was precisely and exclusively one which 
threatens the ability of the Government to-carry on a coherent foreign 
policy.’”*! 

Despite these precedents and principles, Colonel North asserted that the 
President “could authorize and conduct covert operations with nonappro- 
priated funds.’”4? He was asked at the hearings: “[I]f Congress told the 
President he could not ask foreign countries or private individuals for finan- 
cial or other official assistance for the Contras, there would be serious doubt 
whether Congress had exceeded its constitutional power, correct? North 
replied: ‘‘If Congress passed such a measure, it would clearly, in my opinion, 
be unconstitutional.’’*? 

This argument suffers from weaknesses both political and constitutional. 
If President Reagan had defied the Boland amendment by seeking financial 
or other assistance from foreign countries or private individuals, at a mini- 
mum this would have subjected the United States to ridicule and humilia- 
tion. Having been rebuffed by Congress, the President would go, hat in 
hand, to foreign governments and private citizens for assistance in imple- 
menting the administration’s foreign policy. Such conduct would risk a 


35 L, FISHER, supra note 28, at 169-70, 321-22. 

36 3] U.S.C. §1321 (1982). 37 5 U.S.C. §7342 (1982). 

38 31 U.S.C. §3302 (1982). 

39 U.S. GENERAL ACCOUNTING OFFICE, PRINCIPLES OF FEDERAL APPROPRIATIONS LAW 
5-65 (1982); see also id. at 5-82-89. 

49 1 Stat. 369 (1794); 18 U.S.C. §§ 960-962 (1982). 

4! Office of Legal Counsel, U.S. Department of Justice, Applicability of the Neutrality Act to 
Activities of the Central Intelligence Agency, memorandum from Larry L. Sims to Philip B. 
Heymann, Assistant Attorney General, Criminal Division, at 5 (Oct. 10, 1979). 

42 100-7 Iran-Contra Hearings, supra note 12, pt. II at 37. 

43 Id., pt. I at 207. 
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major collision with Congress, with the President acting in the face of a 
congressional policy enacted into law. In such circumstances, I believe a 
President would invite, and deserve, impeachment proceedings. He would 
fail in his constitutional duty to see that the laws are faithfully executed, and 
he would precipitate a constitutional crisis by merging the power of the 
sword with the power of the purse. 

Moreover, soliciting funds from foreign governments to promote U.S. 
foreign policy opens the door to widespread compromise and corruption. 
-Admiral Poindexter testified that the administration could withhold infor- 
mation from Congress because the contras were being assisted with nonap- 
propriated funds: “we weren’t using appropriated funds. They were pri- 
vate, third-country funds.”’** Accepting funds from foreign governments to ' 
sustain U.S. policy creates an implicit quid pro quo, requiring the United 


States to reciprocate by giving contributing countries extra consideration in `` 


the form of foreign assistance, military assistance, arms sales and trade 
concessions.*® 


III. CONCLUSIONS 


For reasons that have both constitutional and practical dimensions, U.S. 
foreign policy must be conducted only with funds appropriated by Con- 
gress. Allowing the President to carry out foreign policy with private or 
foreign contributions would create what the Framers feared most: the union 
of the purse and the sword. The Framers deliberately separated those. 
powers to protect individual liberties. Fusing the powers in today’s world ` 
creates dangers far greater than in 1787. At the Iran-contra hearings, Sec- 
retary of State George Shultz repudiated the idea of using nonappropriated 
funds for foreign policy: “You cannot spend funds that the Congress doesn’t, 
either authorize you to obtain or appropriate. That is what the Constitution 
says, and we have to stick with it.”’46 f 

Beyond constitutional considerations is the practical necessity of cultivat- 
ing congressional support for foreign policy. In a major address in 1984, 
Secretary of Defense Caspar W. Weinberger said that a prerequisite for 
using combat forces abroad is “some reasonable assurance we will have the 
support of the American people and their elected Representatives in Con- 
gress.. . . We cannot fight a battle with the Congress at home while asking 
our troops to win a war overseas. . . .”*” After the damaging confronta- 
tions of the Vietnam years, Secretary of State Henry Kissinger expressed the 
need for executive-legislative cooperation: 


The decade-long struggle in this country over executive dominance in 
foreign affairs is over. ‘The recognition that the Congress is a coequal. 
branch of government is the dominant fact of national politics today. 


44 100-8 id. at 158. 35 100-1 id. at 25, 201, 279-80. 

46 100-9 id. at 75. 

47 The Uses of Military Power, Remarks Prepared for Delivery by the Honorable Caspar W. 
Weinberger, Secretary of Defense, at 6 (Nov. 28, 1984). 
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The executive accepts that the Congress must have both the sense 
and the reality of participation; foreign policy must be a shared enter- 
prise.** 


The President, his political appointees, and departmental careerists must 
construct a foreign policy that attracts the understanding and approval of 
Congress and the public. Only through such efforts can the United States 
create a foreign policy that has a chance of success and continuity. 


RETHINKING WAR POWERS: BY LAW OR BY 
‘““THAUMATURGIC INVOCATION’’? 


By Thomas M. Franck* 


In matters of foreign relations and national security, Presidents believe 
they know best, because they, alone, possess the information, advice and 
range of means to meet an imminent threat. It follows that when the judi- 
ciary or the Congress seeks to second-guess the exercise of what Chief 
Executives now are pleased to call the “foreign relations and national secu- 
rity power,” they are regarded as gratuitous intermeddlers. This is nowhere 
more tenaciously asserted by Presidents than in matters pertaining to the 
deployment of U.S. armed forces for combat abroad. 

Neither the judiciary nor the Congress accepts this executive version of 
the constitutional] distribution of powers. In the words of Judge Leventhal, 
the 


executive would have it that the Constitution confers on the executive 
absolute discretion in the area of national security. This does not stand 
up. While the Constitution assigns to the President a number of powers 
relating to national security, including the function of commander-in- 
chief and the power to make treaties and appoint Ambassadors, it 
confers upon Congress other powers equally inseparable from the na- 
tional security, such as the powers to declare war, raise and support 
armed forces and, in the case of the Senate, consent to treaties and the 
appointment of ambassadors.” 


Of course, some judges have taken to heart Justice Sutherland’s sweep- 
ing dictum in the 1936 Curtiss-Wright case,” which supports the presidential 
claim of virtually exclusive and unreviewable powers. In the 1948 Waterman 
Steamship case, Justice Jackson seemed to embrace Sutherland's view. ““The 
President,” he wrote for the Court, 


48 72 Dep’T ST. BULL. 562 (1975). 

* Murry and Ida Becker Professor of Law, New York University; Editor in Chief. This 
article in part incorporates testimony given by the author to a subcommittee of the Senate 
Committee on Foreign Relations. The War Power After 200 Years: Congress and the President at a 
Constitutional Impasse: Hearings Before the Special Subcomm. on War Powers of the Senate Comm. on 
Foreign Relations, 100th Cong., 2d Sess. 1258 (1989). 

! United States v. American Tel. & Tel. Co., 567 F.2d 121, 128 (D.C. Cir. 1977). 

? United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). See also Johnson v. 
Eisentrager, 339 U.S. 763, 785-86, 788-89 (1950). 
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both as Commander-in-Chief and: as the Nation’s organ for foreign 
affairs, has available intelligence services whose reports are not and 
ought not to be published to the world. It would be intolerable that 
courts, without the relevant information, should review and perhaps 
nullify actions of the Executive taken on information properly held 
secret. 


Moreover, “even if courts could require full disclosure, the very nature of 
executive decisions as to foreign policy is political, not judicial.’’? Four years 
later, Jackson wrote his much more influential concurrence in Youngstown,‘ 
holding that the President’s wartime seizure of the steel industry was immu- 
nized neither from judicial review nor from legislated strictures. It did not 
avail the President that the seizure occurred during a foreign relations crisis 
and was necessitated by military logistics. Even in such stressful circum- 
stances, the Court measured the validity of an exercise of executive discre- 
tion by applying the legislated standards. 

It is this later Jacksonian skepticism that was adopted by judge Skelly 
Wright, when he warned that “although the attempt to claim Executive 
prerogatives or infringe liberty in the name of national security and order 
may be motivated by the highest of ideals, the judiciary. must remain vigi- 
lantly prepared to fulfill its own responsibility to channel Executive action 
within constitutional bounds.” An even more emphatic echo came from 
Judge Tamm, who insisted, in the Algonquin decision, that neither “the term 
‘national security’ nor ‘emergency’ is a talisman, the thaumaturgic invoca- 
tion of which should, ipso facto, suspend the normal checks and balances on 
each branch of Government.’ 

If the judiciary has sent mixed signals in response to executive claims of 
absolutism in the conduct of foreign relations and national security—its 
“thaumaturgic invocation” —the conduct of Congress has been even less 
coherent. On the one hand, it has tried, by prospective legislation, to lay 
down ground rules that would make Congress a partner in decisions affect- 
ing war and peace. On the other, when those ground rules have been 
violated, Congress as a body has not notably risen to defend either its rules 
or its prerogatives. Even when courts have hinted that they might feel 
compelled to umpire a direct conflict between President and Congress over 
the use of the armed forces in the absence of a declaration of war,’ the 
legislature has shied away from occasioning such a confrontation. Instead, ae 
has acquiesced, specifically or tacitly, in unilateral presidential initiatives.® 


3 Chicago & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948). 

4 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson, J., concur- 
ring). 

5 Zweibon v. Mitchell, 516 F.2d 594, 604-05 (1975). 

€ Algonquin SNG, Inc. v. Federal Energy Admin., 518 F.2d 1051, 1062 (D.C. Cir. 1975). 

7” Although me Vietnam “war” was not declared by Congress, it received “steady Congres- 
sional support.” Congress would have to be “opposed to the continuance of hostilities.” Mas- 
sachusetts v. Laird, 451 F.2d 26, 34 (lst Cir. 1971). See also Mitchell v. Laird, 488 F.2d 611, 
616 (D.C. Cir. 1973). 

® Massachusetts v. Laird, 451 F.2d at 34. 
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In this respect it has appeared that the political will of Congress to defend 
its part of the war power usually is at its nadir at the very moment when its 
constitutional right to insist on participation is at its zenith: that is, at the 
inception of armed hostilities. On the other hand, Congress’s political will to 
intervene in the conduct or termination of hostilities already under way 
seems to rise—particularly if the conflict is going badly—even as its consti- 
tutional right to participate in such matters begins to wane.° It was this 
conundrum which the War Powers Resolution’ sought to resolve. Its ful- 
crum was a set of new procedures to compel decisive congressional involve- 
ment within 60 days of any presidential deployment of forces for combat. 
Unfortunately, the procedure has not worked. It is sobering and instructive 
to examine the extent of this failure and its causes. Only then is it possible to 
consider realistically what, if anything, Congress should do next to reassert 
its purported aim and constitutional obligation: to share in the conduct of 
foreign relations and the protection of our national security. 

Experience with the War Powers Resolution spans four administrations, 
three Republican and one Democratic. It encompasses conflicts in Indo- 
china, Iran, Libya, Lebanon, Grenada, Nicaragua, the Persian Gulf and 
Chad. A House of Representatives committee print” lists no fewer than 19 
reports to Congress that have been made under the Resolution by Presi- 
dents Ford, Carter and Reagan. 

An evaluation of this record demonstrates that the War Powers Resolu- 
tion is not working as intended. The Resolution has not inhibited the Presi- 
dent from deploying force on his sole authority. It has not promoted genu- 
ine prior consultation, let alone cooperative sharing of responsibility, be- 
tween the legislative and executive branches. It has, instead, led to creative 
evasion by an Executive determined to protect its asserted right to deploy 
U.S. forces whenever, in its opinion, the national security so warrants. The 
Resolution has not propelled the courts into umpiring the disputes arising 
out of this executive brandishing of the “thaumaturgic invocation.” It has 
not prodded congressional majorities to rear up when the President flouts 
their legislated procedures governing military deployment for combat. 

The War Powers Resolution was a good idea, but its drafting and execu- 
tion were faulty. Instead of authorizing the President to use the armed 
forces in limited circumstances—such as an armed attack on U.S. forces, 


8 Judge Wyzanski, writing for the court, wrote that once hostilities are fully under way, the 
congressional role changes: even if Congress were to end its support of the war, the President's 
duties would 


not go beyond trying, in good faith and to the best of his ability, to bring the war to an end 
as promptly as was consistent with the safety of those fighting and with a profound concern 
for the durable interests of the nation—its defense, its honor, its morality. 


Mitchell v. Laird, 488 F.2d at 616. That, obviously, could take a long time. 

10 Pub. L. No. 93-143, 87 Stat. 555 (1973) (50 U.S.C. §§1541—1548 (1982)). 

11 SUBCOMM. ON ARMS CONTROL, INTERNATIONAL SECURITY AND SCIENCE OF THE HOUSE 
COMM. ON FOREIGN AFFAIRS, 100TH CONG., 2p Sess., THE WAR POWERS RESOLUTION, 
RELEVANT DOCUMENTS, CORRESPONDENCE, REPORTS (Comm. Print 1988) [hereinafter WAR 
Powers 1988]. 
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possessions or, perhaps, citizens—for as long as necessary, it authorized 
their use in unlimited circumstances for a fixed period. This stands the 
Constitution on its head.!? Moreover, it struck a bad deal. Although the 
President was given what was taken to be carte blanche as to the circum- 
stances in which he could utilize the armed forces, he has never once given 
Congress what it asked for in return: the report that would trigger the 
60-day limitation on his exercise of force. 

For the most part, the law has been treated by everyone rather as if it were 
a potted plant. Although, as noted, Presidents have made 19 general reports 
to Congress, only President Gerald R. Ford ever thought it necessary to 
comply with the requirement to report the deployment of armed forces for 
combat under section 4(a)(1).’° This is the section which triggers section 
5(b), the provision that terminates presidential war making after 60 days 
unless it has been endorsed by Congress. However, when Ford made a 
, specific 4(a)(1) report, it was in circumstances of swift rescue deployment, 
where there was no likelihood that the operation would continue beyond a 
few hours or days. In those situations where longer engagements were 
undertaken, not once has a section 4(a)(1) report been filed. 

Section 5(b) was intended to propel Congress into presidential planning at 
the early stages of a U.S. military action. It requires the members either to 
approve the President’s initiative specifically or, by inaction, to take respon- 
sibility for its termination. However, section 5(b) has utterly failed to ac- 
complish this because Presidents have refused.to make the report required 
to start the clock ticking. Even when U.S. forces were actually engaged in 
protracted fighting in the Persian Gulf, no 4(a)(1) report was filed and none 
was demanded by Congress. Instead, individual members were left to sue 
the President in an effort to get a declaratory judgment compelling him to 
report and thus start the clock. The courts, however, refused this invitation 
to enter a fray from which Congress itself had decamped.'* 

With the reporting-cum-termination provisions of the law unenforced 
and with its other remedy, the legislative veto provision of section 5(c), 
rendered moot by the Supreme Court’s Chadha decision,'® the two engines 
of the War Powers Resolution were effectively disabled. Congress is now left 
with a law that, at heart, merely invites it to legislate case by case to prohibit 


12 See Franck, After the Fall: The New Procedural Framework for Congressional Control over the War 
Power, 71 AJIL 605 (1977). 

18 Section 4(a)(2) was twice cited specifically by President Ford: in connection with the 
Danang evacuation operation in a report of Apr. 4, 1975, and the Cambodian evacuation in a 
message of Apr. 12, 1975. His report of Apr. 30, 1975, on the Vietnam evacuation noted §4 in 
general. Only in the case of the Mayaguez rescue, in a report of May 15, 1975, did President 
Ford specifically “take note” of §4(a)(1). None of the 15 other reports specifically acknowl- 
edged §4(a)(1). See Collier, The War Powers Resolution: Fifteen Years of Experience, in War Powers: 
Origins, Purposes and Applications: Hearings Before the Subcomm. en Arms Control, International 
Security and Science of the House Comm. on Foreign Affairs, 100th Cong., 2d Sess. 240, 255-57 
(1988). 

114 Lowry v. Reagan, 676 F.Supp. 333 (D.D.C. 1987), aff'd per curiam, No. 87-5426 (D.C. Cir. 
Oct. 17, 1988). 

13 INS v. Chadha, 462 U.S. 911 (1983). 
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an unauthorized executive use of military force. A law that does no more 
than that does nothing. In fact, the Jaw does even less to rebut “thaumatur- 
gic invocation,” for it concedes quite a bit to the Executive, including a 
seemingly unfettered right to make war anywhere, for any reason, for up to 
60 days. This might be thought to argue for repeal. 

Repeal, however, while warranted in strictly jurisprudential terms, has 
hidden political costs. It sends a signal that would be open to misconstruc- 
tion, seeming to invite ever broader assertions of executive ascendancy. 
These psychic costs of repeal argue for a serious effort by Congress to 
reform the law instead. Without reform, however, the balance tilts toward 
outright repeal. 

The case for reform does not rest solely on the merit of that constitutional 
balance among the branches which the Act tried, but failed, to ensure. One 
undesired and undesirable side effect of the War Powers Resolution, as it 
has evolved in practice, is that it has enveloped foreign policy in a miasma of 
legalities. It has transformed argument about the political wisdom of being 
involved in military encounters—in the Gulf of Tonkin, or the Persian Gulf, 
or the Gulf of Sidra—into an arcane debate about the legality and constitu- 
tionality of various foreign policy initiatives. This change in emphasis im- 
poverishes the marketplace of ideas and shrinks the dimensions of public 
comprehension and participation. It simply leaves most Americans bewil- 
dered and disaffected. 

The purpose of the Resolution was to encourage serious dialogue on 
war/peace issues between the branches of government, and between the 
Government and the public. In any reform of the War Powers Resolution, 
that objective must be restored as its centerpiece. This does not mean that 
the legal and constitutional separation of powers issues do not matter. They 
most certainly do. But the effect of the Resolution on the public life of our 
nation should be to resolve the constitutional issues with sufficient simplic- 
ity, clarity and certainty to permit concentration on the policy debate about 
the wisdom or folly of any particular engagement of the armed forces. Only 
if the law can make clear what is legal can the political process concentrate 
on what is wise. ` 

The War Powers Resolution lacks textual clarity, in part because it is a 
pastiche of separate and quite different House and Senate drafts. This 
vagueness has encouraged creative evasion by the executive branch. The 
first objective of any reform thus should be to establish as clearly as possible 
the respective authority of Congress and the President. 

Insofar as there is doubt about the scope of presidential authority to 
engage in limited hostilities without congressional authorization,'® Congress 
has the power to resolve those doubts by exercising its power under Article 
1, section 8, clause 18 of the Constitution to ‘‘make all laws which shall be 


'8 Not so long ago, it was perfectly proper to insist, as a matter of constitutional doctrine, that 
no war-making power could ever be delegated by Congress, for that “improperly commingled 
the powers of the two branches.” See Sparkman, Changing Concepts of Control of the Armed Forces, 
61 Dick. L. REv. 335, 336 (1957). 
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necessary and proper for carrying into Execution . . . all . . . Powers 
vested by this Constitution in the Government of the United States, or in 
any Department or Office thereof.” The point of clear legislative definition 
is not merely to clarify the distribution of powers and invest it with greater 
certainty, but also to reclaim those powers which Congress has abdicated by 
its inaction in the face of executive initiatives.’’ To define successfully is to 
limit. As Justice Jackson said in his Youngstown concurrence: “congressional 
inertia, indifference or quiescence may sometimes, at least as a practical 
matter, enable, if not invite, measures on independent presidential responsi- 
bility.”"'® However, once Congress does express itself clearly, the same pres- 
idential action, if incompatible with that expression of legislative intent, will 
find his power “at its lowest ebb.”!° The powers of the President “are not 
fixed but fluctuate, depending upon their disjunction or conjunction with 
those of Congress.” The power of Congress in foreign relations, as in 
other, matters increases, and the discretion of the President commensu- 
rately shrinks, when laws are passed regulating procedural and substantive 
aspects of those relations.”! 

If clear statutory, definition of the limits of presidential discretion is im- 
portant for reasons indicated by Jackson’s concurrence in the Steel Seizure 
case, it is equally important under the rules of justiciability established in 
Baker v. Carr.* There, Justice Brennan, while denying that “every case or 
controversy which touches foreign relations lies beyond judicial cogni- 
zance,” nonetheless noted the difficulty judges encounter when the issues 
“turn on standards that defy judicial application.”*? Although even the 
clearest of standards do not invariably make judicial application easy, partic- 
ularly in the foreign relations field, clarity, simplicity and certainty of 
standards do help convince the judiciary to umpire. A willingness to do so 
was expressed in several of the Vietnam cases, even before enactment of the 
War Powers Resolution. The Court of Appeals for the Second Circuit, for 
example, has made it clear that “the war declaring power of Congress, 
enumerated in Article I, section 8, of the Constitution, contains a ‘discover- 
able standard calling for some mutual participation by Congress.’ ”?* Such 
participation can take the form of a prospective delegation of discretion to 


17 The origins of this congressional abdication extend into the early history of the Constitu- 
tion. For the more egregious 19th-century examples, see H. Cox, WAR, FOREIGN AFFAIRS 
AND CONSTITUTIONAL POWER 307-31 (1984). 

18 Youngstown, 343 U.S. at 637 (Jackson, J., concurring). 

19 Id. 20 Id. at 635. 

2! Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 (1986). The Court said 
that “under the Constitution, one of the Judiciary’s characteristic roles is to interpret statutes 
and we cannot shirk this responsibility merely because our decision may have significant 
political overtones.” Id. at 230. That case involved a conflict between a statute and a presiden- 
tial foreign relations initiative. The Court specifically sought to “recognize the premier role 
which both Congress and the Executive play in this field.” Jd. But, obviously, if Congress’s role 
is to be recognized by the judiciary, it must speak in terms the judiciary can understand and 
utilize. 

#2 369 U.S. 186 (1962). 23 Id. at 211. 

*4 Orlando v. Laird, 443 F.2d 1039, 1040 (2d Cir. 1971). 
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engage U.S. forces in hostilities. Congress, however, should use the delega- 
tion to draw a bright line between what presidential discretionary deploy- 
ment of U.S. forces has been authorized prospectively, and what has not. 

As the War Powers Resolution is currently drafted, it contains no stand- 
ards whatsoever, no guidance to the President, the courts or the public as to 
when—in what circumstances—the President must obtain congressional 
assent before taking the armed forces of the United States into actual or 
anticipated combat. Section 2(c) at first appears to provide such guidance, 
but it fails: first, because it isa purely prefatory section; and, second, because 
the House-Senate Conference Report actually states that the operative pro- 
visions of the War Powers Resolution “are not dependent upon the lan- 
guage of this subsection.””° If section 2(c) were intended to serve as a state- 
ment of Congress’s notion of the extent and limits of presidential power, it 
would be fatally flawed. No provision, for example, is made for executive 
action to rescue Americans imperiled abroad. 

The first object of Congress in revising the War Powers Resolution must 
therefore be to establish in law its view of when the President may use the. 
armed forces without its consent. ‘These circumstances should be (1) to repel 
an armed attack or imminent attack on the United States or its armed forces, 
(2) to effect the speedy and safe evacuation of U.S. citizens from the high 
seas or foreign territory if the government of a ship’s flag or of a territory is 
unable to provide the requisite standard of protection for Americans re- 
quired by international law, and (3) to permit the President to respond to a 
resolution of the UN Security Council under chapter VII of the Charter.”® 
These are the limits of sole presidential prerogative which are compatible 
with the intent of the constitutional distribution of powers.?’ 

Within these specified areas, the President should be authorized to deploy 
armed forces at his sole discretion. Indeed, he may have prerogative power 
to use military force in these circumstances. All the more reason for Con- 
gress. to add its delegation imprimatur, because in doing so it clarifies a. 
“twilight zone” authority and also because, by authorizing it can also shape 
and limit the way the authority is used. Even in areas where Presidents may 
have prerogative powers, it has been clear since Chief Justice Marshall’s 
decision in Little v. Barreme” that, in the absence of a formal declaration of 
war, Congress can regulate the parameters of less formal hostilities. A pre- 
rogative power of the President can be limited by Congress, if it speaks 
clearly and sets manageable standards that do not vitiate the prerogative. 
Indeed, a rejected Senate version of section 3 of the War Powers Resolution 
sought to do precisely that. It enumerated the circumstances in which the 
President, without prior congressional authorization, could rescue endan- 


25 War Powers, Conference Report, Joint Explanatory Statement of the Committee of Conference, in 
WAR POWERS 1988, supra note 11, at 7, 14. 

28 See H.J. Res. 462, 100th Cong., 2d Sess (1988) (introduced by Rep. Peter A. DeFazio); see 
also H.J. Res. 157, 101st Cong., Ist Sess. (1989). 

27 Durand v. Hollins, 8 Fed. Cas. 111 (C.C.S.D.N.Y. 1860) (No. 4,186). 

28 6 U.S. (2 Cranch) 170 (1804). 
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gered Americans abroad. Before doing so, he was to ‘‘make every effort to 
terminate such a threat without using the Armed Forces of the United 
States, and shall, where possible, obtain the consent of the government of 
such country before using the Armed Forces.’’*® These are reviewable pro- 
cedural standards. By failing to include such specific limits on the exercise of 
executive discretion, the War Powers Resolution made it.almost inevitable 
that the prerogative powers would be expanded creatively to cover almost 
anything under the rubric of rescuing Americans abroad or defending 
against apprehended attack.” Any reform of the War Powers Resolution 
should begin not only with an enumeration, but also with a careful definition, 
of the circumstances in which the President may deploy the armed forces for 
combat on his sole authority. (Such definitions, usually, are best cast in 
procedural terms. Courts seem more comfortable reviewing adherence to 
procedural steps required by law than interpreting substantive matters re- 
quiring foreign policy expertise.) 

Once Congress has legislated such a clear definition, a judicially cogniza- 
ble boundary will have been drawn. But how is such a boundary to be 
defended? The President, not Congress, speaks for the nation to the world; 
he, not Congress, acts as commander in chief of the armed forces—making 
the best-drafted limits mere paper tigers, as Professor Harold Koh, in a 
different context, has demonstrated in an essay fittingly entitled Why the 
President (Almost) Always Wins in Foreign Affairs.2! Commanders in chief more 
than once have demonstrated willingness to act even in the face of specific 
and unambiguous legal prohibition, as best exemplified in the Mayaguez 
rescue.®? Who is to invigilate even the clearest of boundaries between per- 
missible and impermissible presidential use of military power? The answer is 
that Congress, short of deploying the sergeant-at-arms (too little weight), 
the- impeachment power (too much weight) or executive harassment by 
oversight committees (too little and too late), has only two potential allies to 
help it defend even the most clearly surveyed boundaries of presidential 
authority. One is the federal judiciary, the other the U.S. Treasury. Both 
should be utilized, and the procedure for their use should be spelled out in 
the law. 

As we have seen, it is uncertain whether the federal courts would be 
willing to defend such a boundary, even one clearly marked; but an effort 


39 War Powers Act, S. 440, 93d Cong., Ist Sess. (1973). 

3° History is a reliable guide to the penchant of the President for creating the very situation 
that he then asserts an “inherent” right to respond to with armed force. See J. Javits, WHO 
MAKES WAR: THE PRESIDENT VERSUS CONGRESS 169-205 (1973); STAFF OF SENATE COMM. 
ON FOREIGN RELATIONS, 91sT CONG., 2D SESS., DOCUMENTS RELATING TO THE WAR 
POWER OF CONGRESS, THE PRESIDENT’S AUTHORITY AS COMMANDER-IN-CHIEF, AND THE 
WAR IN INDOCHINA 322, 324-25 (Comm. Print 1970). 

31 Koh, Why the President (Almost) Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair, 
97 YALE LJ. 1255 (1988). 

52 See Report dated May 15, 1975, from former President Gerald R. Ford, to Hon. Carl Albert, former 
Speaker of the House of Representatives, in compliance with section 4(aX 1) of the War Powers Resolution, 
relative to the Mayaguez incident, in WAR POWERS 1988; supra note 11, at 45. For the view that 
this action was illegal, see Franck, supra note 12. 
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should be made to give them the optimum opportunity to do so. To this end, 
the legislation, in addition to spelling out clear, applicable standards, should 
specifically authorize the courts to umpire, and create the procedural requi- 
sites for, a “case or controversy” between Congress and President. 

Can the legislature tell the courts to umpire? It can probably create 
standing, but justiciability is another matter. The courts have used the 
political question doctrine as a shield against involvement. One hundred 
and ten members of Congress could not induce the courts to consider 
. whether the deployment of U.S. forces in the Persian Gulf had triggered the 
reporting requirements—and, by implication, the 60-day limit—of sections 
4(a)(1) and 5(b) of the War Powers Resolution.®® Nevertheless, Congress 
should try harder by legislatively mandating jurisdiction. Judges might lis- 
ten to a law that authorizes them to decide; they have done so before. In 
Banco Nacional de Cuba v. Sabbatino,** the courts refused to apply interna- 
tional law to decide the legality of acts by foreign governments involv- 
ing expropriation of U.S. assets. However, after Congress enacted the 
“Hickenlooper Amendment” to the Foreign Assistance Act of 1961, which 
required the courts to decide such cases “‘on the merits giving effect to the 
principles of international law,” the federal judiciary complied. In Banco 
Nacional de Cuba v. Farr, the district court, acknowledging Congress’s “‘con- — 
siderable measure of power with respect to the courts,” concluded that 
“when Congress, dealing with subject matter within the powers delegated to 
it by the Constitution, speaks with respect to a voluntary judicial policy of 
self-limitation, the courts are bound to follow its directions unless compelled 
not to do so by the Constitution.” While the self-limitation in 
Sabbatino was the act of state doctrine and that in the Persian Gulf litigation 
the political question doctrine, both are constitutionally based.3” 

Equally, Congress can improve the prospects of judicial umpiring by ad- 
dressing the issue of ripeness. In Goldwater v. Carter,’ Justice Powell, in his 
concurring opinion, expressed the view that the courts should decide dis- 
putes between the executive and legislative branches only when they “reach 
a constitutional impasse”? and ‘“‘final disposition of the question presented 

. . would eliminate, rather than create, multiple constitutional interpre- 
tations.’’*° To pass this test, he suggested, Congress would have to “chal- 
lenge[ ] the President’s authority” by “appropriate formal action,” and 
the resulting uncertainty would have to be perceived by the judiciary as 
having ‘‘serious consequences for our country.’’*! This judicial standard for 


33 Lowry v. Reagan, 676 F.Supp. 333 (D.D.C. 1987), aff d per curiam, No. 87-5426 (D.C. Cir. 
Oct. 17, 1988). 

34 376 U.S. 398 (1964). 3 22 U.S.C. §2370(e)(2) (1982}. ; 

36 243 F.Supp. 957, 975-76 (S.D.N.Y. 1965), affd, 383 F.2d 166 (2d Cir. 1967), cert. denied, 
390 U.S. 956, reh’g denied, id. at 1037 (1968). 

37 For the opinion that the act of state doctrine “is constitutionally compelled,” see Occi- 
dental of Umm al Qaywayn, Inc. v. A Certain Cargo of Petroleum Laden Aboard Tanker 
Dauntless Colocotronis, 577 F.2d 1196, 1200-01 n.4 (5th Cir. 1978). 

38 444 U.S. 996 (1979). 39 Id. at 997. 

4 Id, at 1001. 41 Id. at 1002. 
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justiciability is remarkably high, much higher than one imposed by the 
District of Columbia Circuit in 1978, when 60 members of Congress were 
allowed to litigate the question whether the Panama Canal Treaties, by 
conveying government property to a foreign nation, had abridged the right 
of the House of Representatives under the property clause (Article 4, sec- 
tion 3, clause 2) of the Constitution.** Nevertheless, any reform of War 
Powers might well emplace procedures by which Congress could meet 
Powell’s higher standard. It is not unreasonable for judges to insist that the 
members of Congress first precipitate an actual institutional confrontation 
between the branches before expecting the judiciary to resolve it. A way 
should be found to bring such a confrontation from the realm of conjecture 
into manifest realization. If Congress and the President are speaking in 
raucous cacophony ona matter pertaining to war and peace, no judge would 
be justified in withholding judgment by a fastidious concern that the subject 
matter is “demonstrably committed” to another branch or that the matters 
in dispute “uniquely demand single-voiced statement of the Govern- 
ment’s views.””*? 

‘The House and Senate could manifest ripeness simply by following Justice 
Powell’s signposts, amending their rules of procedure to provide that, on 
motion by any ten members of each House and utilizing accelerated proce- 
dures, a vote must be taken on a resolution of disapproval whose passage 
would signify, the existence of a constitutional impasse. The resolution 
would stipulate that a specific presidential use of force had been found to 
constitute a violation of the limits on the authority vested in the President to 
deploy the armed forces for combat. 

The resolution of disapproval, proposed as the trigger for action by the 
courts and the Treasury, would take the form of a concurrent resolution, 
which does not require presidential signature. Its validity would not be 
threatened by the Supreme Court’s decision against concurrent resolutions 
in INS v. Chadha,“ because, unlike the “‘legislative vetoes” voided in that 
case, this resolution of disapproval would not have the force of law, being 
purely a procedural resolution limited in its effect to the Houses of Con- 
gress. It would ripen the controversy between the branches so as to bring 
about a litigated solution and trigger certain procedures pertaining to De- 
fense Department money bills. For neither purpose need Congress resort to 
lawmaking, nor need it obtain the President’s signature.*® 

Reliance on the courts is not Congress’s only means to enforce the law and 
rebut “thaumaturgic invocation.” The other potential ally is the Treasury, 
over whose expenditures Congress has undoubted supremacy. House and 
Senate rules of procedure could further be amended to provide that if a 
resolution of disapproval is passed by the two chambers, and the President 


#2 Edwards v. Carter, 580 F.2d 1055 (D.C. Cir. 1978). 

43 Baker v. Carr, 369 U.S. 186, 211 (1962). 

41 INS v. Chadha, 462 U.S. 911 (1983). 

+5 See Glennon, The War Powers Resolution Ten Years Later: More Politics than Law, 78 AJIL 571, 
578-80 (1984). 
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nevertheless persists, a point of order, movable by any member, would lie to 
foreclose consideration of any bill authorizing or appropriating funds for 
the Department of Defense. If further fiscal clout were needed, the War 
Powers Resolution itself could be amended to provide that no funds pre- 
viously or thereafter authorized or appropriated by any law could be used 
by the President to pay for the use of the armed forces or other forces under 
his command for purposes incongruent with his authority under the Con- 
stitution and the law. ` 

The combined effect of these several provisions, to say the least, would be 
to ripen a political confrontation into a judicially cognizable dispute, and, 
simultaneously or seriatim, to draw shut the purse strings when the Presi- 
dent exceeds his constitutional and legislatively ordained authority. 

These remedies are simple and clear. They call for legislated guidelines 
clarifying the authority of the President to use the military on his sole 
initiative. They set in place procedures by which Congress, if those guide- 
lines are ignored by the President, could ask for the help of the courts. If 
that help is not forthcoming and the presidential war making continues, 
funding (both retrospectively and prospectively) would cease to be available. 

These are means at Congress’s disposal to bring its as yet unutilized 
reserves of power into play in conflicts with a Presidency claiming sole 
control over national security and the conduct of foreign relations. It would 
be better if these powers, like the arsenal of nuclear weapons, could induce 
compromise, even cooperation, without ever having to be deployed. Taylor 
Reveley has described cooperation as the constitutional system’s “iron de- 
mand on the President and Congress.”* To bring it about, both branches 
must develop a will to share power, a tendency rare in those usually able to 
persevere alone. Even if, perchance, the Executive were induced to em- 
brace a policy of codetermination, new mechanisms for cooperation with 
Congress would have to be fashioned. Senators Byrd, Warner, Nunn and 
Mitchell have made a pioneering bipartisan effort to invent such a process 
by which meaningful consultation and negotiations between the branches 
could occur. It envisages a contact group of some ten persons from the 
House and Senate leadership, and the leadership of the two foreign rela- 
tions, intelligence and defense committees.*’ 

Such a contact group would need to be adequately staffed to compete 
with executive preeminence in information and it would have to be en- 
dowed with a power of subpoena. The group should be a conduit without 
becoming a bottleneck. Thus, any ten members of Congress—and not only 
those in the contact group—should have the power to move the aforemen- 
tioned resolution of disapproval. This would ensure that the contact group, 
while enjoying prestigious prerogatives and powers of persuasion, would 
not become the instrument by which the President once again coopts the 
legislative branch. 


46 T, REVELEY, WAR POWERS OF THE PRESIDENT AND CONGRESS 49 (1981). 
11 S.J. Res. 323, 100th Cong., 2d Sess. §3(b)(1)(A) (1988); a somewhat larger group is also 
visualized by §3(c)(1). 
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In summary: the War Powers Resolution, as it has operated, is not faithful 
to its stated purposes. It has not been conducive either to decisive confron- 
tation or to cooperation between the branches. This failure owes something 
to a congressional misperception of what legislation can accomplish. Laws 
cannot be self-executing in the sense of compelling the Executive or, for that 
matter, the Congress to carry their purpose into operation. When a law 
requires the President to act in accordance with established procedures and 
criteria, four institutions are available to buttress the law’s mandate and to 
urge compliance: the Congress itself, the judiciary, the Treasury and public. 
opinion. Each of these has some persuasive capability, yet each is difficult to 
mobilize in a crunch. Clarity and simplicity of legislated standards and 
automaticity of legislated procedures are the means by which Congress may 
yet persuade the President to rely more on consultation and codetermina- 
tion and less on “thaumaturgic invocation.” 


WAR Powers: THE OPERATIONAL CODE OF COMPETENCE 
By W. Michael Reisman* 


Wholly apart from the questions of whether and under what circum- 
stances major coercion is permissible under international law and whether 
minor coercion, including threats, is lawful, there is a broad and deep 
national consensus that the United States should continuously develop a 
military capacity sufficient for a range of contingencies and maintain it ina 
state of readiness.’ The consensus has been far less certain with regard to 
who will decide, and how, to initiate and use this capacity, at varying intensi- 
ties. The original terms of the Constitution have been invoked by partisans 
of opposing views,” but debate in those terms has proved inconclusive. 
Behind the legal bickering, a complex, but unstated, operational code? has 


* Wesley N. Hohfeld Professor of Jurisprudence, Yale University; Board of Editors. The 
author acknowledges contributions of Myres S. McDougal, Andrew R. Willard and Allison M. 
Zieve. 

1 See, e.g., National Security Act of 1947, 10 U.S.C. §133(a) (1982) (readiness status of 
NATO military forces); 10 U.S.C. §3012(b)(1) (maintenance and preparedness of army); 10 
U.S.C. §8012(b)(1) (maintenance of air force), 50 U.S.C. §401 (1982). 

® See, eg., E. V. Rostow, “Once More unto the Breach”: The War Powers Resolution Revisited, 21 
VAL. U.L. Rev. 1, 3-7 (1986); R. TURNER, THE WAR POWERS RESOLUTION: ITS IMPLEMEN- 
TATION IN THEORY AND PRACTICE 16-18 (1983); T. REVELEY, WAR POWERS OF THE PRESI- 
DENT AND CONGRESS 170-75, 227-28 (1981); Franck, After the Fall: The New Procedural 
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deem to be authoritative even though the norms may be inconsistent with formal legal codes. 
The operational code is normative but is inferred from past practice and projections of future 
trends, rather than from documents alone. See generally W. M. REISMAN, FOLDED Lies (1979); 
W. M. REISMAN & A. WILLARD, INCIDENTS: THE LAW THAT COUNTS IN INTERNATIONAL 
Pouirics (1987). 
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developed, allocating competence to initiate, direct and terminate different 
types of coercion among the branches. Parts of the operational code are 
clear and relatively stable over time. Other parts are less certain and can be 
projected only with qualifications, reservations or contingencies. 

Understanding the distribution of war powers is a practical and urgent 
matter. Allies and adversaries must know when and how each will respond to 
which events if common defense and reciprocal deterrence are to be effec- 
tive. Symbolic uses of force—like conspicuously changing the level of alert, 
sending a wing of fighter-bombers to a beleaguered country, positioning an 
AWACS, or conducting joint or separate maneuvers or war games—are 
standard pieces in the political repertory, used as protest or warning, for 
conservation, deterrence or expansion of power. The effectiveness of these 
symbolic uses of force depends on credibility. For democratic governments, 
credibility depends in key part on whether the internal process is, and is 
believed to be, capable of making good on commitments. 

I propose to examine, first, why the entire matter has proved intractable; 
second, what the contents of the code are; and third, the extent to which the 
operational code that has emerged meets contemporary constitutional re- 
‘quirements. 


_ I. WHY THE PROBLEM CONTINUES 
Lack of Clarity in the Original Scheme 


The general U.S. constitutional technique of checks and balances was 
designed to limit, if not disable, the federal Government. Power was 
checked and balanced by dividing functions among the different branches. 
Foreign affairs functions were centralized in the federal Government and 
their various sequential components were distributed among the branches.* 
The President is the commander in chief of the war-making mechanism.° 
The competence to initiate its plenary use, and thus to engage the nation in 
the activity, is assigned to Congress.® 

The Constitution speaks only of “war,” not mentioning the range of 
lesser coercion involving the symbolic or actual use of armed force. The 
document is unclear as to whether the Framers intended the word “war” as 
a generic term for all purposive violence or whether they understood that 
the commander in chief would retain independent competence to initiate 
and engage in coercion short of war. 


Radical Contextual Changes 


The conditions that prevailed in 1789 have changed radically, with re- 
gard to the United States, the world and the U.S. role in it. Foreign relations 
generally and armed conflict in particular play a so much greater and more 


4 See U.S. CONST. Art. I, §8, cls. 1, 3, 11; id., Art. L, §10; id., Arc. II, §2; id., Art. UI, §2. See 
THE FEDERALIST Nos. 48 ( J. Madison), 51 (A. Hamilton or J. Madison), and 72 (A. Hamilton). 

5 U.S. Const. Art. I, §2. ë Id., Art. I, §8, cl. 11. 

7 Id. 
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continuous role in domestic life that even if the tacit interbranch arrange- 
ments forged in the 18th and 19th centuries had continued, executive 
power would still have been aggrandized at the expense of the other 
branches. 

Nuclear weapons have decisively changed military reality and interna- 
tional relations. Chemical, biochemical and bacteriological weapons may 
push the changes further in the next century. Until 1945, wars could be 
anticipated and prepared for, national debates could be conducted or, at 
least in the case of the two world wars, public opinion could be prepared. 
Hiroshima ushered in the era of the “come as you are” war. Because wars 
could start and end quickly, actions aimed at staving off widespread conflict 
might have to be taken rapidly. Thus, military technology transformed the 
world arena from one of episodic to permanent militarization, with vast 
competing organizations maintaining an infrastructure of vigilant, plane- 
tary-wide surveillance, rapid positioning and deployment, and continuous 

weapons research and development, all in an increasing spatial arena.® 
'  Domestically, war, instead of a periodic evanescent episode in American 
life, became a continuing political, psychological and financial preoccupa- 
tion, with a claim to defer or depreciate in varying degree other key rights 
and liberties. Because foreign affairs was invading and subordinating do- 
mestic affairs, whoever called the tune in foreign affairs increasingly called 
it in domestic matters. The increasing interdependence of nations and, 
hence, the permeability of the line supposedly dividing domestic from inter- 
national ‘political issues came to mean that every policy and every strategic 
option had discernible and substantial impact on different domestic regions 
or interest groups. 

When the War Department was renamed the Defense Department,’ the 
change was more than nominal. The entire sector was growing and becom- 
ing institutionalized in an unprecedented way. Henceforth, parts of the 
defense establishment, now planning and pre-positioning on a global scale, 
would insist on operating with a high degree of “security.” Coordinately, 
the “intelligence community” began to develop its own operational capac- 
ity. In short, more governmental entities, with their own security concerns 
and bureaucracies, began to involve themselves in the regular planning for,- 
and use of, force in international politics. 

National interests became global. Industrial and science-based civiliza- 
tions, incorporating large numbers of interdependent states, required as- 
sured access to vital materials, some found only in areas beyond national 
control. Every part of the planet was assigned some geo-military and geo- 
economic valence. In this calculus, changes in political control over even 
distant parts of the planet suddenly became critical for domestic economic 
vigor and national military security. 


8 For background, see Reisman, Private Armies in the Global War System: Prologue to Decision, 14 
Va. J. INT'L L. 1 (1973); McDougal, Reisman & Willard, The Effective Power Process, 21 U.C. 
Davis L. Rev. 807 (1988). 

° See Manning, Congress, the Executive and Intermestic Affairs, 55 FOREIGN AFF. 306 (1977). 

10 See National Security Act of 1947, 10 U.S.C. §§131-133 (1982). 
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Neither the United Nations Charter nor the nuclear stalemate stopped 
the use of force in international politics. Under the nuclear umbrella, big, 
long wars may be the exception; but the actual and symbolic use of force is 
more common than ever. “Resort to armed force,” Lord McNair lamented, 
“is widespread and constant, but none dare call it ‘war’.”?! The nuclear 
weapons in reserve limit the extent of political change and, in an unexpected 
way, make the world “safer” for conventional war. Ironically, this situation 
hastened the obsolescence of the literal allocation of war powers under the 
Constitution; for if actors were less and less likely to declare wars, they were 
more and more likely to use force, in one form or another. Foreign policy 
decisions, many ultimately turning on the intense use of force, came to be 
made continuously, and often rapidly and discreetly or secretly. 


National Constitutive Changes 


When lawyers study the American political system through time, they 
tend to adopt as their frame of reference the Constitution, a document 
describing the creation of a set of institutions in 1789. Even adding the 
plethora of agencies that have since been formally appended, one still re- 
ceives an incomplete picture of the actual processes of the national commu- 
nity that establish and maintain the fundamental institutions for making 
decisions: the constitutive process.'* 

The document of 1789 does not account for such things as the extraordi- 
nary growth of national, regional and local media as a factor shaping popu- 
lar perceptions of what is occurring and whether or not it is right. The 
growth, independence and influence of this estate coincided with a break- 
down of the reciprocal restraints practiced by the federal Government and 
the media in earlier periods of national crisis. National party structures, 
which were an effective technique for maintaining discipline within the 
legislative branch, have also eroded. The possibilities of a bipartisan foreign 
policy once depended upon party leaders capable of keeping party members 
in line. That capacity has decayed. Nor does the 1789 document take ac- 
count of the continuing high degree of effectiveness of business interests in 
American politics and the operation of bureaucratic dynamics generating 
departmental interests and competition. 

Unprecedented demographic and political changes in the United States in 
the last century and, in particular, changes in the cohesion of the national 
elite now permit more and more groups with highly focalized interests to 
influence national policy. The composition of the foreign policy elite in the 
United States, once a relatively small regional group shaped by an intense 
process of acculturation, has also been diffused over the past half-century. 
One result is a less coherent conception of national interest. All of these 
developments are facilitated by the ideology that national interest is not a 
consistent, rational and objectively verifiable. collective choice but a self- 


1 A, MCNAIR, THE LEGAL EFFECTS OF WAR, at vii (4th ed. 1966). 
Le McDougal, Lasswell & Reisman, The World Constitutive Process of Authoritative Decision, in 
M. S. MCDOUGAL & W. M. REISMAN, INTERNATIONAL Law Essays 191 (1981). 
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generating chorus, constituting and organizing itself, without direction, 
from its members’ discordant shouts of self-interest. 


Aggravation of Interbranch Relations 


A constitutional common law developed early with regard to the use of 
force short of war. The President used the military instrument at his dis-, 
posal in a variety of settings in which war had not been declared and for 
which the Senate or Congress as a whole had not voted specific authoriza- 
tion’? (much as the President developed a parallel agreement-making pro- 
cedure that bypassed the Senate’*). Congress, as a whole, rather than being 
an obstacle and competitor to the Executive’s expanded role in foreign 
policy, was often accommodating and compliant.'® That trend was matched 
and validated by the judiciary.'® 

After World War II, this de facto accommodation, which had suffered 
episodic stresses, began to disintegrate, with a series of abortive war powers 


resolutions,'” increasing congressional efforts to assert control over agree- 


ment making,'® and more direct intervention in diplomatic protection.'® 
Congress, for example with regard to Cuba in 1962, sometimes urged a 
reluctant or vacillating Executive to apply force short of war.” During the 
Vietnam War, the weakening of party discipline at the national level and the 
disintegration of a bipartisan foreign policy exacerbated divisions between 


13 R. TURNER, supra note 2, at 23-32. 

14 See McDougal & Lans, Treaties and Congressional-Executive or Presidential Agreements: Inter- 
changeable Instruments of National Policy, in M. S. MCDOUGAL & ASSOCIATES, STUDIES IN 
WORLD PUBLIC ORDER 404, 412 (1987). 

273 Since and including the landmark case of United States v. Curtiss-Wright Export Corp., 
299 U.S. 304 (1936), most of the cases reviewed by the Supreme Court in which a purported 
violation by the Executive of congressional power over foreign affairs took place were not 
initiated by Congress (which apparently would have let the matter pass), but by private parties 
(who felt that their interests were prejudiced and whose lawyers deemed it tactical to frame the 
violation in constitutional terms). See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1952); Goldwater v. Carter, 444 U.S. 997 (1979); Dames & Moore v. Regan, 453 U.S. 
654 (1981). 

18 See, e.g., Japanese Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 (1986); Dames 
& Moore v. Regan, 453 U.S. 654 (1981); Haig v. Agee, 453 U.S. 280 (1981); Goldwater v. 
Carter, 444 U.S. 997 (1979); Chicago & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 103 
(1948); United States v. Pink, 315 U.S. 203 (1942). 

17 See debates on S. Res. 99, 82d Cong., Ist Sess., 97 CONG. REC. 2539, 2571, 2589, 2644, 
2652, 2736, 2739, 2769, 2845, 2851, 2862, 2871, 2903, 2910, 2938, 2966, 3008, 3041, 
3056, 3062, 3076, 3144, 3161, 3254 (1951); see also HJ. Res. 9, 82d Cong., Ist Sess., 97 
Cone. Rec. 34 (1951); S. Rep. No. 129, 91st Cong., Ist Sess. (1969); 115 Cone. Rec. 17,245 
(1969) (National Commitments Resolution). 

18 See S.J. Res. 130, 82d Cong., 2d Sess. (1952); S.J. Res. 1, 83d Cong:, Ist Sess. (1953); S.J. 
Res.73, 83d Cong., Ist Sess, (1953); S. Rep. No. 412, 83d Cong., Ist Sess. (1953) (Bricker 
Amendment). 

19 See, e.g., Foreign Operations, Export Financing, and Related Programs Appropriations 
Act, 1988, Pub. L. No. 100-202, tit. II, §§542, 569, 570, 577, 101 Stat. 1329, 1342-44, 1365, 
1373-74, 1379-80 (1987). 

20 G, ALLISON, ESSENCE OF DECISION: EXPLAINING THE CUBAN MISSILE CRISIS 194-95 
{1971). : 
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Congress and the Executive? Although U.S. participation in that conflict was 
authorized by a theoretically rescindable?! congressional resolution,?* 
members of Congress became concerned by what they saw as an erosion of 
their power in international relations. It is no surprise that this period 
witnessed the enactment of both the War Powers Resolution” and the 
Case-Zablocki amendment,” which purported to narrow asserted execu- 
tive powers in, respectively, use of force and agreement making.. These 
developments occurred at the nadir of executive-congressional relations in 
this century. The War Powers Resolution was passed within weeks of the 
“Saturday Night Massacre,”*> without which it might well have fared no 
better than its predecessors. 

Even in its early and d relatively vigorous years, the Resolution proved to be 
narrower i practice?’ than envisaged.” Successive administrations have 
resisted it,” and the Supreme Court has cast doubts on the constitutionality 
of one of its fundamental mechanisms.”9 


Il. THE OPERATIONAL CODE OF WAR POWERS 


The operational code allocating competence to use force abroad is com- ` 
plex and opaque in places. The code is unstable because each Executive 
continues to insist on broad, independent competence to use force as it feels 
events require, while Congress insists on what it deems its prerogatives. But 


*! Gulf of Tonkin Resolution, Joint Resolution of Aug. 10, 1964, H.R.J. Res. 1145, 88th 
Cong., 2d Sess., 78 Stat. 384, repealed by Act of Jan. 12, 1971, Pub. L. No. 91-672, §12, 84 Stat. 
2053. 

22 See, e.g., The War Powers Act: Hearings Before the Senate Comm. on Foreign Relations, 93d 
Cong., Ist Sess. 23-25 (1973) (Statement of Nicholas deB. Katzenbach); see also STAFF OF 
SENATE COMM. ON FOREIGN RELATIONS, 91sT CONG., 2D SESS., DOCUMENTS RELATING TO 
THE WAR POWER OF CONGRESS, THE PRESIDENT’S AUTHORITY AS COMMANDER-IN-CHIEF 
AND THE WAR IN INDOCHINA 1-7 (Comm. Print 1970) (Statement of Nicholas deB. Katzen- 
bach in opposition to National Commitments Resolution). 

23 50 U.S.C. §§ 1541-1548 (1982). 24 1 U.S.C. §112b (1982). 

°5 See T. EAGLETON, WAR AND PRESIDENTIAL POWER 213-20 (1974). 

28 Unlike the Constitution, the Resolution refers to force in broad terms, to include “assign- 
ment of members of such armed forces to command, coordinate, participate in the movement 

. of, or accompany the regular or irregular military forces of any foreign country or government 
when such military forces are engaged, or there exists an imminent threat that such forces will 
become engaged, in hostilities.” 50 U.S.C. §1547(c) (1982). The legislative history indicates; 
“The word hostilities was substituted for the phrase armed conflict. . . ° H.R. REP. No. 287, 
93d Cong., ist Sess. 7 (1973). 

27 Phillip Zelikow has compiled from public records 44 instances of the use of armed force 
abroad by the United States from 1975 to 1982, 88% of which, he concluded, had favorable 
outcomes in relation to the objectives of the U.S. decision makers. In the same period, the War 
Powers Resolution was invoked nine times, of which only five involved types of incidents for 
which it was intended. 

28 See Executive statements reporting on uses of force, reprinted in U.S. NAVAL WAR COL- 
LEGE, THE 1973 WAR POWERS RESOLUTION: LAW AND PRACTICE, Tab D; Glennon, The War 
Powers Resolution Ten Years Later: More Politics than Law, 78 AJIL 571, 572-75 (1984). 

29 INS v. Chadha, 402 U.S. 919 (1983). 
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practically, Congress cannot be consistent. Congress has to endorse and 
possibly applaud executive actions that it feels are sound, or that succeed, or 
that enjoy popular support, which creates precedents and undermines its 
position for those occasions when it actively opposes an executive action. 

The following propositions reflect, in my view, the expectations of effec- 
tive actors, domestic and foreign, about the way national competence to use 
force is distributed. 

1. War, in its traditional international legal and constitutional sense, may 
only be declared by Congress. The operational code assigns preponderant 
power to the Executive for the initiation of action but, in comparison with 
the past, somewhat greater power to Congress in its implementation and 
termination. 

2. Reactive nuclear war is a matter of presidential competence. Ambi- 
guities as to what is reactive and what proactive—e.g., an increase to a high 
level of alert, which itself heightens risk—will enhance executive compe- 
tence.*° 

3. Other overt military actions short of national war are matters of initial 
presidential competence, subject to a condition subsequent: continuing con- 
gressional political support. 

4. As regards low-level, protracted ground operations requiring re- 
peated congressional allocations, Congress will enjoy broader power in de- 
fining their scope, somewhat less in their termination and virtually none in 
their initiation. There will be more consultation between the Executive and 
Congress, but it may not qualify as “consultations” under the War Powers 
Resolution and the influence it actually allows will be difficult to gauge. 

5. Military maneuvers designed to convey commitment to allies or con- 
tingent threats to adversaries—e.g., repositioning part of the fleet, symbolic 
visits of a wing of fighter-bombers, interposition of AWACS or a manifest 
increase in alert level— are matters of presidential competence. Congress 
does not appear to view as within its bailiwick many low-profile contempo- 
rary expressions of gunboat diplomacy, i.e., the physical interposition of 
some U.S. war-making capacity as a communication to an adversary of 
United States’ intentions and capacities to oppose it. For constitutional 
comity, however, the Executive will make a point of notifying and consult- 
ing congressional leaders in most cases. 

6. In the wider constitutive process, the public’s attention span and toler- 
ance vis-a-vis uses of military force, short of a massive attack on U.S. terri- 
tory, will be directly proportional to the loss of American lives in the action, 
factored by its duration. For reasons that are obscure, ground commitments 
will be less tolerable than naval commitments. 

7. Courts will steer clear of future war powers confrontations, which will 
be resolved politically. 


30 See generally P. BRACKEN, THE COMMAND AND CONTROL OF NUCLEAR Forces (1983), 
Even proponents of strong congressional competence acknowledge the President’s competence 
in the strategic area. See, e.g., Franck, supra note 2, at 607-11. Rostow has criticized Franck in 
this regard but is not persuasive. Rostow, supra note 2, at 48-50. 
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8. This new constitutive regime will have a discernible limiting effect on 
the tactical choices available to the military.*! One alternative to this limit, 
developed by President Nixon and Secretary Kissinger, adopted belatedly 
by President Carter and refined by President Reagan, has been proxies. 
(The Imperial Government of Iran, for example, operated as a proxy for 
the United States; its collapse indicates the inherent dangers of the scheme.) 
Not all potentially effective proxies will prove acceptable in domestic 
politics.°? 

9. Executive programs to mount larger mobilizations and involvements 
may be facilitated by and may capitalize on accidental variables: external 
precipitating event(s), e.g., Pearl Harbor and the more trivial, but emotion- 
generating, Gulf of Tonkin affair. However, even when the popular temper 
is outraged by a dramatic act of violence, the injunction of haste under the 
sixth proposition above will hold. The longer an action persists, the more 
time there will be for opposition to mobilize and drain support, undermin- 
ing the executive-initiated national effort. 

10. Executive explanations to the rank and file are likely to become 
simpler, even to the point of being ludicrous. Part of this may be attribut- 
able to the contemporary media, which tend to simplify and shorten com- 
plex and technical issues. 

11. Lack of clarity in the allocation of competence and the uncertain 
congressional role will sow uncertainty among those who depend on U.S. 
effectiveness for security and the maintenance of world order. Some reduc- 
tion in U.S. credibility and diplomatic effectiveness may result. Alliance 
patterns will adjust accordingly. 


III. DOES THE OPERATIONAL CODE 
MEET CONSTITUTIONAL REQUIREMENTS? 


The contemporary constitutional challenge is to design or adapt institu- 
tions so that decisions about the initiation and use of coercion can be made 
in ways consistent with contemporary realities and historical political values. 
Values pertinent to this problem involve representativeness, power sharing, 
responsibility, effectiveness, prudence and timeliness. 

Key provisions of the operational code appear inadequate in terms of 
these values. First, executive international effectiveness appears to have 
been appreciably, although not disastrously, reduced. Foreign elites often 
try to use Congress to deflect the Executive from a policy on which it is set. 
Trends in the application of the War Powers Resolution may be viewed not 


31 See A. Roach, A Navy Lawyer’s View of the Military’s Experience Under the War Powers 
Resolution, Remarks at the Seventh Annual Seminar of the Center for Law and National 
Security, University of Virginia School of Law 7, 9 (Sept. 23, 1988). 

32 Argentinian officers could be used directly in Nicaraguan contra operations, but South 
African troops could not be used in Angola. See Argentina Linked to Rise in Covert U.S. Actions 
Against Sandinistas, N.Y. Times, Apr. 8, 1983, at A10, col. 3; Abandon Angola to Russia?, U.S. 
News & WorLp Rer., Feb. 23, 1976, at 35; Angola: Dangers that Accuse Congress, id., Dec. 29, 
1975, at 19. : 
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only as communications to the President but also as messages to adversaries 
that persistent resistance will be rewarded rather quickly. Forceful action by 
the executive branch may be blunted within a relatively short time span by a 
Congress with its own foreign policy.*® 

Second, these changes influence the planning of uses of force. Planning of 
visible, ground-based uses of force abroad must incorporate the probability 
of severe time limits, no matter how urgent and valid the national interest. 
Alternative, short, intense, high-level actions may not always be the most 
economical or rational. The military also assumes that its adversary studies 
and targets domestic political processes, hoping that changes precipitated 
there will bleed support and ultimately force a change of tactics and/or 
policy. 

Third, responsibility suffers. The institutional capacity for continuous 
focus on key, interrelated foreign affairs issues in immediate and larger 
contexts is comparatively smaller in Congress, increasing the probability of 
shortsighted decisions that will prove damaging in the long term. Interna- 
tional law may suffer. Even proponents of enhanced congressional foreign 
affairs powers have been dismayed by Congress’s cavalier disregard of inter- 
national law in recent matters such as UN assessments** and host country 
obligations.*® 

Finally, and ironically, national representativeness may actually be re- 
duced. Debates about war powers are frequently cast as a contest between a 
democratic Congress and an imperial President, the latter often conflated 
with a hereditary monarch on the order of George III. But in the contempo- 
rary constitutive process, the President is elected at 4-year intervals by the 
entire nation, largely on the basis of foreign affairs positions. The House of 
Representatives, whose members are chosen on local issues by subcompo- 
nents of states and, thanks to financing by political action committees, re- 
elected at an astonishing 98 percent rate,°> could well be less nationally 
representative in foreign affairs than the President, who is limited to two 
terms and frequently turned out after the first. 


IV. CONCLUSION 


A review of the operational code confirms a complex reallocation of war 
powers, with significant implications for the United States, as well as the rest 
of the world. Should the code prove ill-tooled for its tasks, the constitutive 
process will review it in the course of its third century, as it has in the 
previous two. 


33 Thus, U.S. News & World Report stated that a “radio message between two Moslem militia 
units” said, “If we kill 15 marines, the rest will leave.” Marines Draw a Beard on Snipers, U.S. 
News & Wor LD REP., Oct. 31, 1983, at 13. 

34 See United Nations Organizations Reform in Budget Procedures, 22 U.S.C. §287e note 
(Supp. IV 1986). 

35 See, e.g., Anti-Terrorism Act of 1987, 22 U.S.C.A. §§5201-5203 (West Supp. 1988). 

36 46 Conc. Q. WEEKLY REP. 3206 (1988). 
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NUCLEAR WAR POWERS 
By Peter Raven-Hansen* 


As the Constitution enters its third century, its framework for the exercise 
of war powers is under siege. Presidential exercises of war powers to repel 
attacks, rescue lives, protect property, retaliate and threaten have posed the 
most persistent and visible challenge to that framework. But an equal theo- 
retical challenge is posed by a power that the President has used only twice, 
the nuclear war power.’ Part I of this essay describes that challenge. Part I 
evaluates the constitutionality of the existing distribution of nuclear war 
powers. Part III identifies—but does not explore—alternatives. 


I. 


The contours of the original constitutional war powers framework are 
well-known.” The Framers conferred on Congress the power to decide war 
or peace by formal declaration or other authorization. They also recognized 
that the decision may be made for us by an enemy attack creating a state of 
general war and a threat to the national security that the President must 
repel without awaiting congressional authorization. In either case, they 
vested the command of the armed forces in the President, acknowledging 
the efficiencies of a single commander in chief. Finally, they left Congress 
both the antecedent control of establishing and regulating the forces that 
the commander in chief has to command and the subsequent control of 
appropriating funds for their continued support in the field. At a time when 
the nation had no standing army, pre-positioning of military forces took 
weeks or months, and military stockpiles were too small to sustain forces in 
the field for long, these controls assured that Congress would hold the reins 
on the dogs of war. 

The development of nuclear weapons has turned this framework on its 
head. The existing stockpile of nuclear weapons can incinerate the earth 
several times over. They are already pre-positioned, in that land-based mis- 
siles can be delivered on target in 30 minutes, and submarine-based missiles 
in even less time.? The combination of these characteristics—vast destruc- 
tive potential and speed of delivery—can bring us precipitately to what 
National Security Adviser Scowcroft calls “the automatic phase of war,” 


* Professor of Law, George Washington University National Law Center. 

' See generally FiRST USE OF NUCLEAR WEAPONS: UNDER THE CONSTITUTION, WHO DE- 
CIDEs? (P. Raven-Hansen ed. 1987) [hereinafter WHO DEcIDES?]; NUCLEAR WEAPONS AND 
Law, pt. H (A. Miller & M. Feinrider eds. 1984); Goldstein, The Failure of Constitutional Controls 
Over War Powers in the Nuclear Age: The Argument for a Constitutional Amendment, 40 STAN. L. 
Rev. 1543 (1988); Miller & Cox, Congress, the Constitution and First Use of Nuclear Weapons, 48 
REV. OF POL. 211 and 424 (1986). 

2 See, e.g., L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 50-54, 80-81, 100-08 
(1972); W .T. REVELEY, WAR POWERS OF THE PRESIDENT AND CONGRESS (1981); A. SOFAER, 
1 WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL POWER: THE ORIGINS, ch. 1 (1976); Lof- 
gren, War-Making Under the Constitution: The Original Understanding, 81 YALE L.J. 672 (1972). 

5 See, e.g., D. FORD, THE BUTTON 132 (1985). 
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when “the quick response systems are discharged against predetermined 
targets and so on, and the battle plan unfolds more or less automatically.’ 
Congress is thus unlikely to have any control “the day after.” 

Under the resulting distribution of nuclear war powers, the President 
assumes the unilateral power to command not only a nuclear second strike— 
an all-out response to general nuclear attack—but also a first strike to fore- 
stall imminent attack® and first use—the nuclear escalation of a conventional 
war, most probably one fought in Europe between the Warsaw Pact and 
NATO forces.® How far the President, in turn, has predelegated his nuclear 
war authority to military commanders is classified, but it is estimated that 
half of the nation’s strategic nuclear weapons can be fired without the 
President’s participation.” Authorization codes for firing nuclear weapons, 
including tactical nuclear weapons pre-positioned in Europe, have presum- 
ably been dispersed among at least the most senior military commanders.® 
Finally, though administrations have denied that the United States has yet 
adopted launch-on-warning technology that could effectively predelegate 
the launch decision to computers, “[a]s more first strike weapons are de- 
ployed by both sides, the need for quick decisions, and the physical vulnera- 
bility of the decision-makers, could force [decision makers] to alter the 
passive assignment now given to computers.’”® Ironically, then, despite the 
President’s assumption of nuclear war powers, proderesnon may make him 
just an honorary commander in chief. 

This distribution of power poses two serious questions under the consti- 
tutional framework for war powers. Is the nuclear war power vested in the 


4 Quoted in id. at 52. 

5 See, e.g., Kaiser, Leber, Mertes & Schulze, Nuclear Weapons and the Preservation of Peace, 60 
FOREIGN AFF. 1157, 1158 (1982) (distinguishing first strike and first use) [hereinafter Kaiser]. 
Of course, the United States has never had a declared policy of first strike in the sense of an 
unprovoked offensive attack. Jd. But the distinction between such a first strike and a strike to 
forestall an imminent attack is not sharp. The recent U.S. emphasis on developing counter- 
force capabilities—the ability to hit hard targets such as the enemy missile force in its silos— 
may have further blurred this distinction. See Ravenal, Counterforce and Alliance: The Ultimate 
Connection, INT’L SECURITY, Spring 1982, at 26, 30. See generally Miller & Cox, supra note 1, at 
212-13. Finally, some analysts have argued that whatever our declared policy, our “antici- 
pated operational practice” is a preemptive strike. See D. FORD, supra note 3, at 11-12, 
106-07. 

€ See, e.g., Bundy, Kennan, McNamara & Smith, Nuclear Weapons and the Atlantic Alliance, 60 
FOREIGN AFF. 753, 754 (1982) (“A major element in every doctrine has been that the United 
States has asserted its willingness to be the first—has indeed made plans to be the first if 
necessary—to use nuclear weapons to defend against aggression in Europe”) [hereinafter 
Bundy}; D. Charles, Facing Up to First Use: Pitfalls of NATO's Nuclear Plans H-3, 1-6-7 
(Federation of American Scientists draft staff study, 1985). Possible scenarios for U.S. use of 
nuclear weapons are discussed in Stone, Which Nuclear Scenarios Are at Issue?, in WHO DECIDES?, 
supra note 1, at 17. 

7 D. FORD, supra note 3, at 121. See also Quester, Presidential Authority and Nuclear Weapons, in 
First Use of Nuclear Weapons: Preserving Responsible Control: Hearings Before the Subcomm. on 
International Security and Scientific Affairs of the House Comm. on International Relations, 94th 
Cong., 2d Sess. 212, 213-14 (1976) [hereinafter First Use Hearings]. 

8 D, FORD, supra note 3, at 143; Quester, supra note 6, at 214-15. 

° D, FORD, supra note 3, at 45—46. Cf. First Use Hearings, supra note 7, at 166 (quoting Henry 
Kissinger as implying that launch-on-warning policy has been adopted). 
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President or in the Congress? If it is vested in the President, may he predel- 
egate it to military commanders in the field? The first question concerns the 
horizontal distribution of nuclear war powers; the second, their vertical 
distribution. 


Il. 


Assuming that the Constitution vests nuclear war power in the federal 
Government at large,’° its exercise by the President in a congressionally 
declared general war poses no horizontal distribution problem. As Justice 
Jackson observed in the Steel Seizure case, ‘“When the President acts pursu- 
ant to an express or implied authorization of Congress, his authority is at its 
maximum, for it includes all that he possesses in his own right plus all that 
the Congress can delegate.” !! Nor would its exercise in a second strike upset 
the intended horizontal distribution of nuclear war power; the President has 
the inherent power as commander in chief to conduct a general nuclear war 
started by an enemy. Moreover, the same argument can be made for a first 
strike launched to forestall an imminent attack and even a presidentially 
ordered launch on warning, insofar as these may be viewed as the functional 
equivalents of a second strike.’® 

The constitutionally most problematical, yet most likely, scenario for U.S. 
use of nuclear weapons is neither first nor second strike, but first use in 
deliberate escalation of a conventional war in Europe. Since a Warsaw Pact 
attack on our tripwire armed forces in Europe and our NATO allies would 
place us in a general war,” the President would assume the power as com- 
mander in chief to conduct that war as he chooses, and to use nuclear 
weapons first according to long-standing NATO plans, without the formal- 
ity of congressional authorization. Defenders of this distribution of nuclear 


10 An antecedent question is whether the authority to use nuclear weapons is vested anywhere 
in the Government. A few scholars have tentatively advanced the theory that the Preamble to 
the Constitution and the Due Process Clause prohibit any government official from deciding 
on nuclear war because of its threat to life. See, e.g., Miller, Nuclear Weapons and Constitutional 
Law, in NUCLEAR WEAPONS AND Law, supra note 1, at 235. This theory has found little 
scholarly, and no judicial, support to date. Other scholars argue that international law prohibits 
the use of nuclear weapons. See NUCLEAR WEAPONS AND LAW, supra note 1, pt. I. But even if 
there were a consensus about the international illegality of nuclear weapons—and none has 
emerged—customary international law would not override the joint authority of Congress and 
the President. See Raven-Hansen, The Constitutionality of the FAS Proposal: A Critical Summary, in 
WHo DECIDES, supra note 1, at 211, 212 & nn.10—11 (citing authorities). 

1! Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concur- 
ring) (footnote omitted). 

12 See generally Stone, supra note 6, at 16-17; L. HENKIN, supra note 2, at 52; Franck, The 
President, the Constitution and Nuclear Weapons, in NUCLEAR WEAPONS AND Law, supra note 1, 
at 363, 366-67. 

13 The NATO Treaty defines such an attack as an attack on the United States. North 
Atlantic Treaty, Apr. 4, 1949, Art. 5, 63 Stat. 2241, TIAS No. 1964, 34 UNTS 243. The 
Treaty alone, however, is not authority for presidential first use and engagemeni in nuclear 
war because it expressly invokes our “constitutional processes,” id., Art. 20, and because it has 
never received the bicameral approval required for a declaration of war. See generally Glennon, 
The NATO Treaty: The Commitment Myth, in WHO DEciDES?, supra note 1, at 51. 
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war power find nothing in the Constitution that restricts the commander in 
chief’s choice of weapons in a general war, and much in the preconstitu- 
tional experience of the Continental Congress that suggests the President 
has unfettered command of such tactical decisions.'* 

The question, however, is less, what power does the President have to 
command the armed forces and make tactical decisions in war, than what 
war? Even if the President possesses inherent constitutional authority to 
fight a conventional war started by attack on our armed forces in Europe, 
does it necessarily follow that he has the authority to start and fight a nuclear 
war? A conventional war in Europe is a serious threat to our national secu- 
rity and would certainly cost thousands of American lives. But would it be 
the same war after the first use of nuclear weapons? A broad range of 
informed opinion, running across the political spectrum, agrees that nuclear 
escalation of a conventional European war would probably be uncontrolla- 
ble, that “limited” nuclear war is a contradiction in terms.!° As four of the 
deans of modern American national security policy have concluded: 


It is time to recognize that no one has ever succeeded in advancing 
any persuasive reason to believe that any use of nuclear weapons, even 
on the smallest scale, could reliably be expected to remain limited.. . . 
There is no way for anyone to have confidence that such a nuclear 
action will not lead to further and more devastating exchanges. Any use 
of nuclear weapons in Europe, by the Alliance or against it, carries with 
it a high and inescapable risk of escalation into the general nuclear war 
which would bring ruin to all and victory to none.!6 


As grave as it is, the threat posed to U.S. national security by a conven- 
tional-attack on NATO pales in significance beside the threat of general 
nuclear war. The Defense Department has justified the President’s claims to 
nuclear war powers by reference to ‘emergency situations that would 
threaten the survival of the United States as a viable society.”!” But it is 
nuclear war that directly threatens the survival of the United States as a 
viable society, not, in the short run, a conventional war fought in Europe. 
Why should the President’s conceded power to conduct a conventional war 
in Europe include the power to start, without congressional approval in any 
form, a nuclear war that carries a “high and inescapable risk” of destroying 
much of the American continent? The war clause of the Constitution vests in 
Congress alone the power to start a war that has not already been started by 
others, and a conventional attack in Europe does not start a nuclear war. 

Moreover, even if the commander in chief is conceded the choice of 
weapons and tactical alternatives, the nuclear weapon is hardly just another 
weapon. First use has political, not narrowly military, purposes; it is in- 


14 See, e.g., Franck, supra note 12, at 365; Turner, Congressional Limits on the Commander in 
Chief: The FAS Proposal, in WHO DECIDES, supra note 1, at 37, 39. 

15 See, e.g., Bundy, supra note 6, at 757; Charles, supra note 6, at 1-6, II-6 (quoting Secretary 
of Defense R. McNamara), 1-13, I1-15, Il-17; P. BRACKEN, THE COMMAND AND CONTROL OF 
NUCLEAR Forces 92, 177 (1983). i 

16 Bundy, supra note 6, at 757. 

17 First Use Hearings, supra note 7, at 184 (statement of Deputy Assistant Secretary of Defense 
J. Wade, Jr.). 
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tended to signal to the Warsaw Pact that continuation of the conventional 
attack will mean general nuclear war in which everyone loses.’* In fact, 
NATO’s threat of first use—accurately characterized as a policy of “suicidal 
deterrence”’'*-——arguably rests on the probability that any first use will un- 
controllably escalate into general nuclear war. The decision to “go nuclear” 
in a conventional war “‘is a political decision of the highest order,” as Presi- 
dent Lyndon Johnson said,” not a tactical choice of weapons. As such, it is 
not an inherent component of the commander in chief’s command author- 
ity or a technical byproduct of military expertise, but precisely the ultimate 
national life-or-death decision that the Framers intended Congress to make 
when time permits. 

That time will not permit, however, is another argument for the current 
distribution of nuclear war power. It was partly to meet the exigencies of 
time that the Framers vested the power of command during war in a single 
commander in chief. If there are only minutes in which to decide to use 
nuclear weapons, Congress cannot possibly participate. In these circum- 
stances, the President must be conceded inherent nuclear decision-making 
authority. 

If there are only minutes to make the decision, however, it must be 
because it has already been made for us by an enemy’s nuclear attack or 
imminent nuclear attack. But today the probable scenario of nuclear escala- 
tion of a conventional war in Europe presents a very different time frame. 
NATO commanders and defense experts have estimated that such an attack 
will yield at least 2 to 3 days in which to make a first-use decision, and 
probably more to the extent that Warsaw Pact mobilization efforts provide 
advance warning.”! Senator Sam Nunn has written that Gorbachev’s an- 
nounced troop withdrawal from Eastern Europe, if carried out in good 
faith, would give NATO 7 additional days’ warning because of the time 
required to return the withdrawn forces to forward positions for an attack.?? 
During this time, the NATO allies would consult on the political decision to 
use nuclear weapons on European soil. If time permits such consultations, it 
would also permit the full Congress or at least the congressional leadership 
to participate in the decision to start a nuclear war, and there would be no 
constitutional justification for leaving the decision to the President alone.” 

A third argument for the present distribution of nuclear war powers is 
that Congress has made a decision by delegating the nuclear war power to 
the President. In the Atomic Energy Act of 1946, Congress delegated to the 
President the authority to “direct the [Atomic Energy] Commission to de- 


18 See, e.g., Charles, supra note 6, at II-15, V-7, VII-14; P. BRACKEN, supra note 15, at 92. 

19 P, BRACKEN, supra note 15, at 164. 

20 CONGRESSIONAL RESEARCH SERVICE, AUTHORITY TO ORDER THE USE OF NUCLEAR 
WEAPONS, 94TH CONG., 1sT SEss. 2 (Comm. Print 1975) [hereinafter AUTHORITY TO 
ORDER}. 

21 See, e.g., Charles, supra note 6, at III-1 (quoting General Bernard Rogers, Supreme Allied 
Commander, Europe) and IV-4 (same). 

22 Nunn, Responding to Gorbachev, Wash. Post, Dec. 18, 1988, at C7, col. 2. 

23 See generally Stone, Presidential First Use Is Unlawful, in WHO DECIDES, supra note 1, at 3. 
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liver such quantities of special nuclear material or atomic weapons to the 
Department of Defense for such use as he deems necessary in the interest of 
national defense.’’** Although the legislative history provides a strong ar- 
gument that the “use” Congress intended was only the production, custody 
and transfer of nuclear weapons,” time has overtaken the original intent. 
Congress has been on notice of presidential claims to nuclear war powers, 
and of our first-use policy in particular,”° for so long and with so many 
opportunities to disapprove during at least the annual defense appropria- 
tions cycle, that it must be deemed to have acquiesced by now.?” Even 
without the initial delegation of power in the Atomic Energy Act, “‘congres- 
sional inertia, indifference or quiescence may sometimes, at least as'a prac- 
tical matter, enable, if not invite,. measures on independent presidential 
responsibility,” as Justice Jackson observed in the Steel Seizure case.*® 

But can Congress delegate the nuclear war power? There is both a consti- 
tutional and a statutory argument that it cannot. The constitutional argu- 
ment rests on the nondelegation doctrine. That doctrine, Chief Justice 
Rehnquist has written, ‘‘ensures to the extent consistent with orderly gov- 
ernment administration that important choices of social policy are made by 
Congress.”®? The nondelegation argument against the existing presidential 
nuclear war power is that Congress must make the choice of first-use policy 
but cannot make it in advance of the ere because that would give the 
President a blank check to declare war.’ 

ane Supreme Court, however, has never ruled any power PA 
ble.?! More importantly, it has stated that Congress’s power to delegate “ʻi 
especially significant in connection with constitutional war powers’’? and 
acknowledged that legislation in the field of foreign relations “must often 
accord to the President a degree of discretion and freedom from statutory 


24 42 U.S.C. §2121(b)(1) (1982), cited in support of presidential nuclear war power in letter 
from R. Niederlehner, Acting General Counsel, Department of Defense, to Federation of 
American Scientists (Sept. 25, 1975) (on file with the author). 

5 See Memorandum from A. Adler to A. Locklear (ACLU Comm. on Nuclear Weapons & 
Civil Liberties), re: Atomic Energy Act and Presidential Authority to Order Use of Nuclear 
Weapons (December 1984) (on file with the author). 

26 See McNamara, The Military Role of Nuclear Weapons: Perceptions and Misperceptions, 62 
FOREIGN AFF. 59, 62-65 (1983) (tracing the policy to 1952). 

27 See Dellums v. Reagan, No. C 87-2587 JPV, slip op. at 2 (N.D. Cal. Dec. 7, 1987) (dictum) 
(‘At the very least, Congress has tacitly approved thé ‘first use’ policy through various appro- 
priations and authorization measures’’). See also infra text accompanying note 38. See generally 
Raven-Hansen, supra note 10, at 214-16 (further development of congressional acquiescence 
argument). 

*8 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concur- 
ring). See generally Glennon, The Use of Custom in Resolving Separation of Powers Disputes, 64 
B.U.L. Rev. 109 (1984). 

3% Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 685 (1980) (Rehn- 
quist, J., dissenting). 

30 See Miller & Cox, supra note 1, at 232; Van Alstyne, Congress, the President, and the Power to 
Declare War: A Requiem for Vietnam, 121 U. Pa, L. Rev. 1, 15-17 (1972). 

31 See Synar v. United States, 626 F.Supp. 1374, 1385 (D.D.C.), afd sub nom. Bowsher v. 
Synar, 478 U.S. 714 (1986). 

52 Lichter v. United States, 334 U.S. 742, 778-79 (1948). 
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restriction which would not be admissible were domestic affairs alone in- 
volved.’"®? In the field of war powers and foreign relations, the domestic 
model of delegation is substantially relaxed in favor of one in which congres- 
sional delegations take the form less of detailed standards than of “various 
shades of acquiescence, . . . responsive interaction, and cue-following by 
the President and Congress.””* Under this model, Congress may constitu- 
tionally delegate first-use authority to the President, and has in the NATO 
context. 

The statutory argument against delegation rests on the War Powers Reso- 
lution. Section 8(a)(1) of the Resolution provides that authorization for the 
introduction of U.S. armed forces into hostilities 


shall not be inferred from any provision of law (whether or not in effect 
before the date of the enactment of this joint resolution), including any 
provision contained in any appropriation Act, unless such provision 
specifically authorizes [such introduction] and states that it is intended 
to constitute specific statutory authorization within the meaning of this 
joint resolution.*® 


Congress has never specifically delegated nuclear war power to the 
President. 

How specific that delegation would have to be to satisfy this provision of 
the Resolution is unclear. The Court has long applied a canon of liberal 
statutory construction to legislation affecting the war powers,** and it has 
declined “‘to require the Congress to employ magical passwords” to satisfy 
the same kind of rule of construction in the Administrative Procedure Act.*” 
It would not make sense, moreover, to require appropriations acts or other 
legislation predating the Resolution:to contain ‘“‘magical passwords” 
knowledging an intent to authorize military force within the meaning of the 
Resolution. Nor, in light of its legislative history, is it tenable to argue that 
the Resolution itself cut off all prior delegations of nuclear war power 
resting on appropriations. During debate on an early version of the war 
powers legislation, the Senate overwhelmingly defeated an amendment that 
would have required “the prior, explicit authorization of Congress” for first 
use of nuclear weapons.” Even Senator Eagleton, a vigorous opponent of 
presidential claims of independent war power, argued and voted against the 
amendment, explaining that “‘[t]his bill is not the proper vehicle for restrict- 
ing the President’s use of weapons previously appropriated by Congress to 
the executive arsenal. . . .”°° 


we 


33 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). See generally 
Tiefer, The FAS Proposal: Valid Check or Unconstitutional Veto?, in WHO DECIDES?, supra note 1, at 
143, 149-50. 

34 Tiefer, supra note 33, at 152. 35 50 U.S.C. §1547(a)(1) (1982). 

38 See notes 32 and 33 supra. See generally 3A SUTHERLAND STATUTORY CONSTRUCTION 
§71.09 (Sands 4th ed. 1989). 

37 See Marcello v. Bonds, 349 U.S. 302, 310 (1955) (construing 5 U.S.C. §559 (1982), 
providing that a subsequent statute “may not be held to supersede or modify this subchapter 

. except to the extent that it does so expressly” (emphasis supplied)). 

38 118 Conc. REC. 12,456 (1972). 39 Id. at 12,453. 
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Still, does not a delegation to the highest elected official in the land stand 
on a different legal footing from predelegation by the President to un- 
elected military subordinates? Although the Atomic Energy Act authorized 
the President to direct the Atomic Energy Commission to deliver nuclear 
weapons to the Defense Department for such use as he deems necessary, 
postenactment gloss on the Act by one of its framers suggests that Congress 
vested the authority in the President in part to prevent its exercise by 
“trigger-happy” military commanders. The continuing ambiguity’ fos- 
tered by the Executive over the extent of this predelegation further under- 
cuts any claim of congressional! acquiescence, by denying Congress clear and 
consistent notice of the predelegation. Furthermore, if the President has 
predelegated nuclear war power to subordinates, he has not published the 
fact, as required by the statutory provisions for presidential subdelegation.*' 

These arguments against predelegation assume that the commander in 
chief needs statutory authority to delegate war decisions that have been 
properly vested in him by statute or the Constitution. The statute authoriz- 
ing presidential subdelegation preserves, as it must, “‘any existing or inher- 
ent right of the President to delegate the performance of functions vested in 
him by law.’’4? Assuming that he has been delegated first-use authority, the 
President arguably enjoys unfettered discretion as commander in chief to 
exercise it in whatever manner he finds necessary and expeditious. The 
Supreme Court has acknowledged that the “primary implication of a war 
power is that it shall be an effective power to wage the war,” and histori- 
cally, for effectiveness, all Presidents have delegated most of the conduct of 
war to military subordinates.** Consequently, if the initial delegation of 
nuclear war power to the President passes constitutional muster, so, proba- 
bly, should his predelegation to military subordinates, absent an express 
statutory prohibition.*® 


HI. 


While this analysis suggests the constitutionality of the existing distribu- 
tion of nuclear war powers, it also suggests directions for refinement. What 
Congress has given, it can take back. Nothing in the present distribution 


4° 100 id. at 11,304 (1954) (statement of Rep. Holifield). 

41 8 U.S.C. §301 (1982). Any predelegations of nuclear war power are classified and there- 
fore unpublished. For the argument that any predelegation is consequently at least ultra vires, if 
not inherently unconstitutional, see Miller & Cox, supra note 1, at 238-41; and Goldstein, 
supra note 1, at 1584. Per contra, it can be argued that the Atomic Energy Act overrides the 
publication requirement for presidential subdelegation by authorizing the classification of 
data, 42 U.S.C. §2162 (1982), and providing that no government agency shall take any action 
inconsistent with its classification provisions, id. §2166. 

42 3 U.S.C. §302 (1982). 

*3 Lichter v. United States, 334 U.S. 742, 782 (1948). 

41 AUTHORITY TO ORDER, supra note 20, at 3—4. 

* Federal courts have held nonjusticiable a complaint asserting that an alleged launch-on- 
warning policy unconstitutionally predelegates the nuclear war power. See Johnson v. Wein- 
berger, No. CV 86-3334-SW (N.D. Cal. Apr. 29, 1987) (dismissing complaint on political 
question grounds), affd, 851 F.2d 233 (9th Cir. 1988). 
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would bar Congress from prohibiting first use or early first use. If time 
permits—as well it may today or in the near future in the European first-use 
scenario—the full Congress could also remove the prohibition during a 
conventional war. Congress cannot invade the commander in chief’s pre- 
rogatives by microcommanding the armed forces, but its power to authorize 
limited or partial war—limited in this case to conventional war—has been 
judicially recognized since 1800.*° 

When full congressional participation is not feasible for reasons of time 
(or possibly secrecy), there may yet be constitutional room for Congress to 
participate in first-use decisions through a leadership committee.*’ Delega- 
tion of congressional nuclear war power to a leadership committee may 
meet the relaxed requirements of war powers and foreign affairs delegation. 
The Supreme Court’s disapproval of the legislative veto in Immigration and 
Naturalization Service v. Chadha’? stands as a formidable obstacle to this 
redistribution of nuclear war powers. But the Court has upheld other redis- 
tributions both before and since Chadha when they were “justified by an 
overriding need to promote objectives within the constitutional authority of 
Congress.” In light of the general loss of subsequent control over nuclear 
war power, Congress may have an overriding need for at least its leadership 
to decide on nuclear war. In any event, to avoid an outright ban on first use, 
the President could rationally and constitutionally agree to abide by the 
decision of a leadership committee when time permits, even if Congress is 
constitutionally unable to force him to do so.*° 

Whether Congress should press for participation in nuclear war powers 
decisions is a policy question beyond the scope of this essay. Some would 
argue that the deterrent effect of ambiguity about the President’s authority 
to enter into nuclear war justifies a compromise of constitutional principles, 
or at least willingness of Congress not to press its.claims.°! This argument 


48 Bas v. Tingy, 4 U.S. (4 Dall.) 37 (1800) (recognizing congressional power to authorize the 
limited quasi-war with France); Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 28 (1801) (Marshall, 
C.J.) (“congress may authorize general hostilities . . . or partial hostilities”). See L. HENKIN, 
supra note 2, at 108 (‘Congress can control the conduct of the war it has authorized”). 

4” See generally WHO DECIDES?, supra note 1, pts. II-IV. 

48 462 U.S. 919 (1983). 

49 Nixon v. Administrator, General Services, 433 U.S. 425, 443 (1977) (upholding statute 
regarding disposition of presidential papers over President’s objection). See also Morrison v. 
Olson, 108 S.Ct. 2597 (1988) (upholding statute creating independent counsel); United States 
v. Nixon, 418 U.S. 683 (1974) (enforcing judicial subpoena over President’s claims of execu- 
Jive privilege); Humphrey’s Executor v. United States, 295 U.S. 602 (1935) (upholding statu- 
tory “for cause” restrictions on President’s removal of executive appointee). See generally 
Raven-Hansen, supra note 10, at 224-26. 

5° The President has recently agreed to just such an arrangement in securing enactment of 
nonmilitary assistance to the Nicaraguan contras. See Wash. Post, Mar. 26, 1989, at Al, col. 3. 
A President's agreement to abide by a committee decision does not confer an unconstitutional 
veto power on the committee because the committee’s decision has no legal effect. See City of 
Alexandria v. United States, 737 F.2d 1022 (Fed. Cir. 1984) (rejecting a Chadha attack ona 
-comparable executive policy of abiding by the decision of a congressional oversight committee 
or its chair on the ground that the latter has no legal, though “great moral effect”). 

51 See Moore, The Constitution, Nuclear Weapons, and Deterrence: An Analysis of the FAS Proposal, 
in WHO DECIDES, supra note 1, at 23. 
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partly mirrors the arguments about the wisdom of first-use doctrine in 
general. But to the extent that it rests on concern for the credibility of the 
threat of first use, it is undermined by the facts that even proponents of the 
first-use doctrine now caution against early first use and presuppose full 
consultation among the NATO allies.®? In any event, the burden of persua- 
sion should rest on proponents of the argument that necessity justifies the 
bending of constitutional principles. 

This identification of alternatives and, indeed, this entire essay doubtless 
will recall for many the aphorism that Americans tend to make questions 
about the existence of power out of questions about its wise use. But in our 
political system, law supplies the common vocabulary for interbranch policy 
discussions, and questions about the existence of power and about its use are 
never wholly distinct. Congress has surely been in equal measure uninter- 
ested, uninformed and unduly dependent on the Executive in the control 
and planning of nuclear war. Perhaps questions about the existence of the 
presidential nuclear war power will help recall the first branch to the more 
critical question of its wise use. 


COVERT OPERATIONS 
By Lori Fisler Damrosch* 


As the Constitution begins its third century, the system of congressional 
oversight of covert action is only in its second decade. In the ancient history 
of covert action—before the intelligence oversight reforms of the 1970s— 
Congress did not involve itself in covert operations. After giving the Central 
Intelligence Agency standing authority to “perform such other functions 
and duties related to intelligence affecting the national security as the Na- 
tional Security Council may from time to time direct,” ! Congress paid little 
attention to what the Executive did under this authority. The era of con- 
gressional noninvolvement came to an end with the Watergate disclosures 
of intelligence activities that many Americans found reprehensible, the en- 
suing investigations into assassination attempts and other controversial co- 
vert actions,” and the adoption of a new statutory framework for congres- 
sional oversight of the intelligence agencies. 

Today, the issue is not the legality of executive operations in a congres- 
sional vacuum. Rather, Congress has become engaged in covert operations, 
primarily through a procedural framework for monitoring executive ac- 
tions and occasionally through the adoption of specific policies. Since Con- 
gress now affirmatively participates in oversight, for all practical purposes it 
legitimizes the covert actions that are reported to it under the oversight 


52 See Kaiser, supra note 5, at 1169-70; G. ALLISON, A. CARNESALE & J. NYE, JR., HAWKS, 
Doves AND OWLS 227, 236 (1985). 

* Professor of Law, Columbia University. 

! National Security Act of 1947, 50 U.S.C. §403(d)(5) (1982). 

? See generally S. REP. No. 755, 94th Cong., 2d Sess. (1976) [hereinafter CHURCH Comm. 
REPORT]. 
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legislation. Covert operations carried out by executive agencies in accord- 
ance with congressionally approved procedures and policies do not raise any 
serious separation of powers issues and may be viewed as presumptively 
constitutional.” Constitutionally questionable covert operations thus fall 
into two categories: (1) those that the Executive fails to report to Congress 
under the oversight legislation, such as the Iran-contra dealings, and (2) 
those that Congress blocks through denial of funds or specific -legislative 
prohibition, such as the contra aid that was restricted by the Boland 
amendments.* 

To be sure, the Executive has not always complied with the letter or spirit 
of Congress’s directives. The most notorious deviations in recent years have 
been the mining of Nicaragua’s harbors’ and the Iran-contra events.® With- 
out in any way minimizing the seriousness of these apparent violations of 
law, I believe the transgressions need to be seen in perspective. Even if all 
the laws had been scrupulously followed, executive authority to embark 
upon controversial and potentially dangerous covert actions is still quite 
broad. The laws as they now stand do not significantly constrain most exec- 
utive covert actions but rather legitimize them. - 

Much recent writing focuses on ways that the Executive has undermined 
or circumvented constitutional and congressional policies applicable to co- 
vert action.’ While I fully agree that this has happened too often, I put the 
emphasis elsewhere. My aim is to show the extent to which Congress has 
authorized, approved, acquiesced, and sometimes even applauded. I will 
examine some of the procedures and policies that Congress has in fact 
adopted concerning covert action, so as to demonstrate that in both warlike 
and nonviolent operations, Congress has chosen to give the Executive a 
relatively free hand. 


I. COVERT ACTION AND WAR POWERS COMPARED 


The debate over the constitutionality of executive covert operations 
echoes the war powers controversy, since at least some covert actions have 
been nothing other than clandestine warfare. But not all covert operations 
are warlike: they include, in addition, political action, propaganda, disin- 
formation and any other “activities conducted in support of national foreign 
policy objectives abroad which are planned and executed so that the role of 
the United States Government is not apparent or acknowledged publicly.’”* 


3 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson, J., 
concurring). 

í For a compilation of the Boland amendments, see Legislation relating to Nicaragua, 26 ILM 
433, 440 (1987) [hereinafter Legislation]. - 

5 See S. REP. No. 665, 98th Cong., 2d Sess. 4—12 (1985). 

E See S. Rep. No. 216 and H.R. Rep. No. 433, 100th Cong., Ist Sess. (1987) [hereinafter 
IRAN-CONTRA REPORT]. 

7 See, e. g., Koh, Why the President (Almost) Always Wins in Foreign Affairs: Lessons of the Iran-Con- 
tra Affair, 97 YALE LJ. 1255 (1988). 

8 Exec. Order No. 12,333, §3.4(h) (1981), reprinted in 50 U.S.C. §401 (1982) (definition of 
-“‘special activities”). 
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Forcible covert actions are subject to regulation under Congress’s war 
„powers to the same extent as overt uses of force;° the constitutional basis for 
Congress to regulate nonforcible covert operations is principally its non- 
enumerated foreign affairs power? and secondarily the possibility that some 
nonforcible covert operations might violate international law’! or lead to 
war. Congress has asserted a constitutional claim to regulate both forcible 
and nonforcible covert operations, by creating a statutory structure for 
oversight of all intelligence operations in foreign countries, ‘‘other than 
activities intended solely for obtaining necessary intelligence.”’!” 


Paramilitary Activities 


Congress has deliberately decided to deal with paramilitary covert opera- 
tions differently from overt war, and in an indisputably more permissive 
manner. The War Powers Resolution of 1973"? does not apply to covert 
actions: Congress made a conscious choice to exclude them from the Resolu- 
tion’s coverage.'# There were at least two reasons for this choice. First, at 
the time it adopted the Resolution, Congress was only beginning its investi- 
gations into controversial covert actions and had not yet determined what 
sorts of legislative reforms would be appropriate. Second, the Resolution 
contemplates public legislative decision making on whether to authorize a 
war,!> and plenary congressional consideration of “covert” options under 
the procedures established by the Resolution would necessarily bring the 
operation into the light of day. Congress was not then prepared to forswear 
the use of covert action—nor has it done so since—hence, it had to settle for 
forms of congressional involvement that would allow secrecy to be pre- 
served, 

The effect of the congressional choice to exclude covert operations from 
the War Powers Resolution is that the Executive is free to conduct such 
operations, subject only to the less onerous conditions of the intelligence 
legislation that took shape shortly after enactment of the Resolution. The 


° U.S. CONST. Art. I, §8, cls. 11-16. 

19 See generally L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 74-76 (1972); see 
also U.S. Const. Art. I, §8, cl. 3 (foreign commerce power). The power of the purse is a 
further source of congressional authority over both forcible and nonforcible covert actions. 

1 Cf. U.S. CONST. Art. I, §8, cl. 10. ‘ 

2 Intelligence Oversight Act, 50 U.S.C. §413(a)(1), (b) (1982); see also Hughes-Ryan 
amendment to the Foreign Assistance Act, 22 U.S.C. §2422 (1982). Ironically, some of the 
most sensitive or intrusive intelligence operations are collection activities—for example, aerial 
reconnaissance and submarine penetrations of territorial waters. Although Congress has opted 
to treat intelligence collection differently from covert action, Congress does regulate intelli- 
gence collection in various ways, without constitutional complaint from the Executive. See, e.g., 
Foreign Intelligence Surveillance Act, 50 U.S.C. §§1801, 1808 (1982). 

13 Pub. L. No. 93-148, 87 Stat. 555 (1973) (50 U.S.C. §§ 1541-1548) (1982)) [hereinafter 
Resolution]. The Resolution applies to “United States Armed Forces.” 

14 See generally Bentley, Keeping Secrets: The Church Committee, Covert Action, and Nicaragua, 25- 
CoLum. J. TRANSNAT’L L. 601, 618-19 n.78 (1987) (discussing rejection of amendment that 
would have expanded coverage of Resolution to include covert action). 

13 Resolution, supra note 13, §§5-7. 
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two major elements of that legislation are the 1974 Hughes-Ryan amend- 
ment and the 1980 Intelligence Oversight Act.’ Under the 1974 law, the 
President must “find” that each covert operation is “important to the na- 
tional security of the United States,” and must report such operations to 
Congress." The 1980 Act streamlined and strengthened the reporting re- 
quirement, by providing for notification to the Senate and House Select 
Committees on Intelligence (or to certain designated leaders) and by insist- 
ing that the committees be kept “fully and currently informed of all intelli- 
gence activities . . . including any significant anticipated intelligence 
activity. ”!9 

A comparison of the War Powers Resolution and the intelligence legisla- 
tion shows that the latter gives the President considerably more leeway. 
Procedurally, the Resolution requires the President to “consult with Con- 
gress” before commencing hostilities and regularly thereafter, and to report 
to Congress within 48 hours of the commencement of hostilities.” In con- 
trast, the instruction under the intelligence legislation to keep the congres- 
sional intelligence committees “‘fully and currently informed” is a notifica- 
tion rather than consultation requirement, and the statutory language on 
the timing of interbranch communications is considerably murkier than in 
the Resolution,”’ its effect being to give the President an argument that he 
has flexibility in deciding when to notify the committees. 

Most important, the two statutory schemes differ dramatically with re- 
spect to the view Congress has of its own role in authorizing or terminating 
hostilities. The War Powers Resolution expresses the view that unless Con- 
gress has affirmatively declared war or granted specific statutory authoriza- 
tion, the armed forces may engage in hostilities only to defend against 
attack;® the intelligence legislation takes no position on what presidential 
uses of force are constitutionally permissible. Under the Resclution, more- 
over, Congress insists that any conflict that it has not affirmatively autho- 
rized must cease after 90 days, or sooner if it so directs.” The Intelligence 


16 Supra note 12. 

17 99 U.S.C. §2422. The “finding” process requires the President to take personal responsi- 
bility for authorizing a covert operation. 

18 Id. As originally enacted, this law required reporting “to the appropriate committees of 
the Congress, including the Committee on Foreign Relations of the United States Senate and 
the Committee on Foreign Affairs of the United States House of Representatives.” The 1980 
Act allocated the oversight function to the intelligence committees, in lieu of the unwieldy 
multiple committee participation under the 1974 Act. 

19 50 U.S.C. §413(a@)(1). 2° Resolution, supra note 13, §§3, 4(a)(1). 

21 Compare id. §§3, 4(a), with 50 U.S.C. §413(a), (b). In the Iran-contra affair, the Executive 
deferred notice for some 11 months. While this long deferral was undoubtedly inconsistent 
with the legislative intent, the statute is far from clear on when notice must be given. The 
congressional argument is that most or all notifications should be given “prior” to initiation of 
the activity, but there are nonfrivolous arguments to the contrary. Concerning the prior notice 
issue, see generally IRAN-CONTRA REPORT, supra note 6, at 414-15 (maj. rep.), 543-46 (min. 
rep.). : $ 

2? Resolution, supra note 13, §2(c). 

23 Id. §5(b), (c). The concurrent resolution feature of §5(c) is, of course, in jeopardy after 
INS v. Chadha, 462 U.S. 919 (1983). 
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Oversight Act is almost exactly the opposite in import. By providing that the 
Act does ‘‘not require approval of the intelligence committees as a condition 
precedent to the initiation of any such anticipated intelligence activity,’’** 
Congress explicitly disclaimed any responsibility for deciding whether to 
authorize specific covert operations. Nor has Congress purported to set a. 
time limit on covert operations or to subject them to anything like the 
provisions on automatic termination in the Resolution. Thus, covert opera- 
tions may commence and continue indefinitely upon presidential decision 
alone. Apart from persuasion (or leaking), the only ways for Congress to 
stop a covert action are to cut off funding or to legislate publicly, subject of 
course to presidential veto. 

Considering these marked legal differences between two modes of U.S. 
involvement in a foreign conflict, it is not surprising that the Executive 
might well prefer to use the intelligence structure rather than the armed 
forces even for large-scale paramilitary operations, which can hardly be 
“covert” in any meaningful sense. The details of these ‘‘overt-covert”’ 
operations are trumpeted not only in the press, but also in published govern- 
ment documents.” There is considerable force to the view that when the 
nature or scale of an operation makes it impossible for secrecy to be pre- 
served, the matter does not belong under the intelligence oversight proce- 
dures but should be publicly debated in the same manner as any other 
important foreign policy issue.” The proponents of this view, however, 
have not mustered support for basic change in the intelligence legislation, 
which in its current form serves as a powerful tool for keeping most covert 
actions off the general legislative agenda. That is an ideal situation for the 
Executive, and there is as yet little indication that Congress wants it 
otherwise. 


Weapons Supply 


The arms-for-hostages dealings with Iran and the long-running contro- 
versy over lethal aid to the Nicaraguan contras have focused attention on 
the legal aspects of covert arms transfers. The mere supply of weapons to a 
foreign force does not trigger the War Powers Resolution,” but most such 
transfers are governed by the Arms Export Control Act (AECA),”* which 
embodies a “report and wait” requirement and certain substantive prohibi- 
tions, including a ban on exports to countries supporting terrorism. In the 


%4 50 U.S.C. §413(a)(1). 

*5 Thus, the World Court in the Nicaragua case could condemn the United States for “co- 
vert” paramilitary support of the contras on the basis of an evidentiary record drawn largely 
from official statements and U.S. government documents. Military and Paramilitary Activities 
in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 ICJ Rep. 14, 39-44 (Judgment of June 
27) [hereinafter Nicaragua]. 

*6 Bentley, supra note 14, at 644-45. 

27 Under the Resolution, it is participation of U.S. armed forces rather than supply of 
weapons that brings its provisions into play. 

*8 The provisions of the Arms Export Control Act arguably relevant to covert operations are 
discussed in Scheffer, U.S. Law and the Iran-Conira Affair, 81 AJIL 696 (1987). 
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Iran-contra affair, the administration’s legal position was that by making a 
finding under the intelligence legislation, the President could authorize 
arms sales outside the requirements of the AECA.?° The attitude of the 
congressional Iran-contra committees toward this position was necessarily’ 
colored by the obduracy of the administration in claiming justification for 
having withheld notice from Congress under both the AECA and the intel- 
ligence legislation.” Assuming compliance with oversight,*! the burden 
would be on Congress to reverse the presumption of legitimacy of covert 
arms transfers, as it has done in a few extraordinary instances.°? Just as 
important as its exceptional restrictions is the fact that Congress has granted 
affirmative authorization for extensive covert arms supply programs when it 
has been persuaded of their rationale, effectiveness and pclitical accept- 
ability.®° 


Assassination 


Contrary to what many believe, Congress has not acted to prohibit assas- 
sination as an instrument of U.S. policy. The Church Committee, after 
thoroughly investigating various allegations of U.S. complicity in assassina- 
tion attempts prior to the mid-1970s, recommended a statutory prohibition 
on assassination, but none was enacted as such.*4 The U.S. “law” now 
prohibiting assassination is nothing more than an executive order,®® which 
stands as an important public statement of U.S. policy against assassination, 
but one that the President could countermand on his own authority.?° 
Temptations to eliminate hostile foreign leaders have seemed almost irre- 
sistible on more than one occasion in the recent past,®” and there is no 


29 See IRAN-CONTRA REPORT, supra note 6, at 380, 418. 

30 Compare id. at 380-81, 418-19, 425-26 (maj. rep.), with id. at 539-47 (min. rep.). 

3! ‘Transactions falling below certain dollar thresholds are exempt from most of the require- 
ments of the AECA, but different thresholds apply to transfers made by intelligence agencies 
under the intelligence oversight legislation. See generally Scheffer, supra note 28, at 703-04, 
708-09. ; 

82 See Clark amendment (Angola), 22 U.S.C. §2293 note (repealed 1935), and Boland 
amendments (Nicaragua), supra note 4. 

33 Thus, the Executive has obtained congressional approval for massive support to the 
Afghan resistance. From time to time in the checkered history of the Nicaraguan program, 
funds have been appropriated for vast quantities of lethal aid. See generally Legislation, supra 
note 4, at 440-78. 

34 See 1 CHURCH COMM. REPORT, supra note 2, at 160, 448; see also S. Rep. No. 465, 94th 
Cong., Ist Sess. (1975). But see 18 U.S.C. §§112, 878, 1116, 1201 (1982). 

35 Exec. Order 12,333, supra note 8, §2.11 (“No person employed by or acting on behalf of 
the United States Government shall engage in, or conspire to engage in, assassination”). 

38 As a matter of constitutional power, the President may countermand any constraints em- 
bodied in executive orders that he or his predecessors may have issued. Whether an executive 
order should be rescinded in accordance with the same procedures used to promulgate it, e.g., 
through publication in the Federal Register, is an issue of procedural nicety rather than consti- 
tutional power. Cf. IRAN-CONTRA REPORT, supra note 6, at 542 n.** (min. rep.) (citing Justice 
Department memorandum arguing that presidential authorization can create an exception to 
an executive order). 

37 In addition to the several episodes examined by the Church Committee, supra note 34 
(involving Fidel Castro, Patrice Lumumba, General René Schneider of Chile, and others), 
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assurance that future Presidents will be less susceptible to this temptation 
than their predecessors. Should a President be drawn in this direction, his 
calculation of costs and benefits would not include a clear congressional 
expression of policy. Indeed, the deliberate congressional decision not to 
prohibit assassination might well be interpreted by some future executive 
legal counsel as implicit authority for the President to retain this particularly 
odious policy option. 


Counterterrorism 


Certain aspects of the U.S. counterterrorist program, such as the bomb- 
ing of terrorist targets in Libya, have been carried out overtly,*® but others 
have been covert. The clandestine collection of information for counterter- 
rorist purposes is not directly covered by the intelligence oversight legisla- 
tion;*? only when the information becomes the basis for overseas action does 
Congress expect to be notified. It appears that Congress not only has ac- 
quiesced in counterterrorist actions by the Executive, but also has affirma- 
tively authorized the creation of a special operations force for covert coun- 
terterrorist activities*° and has prodded the administration to be vigorous in 
its counterterrorist efforts. The interception of the plane carrying the 
Achille Lauro hijackers and the seizure of alleged terrorist Fawaz Yunis for 
prosecution in the United States are examples of counterterrorist actions 
that most in Congress have endorsed and that few would expect Congress to 
micro-manage.*! 


Covert Political Actions 


As with military and paramilitary operations, overt and covert political 
programs coexist under separate legal frameworks. Once again, Congress 


incidents during the Reagan Presidency have raised questions of consistency with the policy 
against assassination. The CIA produced a “Psychological Warfare Mariual” for the use of the 
Nicaraguan contras, some passages of which could have been interpreted to call for assassina- 
tion. See generally Nicaragua, 1986 IC] REP. at 65-69; H.R. Rep. No. 1196, 98th Cong., 2d 
Sess. 15-16 (1985); S. Rep. No. 665, supra note 5, at 12-13. There has also been speculation 
that Colonel Muammar Qaddafi was a target of the April 1986 air strike against Libya, in which 
Qaddafi’s adopted daughter was killed. The CIA General Counsel has reportedly advised that 
preemptive raids against terrorist bases and military actions taken in “self-defense” do not 
constitute assassination, even if foreign officials die in the attack. B. WOODWARD, VEIL 362, 
394 (1987). 

38 The U.S. air strike against Libya was reported to Congress “consistent with the War 
Powers Resolution.” See 22 WEEKLY Comp. Pres. Doc. 499 (Apr. 16, 1986); Sef Defense 
against Terrorism, 80 AJIL 636, 643 (1986) (testimony of Abraham Sofaer) [hereinafter Sofaer]. 

39 See note 12 supra. Collection of information about international terrorism by means of 
electronic surveillance is governed by the Foreign Intelligence Surveillance Act of 1978, 50 
U.S.C. §1801 (1982). 

40 See Sofaer, supra note 38, at 643 (citing §1453 of the 1986 Department of Defense 
Authorization Act). 

41 See, e.g., Senate debate on the Terrorist Prosecution Act, 132 Conc. REC. $1382-87 (daily 
ed. Feb. 19, 1986) (statement of Sen. Specter urging abduction of terrorists from sanctuary 
countries for prosecution in United States). 


= 
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has elected not to subject covert programs to the statutory constraints that 
govern their overt counterparts. An overt analogue of the CIA’s covert 
political action programs is the National Endowment for Democracy, a 
federally funded organization with the mandate:to support prodemocratic 
programs in foreign countries. Less than 2 years after the NED began 
functioning, Congress learned that NED funds had been used in a close 
election in Panama. The congressional response was a flat ban on the use of 
NED money to fund any campaign for public office.*? This policy choice 
goes part way toward the proposals of eminent figures in the mid-1970s that 
the United States stop taking sides in foreign elections.*® But all that Con- 
gress has done is to block the NED’s involvement in partisan campaigns: it 
has deliberately left the covert option open.** As long as the CIA notifies 
Congress under the oversight legislation,“ covert political funding is 
consistent with U.S. domestic law. 


II. CLASHES BETWEEN THE BRANCHES 


As has been shown, covert actions generally proceed on executive initia- 
tive pursuant to the oversight structure that Congress has established, and 
they thus enjoy every presumption of constitutional validity. Clashes be- 
tween the two branches have arisen (1) when the Executive has attempted an 
end run around the oversight committees (as with the mining of Nicaragua’s 
harbors and the Iran-contra affair), or (2) when Congress has attempted to 
block some activity that the Executive Strongly wishes to pursue. The first 
kind of clash does not, in my view, raise a serious constitutional problem, 
because there seems little basis to doubt the constitutionality of laws under 
which Congress asks to be kept informed of actions that the Executive is taking. 
The oversight legislation does not, in general, seek to intrude upon intelli- 
gence collection, analysis and planning, or deliberations or other functions 
internal to the executive branch. Nor does Congress's demand for informa- 
tion*® unduly constrain the President in taking any action that he believes to 
be important to the national security. Indeed, since the oversight legislation 
specifically provides that he may act without obtaining advance approval, it 
facilitates rather than constrains covert actions and offers the additional 


# National Endowment for Democracy Act, 22 U.S.C. §4414(a)(1) (Supp. V 1987). See 
generally Damrosch, Politics Across Borders, 83 AJIL 1, 17-21 (1989). 

43 See, e.g., Katzenbach, Foreign Policy, Public Opinion and Secrecy, 52 FOREIGN AFF. 1, 15-16 
(1973). 

141 A proposal that would have banned the use of covert techniques to undermine any govern- 
ment was rejected at the time of adoption of the Hughes-Ryan amendment. See 1 CHURCH 
Comm. REPORT, supra note 2, at 502-03. 

45 It goes without saying that oversight of the CIA is carried out secretly: the NED, in 
contrast, must justify its programs publicly. The NED is subject to the Freedom of Information 
Act, while the CIA enjoys a special exemption from the Act. Compare National Endowment for 
Democracy Act, 22 U.S.C. §4415 (Supp. V 1987), with Central Intelligence Information Act, 
50 U.S.C. §431 (Supp. IV 1986). 

46 Congress is required to preserve any secrets confided in it by the Executive. 50 U.S.C. 
§413(d) (1982). 


1989] CONSTITUTION IN ITS THIRD CENTURY: FOREIGN AFFAIRS 803 


benefit of allowing the President to share the political risks of controversial 
operations with the members of Congress who participate in the oversight 
process. The legal issues involved in this first kind of clash center on statu- ` 
tory interpretation, compliance and legislative policy: Does the poorly 
drafted Intelligence Oversight Act require “prior” notice or not? Who 
should be held accountable for failures of notification, and what mecha- 
nisms of accountability—administrative discipline, congressional investiga- 
tion, judicial trial—are appropriate? Should the legislation be amended to 
eliminate the loopholes on which the Executive relied in the Iran-contra 
affair? These issues are ‘‘constitutional” only in an attenuated sense.*” 

The second kind of clash raises a somewhat more substantial constitu- 
tional problem, but again I do not think that the problem is difficult to 
resolve on the facts of the cases that have come to light to date. In the 
measures to which the Executive has raised constitutional objection, Con- 
gress has asserted its powers—principally the power of the purse—to pre- 
vent the Executive from carrying forward a covert action that the President 
has found to be important to the national security. Since Congress, as well as 
the President, enjoys constitutional responsibility in the field of national 
security, congressional measures (whether through substantive legislation or 
control over the purse strings) prompted by Congress’s own assessment of 
national security enjoy a presumption of constitutional validity. A President 
who seeks to violate such measures finds his powers at their “lowest ebb,’’48 
and an executive branch official who acts without explicit presidential au- 
thorization finds his powers even lower than that. Perhaps some day we will 
see a case where the “remainder of executive power after subtraction of 
such powers as Congress may have over the subject’’*? leaves something 
greater than zero in the President’s favor, but neither the Boland amend- 
ments nor any legislation of their ilk has yet presented that case. 

Surely his admittedly broad powers over national security do not allow the 
Executive to fix national policy on export of arms in derogation of Con- 
gress’s foreign commerce powers, on paramilitary activities in derogation of 
Congress’s war powers, on overthrow of a foreign government in deroga- 
tion of Congress’s power to define whether international law prohibits such 
an act. Nor can he appropriate funds for such purposes when Congress has 
exercised its constitutionally explicit power to deny them.®° The Iran-contra 
events do not present any question of an act of Congress that purported to 
prevent the President from defending against armed attack, or communi- 
cating with foreign governments, or obtaining counsel from his advisers or 

-appealing to the American people to support his policies. A fertile imagina- 


47 The Intelligence Oversight Act, for example, qualifies the notification requirement with 
the words “To the extent consistent with all applicable authorities and duties, including those 
conferred by the Constitution upon the executive and legislative branches of the Government” 
(emphasis added). Executive branch lawyers have argued that notification was not statutorily 
required if the executive branch had a constitutional duty that would be impaired by notifica- 
tion. While resolution of this argument requires a theory of the Constitution, the issue none- 
theless boils down to one of statutory interpretation. 

48 Youngstown concurrence, 343 U.S. at 637 ( Jackson, J.). 

49 Td, at 640. 50 U.S. CONST. Art. I, §9, cl. 7. 
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tion can conceive of variants on these and other measures that might un- 
constitutionally intrude upon prerogatives of the executive branch, but 
Congress has done nothing like this in its legislation on covert operations. 
The rare occasions when Congress has overcome its general tolerance of 
executive covert action have involved paramilitary activities that posed a 
serious risk of escalation, possibly even of U.S.-Soviet confrontation. These 

_ exceptional circumstances cried out for congressional attention, and the 
policy choices made in the Boland amendments and similar legislation fell 
well within Congress’s powers. 


Ill. UNWILLINGNESS OF CONGRESS TO STRENGTHEN ITs CONTROL 


In the wake of the Iran-contra affair, Congress considered various pro- 
posals to reform the intelligence oversight legislation.®’ What is especially 
notable about most of these proposals is their timidity. The most prominent 
bill would have ended the uncertainty over the time frame for notification 
of covert operations by requiring the Executive to report such operations to 
the intelligence committees within 48 hours of commencement. This bill 
passed the Senate with overwhelming support, but the President threatened 
to veto the measure and the 100th Congress adjourned without enacting 
it.>? In view of all the ballyhoo that surrounded the Iran-contra hearings, it 
is amazing that Congress could not muster the votes to overcome executive 
opposition to such a trivial change. But even if the bill had become law, it 
would have been at best a marginal clarification of existing legislation. 
Adjustment of the timing of notice would work no significant change in the 
basic structure of congressional-executive relations. Most important, con- 
gressional approval of covert actions would still not be needed, and Congress 
would still have only limited means for effecting disapproval, through cut- 
ting off funds or enacting specific prohibitions, with all the problems of 
inertia, presidential veto power, and so on, that make resort to these means 
so difficult and exceptional. 

I do not argue that a profound change in the intelligence oversight struc- 
ture would be advisable at present. I tend to agree with the congressional 
Iran-contra committees that the basic structure is sound but does require 
some modest strengthening of accountability and elimination of loopholes. 
My point is simply to underscore that both under existing law and under the 
only proposals to amend it that have stood any chance of passage, Congress 
has not put the Executive on a short leash: free rein would be the better 
metaphor. Those who oppose activist executive uses of covert techniques 
must recognize the extent to which Congress shares responsibility. 


IV. CONCLUSION 


The Framers of the Constitution doubtless contemplated that the Presi- 
dent and the Congress would be partners in foreign policy decisions that 


5! See generally IRAN-CONTRA REPORT, supra note 6, at 423-27. 
52 See W. COHEN & G. MITCHELL, MEN OF ZEAL 279-88 (1988); Koh, supra note 7, at 1272 
n.77, 1339 n.388. 
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could lead to war. Two hundred years later, the forms of the partnership 
have changed, but the concept of congressional involvement has not. The 
main difference is that Congress has opted to be the silent partner. It has 
deliberately decided to be involved remotely, partially, through a select few 
of its members who may offer advice but have few means to change a 
presidential decision. Congress might have chosen differently; it might some 
day in the future be pressed to greater involvement; but even the Iran-con- 
tra fiasco has not yet offered sufficient inducement or provocation. To 
paraphrase John Hart Ely: Suppose Congress wanted an Intelligence Over- 
sight Act that worked?** The congressional choice to stick with an execu- 
tive-driven model tells us quite a lot about Congress, and about ourselves. 


JUDICIAL DEFERENCE IN FOREIGN RELATIONS 
By Jonathan I. Charney* 


Disputes with foreign policy implications have often been brought to the 
federal courts. These cases call attention to the tension between the author- 
ity of the political branches to conduct the foreign relations of the United 
States and the authority of the courts to render judgments according to the 
law. How this tension is resolved, in turn, bears directly on the commitment 
of the United States to the rule of law. 

The courts have responded in various ways when U.S. foreign policy has 
been implicated in cases before them. In some circumstances, courts have 
accorded complete deference to the position expressed by the executive 
branch. In others, that position has been given great weight, has been 
treated as particularly persuasive evidence or has been considered as merely 
relevant evidence. In still other cases, courts have disregarded the Execu- 
tive’s position completely. Sometimes courts have abstained from deciding 
such issues. Cases have been dismissed outright without prejudice to the 
merits, and judgments have been rendered without addressing the foreign 
policy questions. Finally, through the application of conflicts-of-law rules, 
courts have relied upon foreign determinations. This variety may reflect a 
purely political approach by the courts or the application of a normative rule 
derived from the constitutional relationship between the courts and the 
political branches—but it most likely reflects a combination of the two. This 
essay summarizes and critiques the principal arguments with respect to the 
propriety of judicial deference and abstention in such cases. 

While lengthy and highly reasoned judicial opinions have addressed this 
question, no consensus has been reachéd on the appropriate role for the 
judiciary in cases relating to U.S. foreign relations. Neutral constitutional 


53 Ely, Suppose Congress Wanted a War Powers Act That Worked?, 88 Corum. L. REV. 1379 
(1988). ; 

* Professor of Law, Vanderbilt University; Board of Editors. Research for this paper was 
supported by the Vanderbilt University School of Law. Research assistance was provided by 
Anne Talbot, J.D. Vanderbilt, ’89. 


806 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


principles that support judicial deference or abstention have not been es- 
tablished. Pragmatic concerns about the effective execution of U.S. foreign 
policy appear to demand that the executive branch of the Government be 
accorded a salient role when such matters are involved in litigation. These 
concerns have led courts to accord great respect to the executive branch’s 
positions. This deference, however, may be unjustified in many cases. 

Constitutional theories differ on the allocation of federal authority and 
the appropriate role of the courts in foreign affairs. Notwithstanding United 
States v. Curtiss-Wright Export Corp., the U.S. Constitution does not allocate 
the entire foreign affairs power to the President or to the Congress. With 
few exceptions, the Constitution is devoid of any specific assignment of 
responsibilities for establishing U.S. law and policy in the area of foreign 
relations. Furthermore, it contains no textual basis for excluding, limiting 
or altering the role of the courts when the cases or controversies they are 
called upon to decide relate to U.S. foreign relations. 

The lack of a textual disposition of foreign relations responsibilities may 
not have been an oversight. The Framers of the Constitution focused upon 
the relationship of the federal Government to state governments and to 
private citizens. The checks and balances built into the system were de- 
signed principally to protect the direct interests of the states and their 
citizens, not foreign states or aliens. Because the federal Government had 
the authority of an independent state, the Framers did not devote much 
attention to the allocation of foreign relations authority. That authority may 
have been presumed and may be extraconstitutional. Traditional separation 
of powers analysis cannot therefore be easily invoked to decide the distribu- 
tion of foreign affairs authority. 

One. of the Framers’ objectives arguably was to design a system that would 
limit the authority of the executive branch so that the policymaking power 
of the people could be expressed through legislation enacted by their 
elected representatives in Congress. The Founding Fathers sought to estab- 
lish the United States as a trustworthy member of the international commu- 
nity. As a consequence, they gave Congress, not the Executive, authority to 
define and punish offenses against the law of nations through legislation. 
The Constitution describes the President’s authority as the “executive 
Power,” requiring that “‘he shall take Care that the Laws be faithfully 
executed.”? Thus, the President may conduct U.S. foreign relations directly 
or through ambassadors received or appointed by him. Yet Congress may be 
the only branch that establishes U.S. law and policy. The President alone 
may not have the authority to make policy, domestic or foreign, that would 
dictate the results of litigation in courts of law. 

Constitutional history, however, provides support for a strong presiden- 
tial role in foreign affairs. The replacement of the Articles of Confederation 
with the Constitution appears to reflect the Framers’ intent to establish a 
strong President, especially in the area of foreign affairs. The Constitution 
unified and focused a variety of foreign affairs responsibilities in the execu- 
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tive branch to assure that the nation could conduct a more effective foreign 
policy than was possible under the Articles of Confederation. This aug- 
mented executive authority may require that the courts accord the Execu- 
tive’s expressions on matters of U.S. foreign affairs special consideration. 

These conflicting theories are not easily resolved. If Congress sets the 
policies for the President to execute, judicial deference may be appropriate 
only when Congress has so legislated. If the executive branch has sole au- 
thority to make policy and law with regard to certain foreign affairs matters, 
it may also have the authority to influence some court determinations unilat- 
erally. In the absence of legislation or a clear textual basis in the Constitu- 
tion for such executive authority, its source may be found only in the zone of 
twilight described by Justice Jackson in Youngstown Sheet & Tube Co. v. Saw- 
yer? The exercise of this authority would have to be consistent with a 
pragmatic analysis of the circumstances and the inertia, indifference or 
quiescence of Congress. Moreover, even if the President has the authority to 
make policy, it might not appropriately include the authority to make new 
law. or to determine the outcome of cases properly before the courts. Since 
the authority would be that of the President, inferior officers in the execu- 
tive branch might not themselves be able to exercise it. 

An examination ofthe judicial power proves equally inconclusive. The 
courts have no authority to conduct U.S. foreign relations. They are, how- 
ever, authorized to adjudicate all cases or controversies properly before 
them in accordance with the applicable law. Their function is essential to the 
maintenance of the separation of powers among the branches and the pro- 
tection of individual rights. Since no other branch has the authority to 
exercise the judicial power, practices that permit the Executive to exercise 
unilateral decision-making authority in particular court cases may be incon- 
sistent with the constitutional plan. On its face, the Constitution does not 
exclude or limit the courts’ authority in cases or controversies touching on 
foreign relations. Furthermore, matters with foreign relations implications 
may involve the legal rights and duties of individuals or the states under 
federal law clearly within the courts’ authority. Judicial deference or ab- 
stention in such cases may compromise the authority of the federal courts. 

The constitutional plan is relevant to any question about the distribution 
of authority among the three branches of the federal Government. Since it 
is inconclusive with regard to deference, the answer is more likely to be 
found in pragmatic considerations. This is certainly the lesson of the princi- 
pal Supreme Court case on the political question doctrine, Baker v. Carr.* It 
also is the framework within which the Supreme Court has approached the 
international area in such key cases as Banco Nacional de Cuba v. Sabbatino,’ 
and Dames & Moore v. Regan.® Tension does appear to exist, however, be- 
tween the political question decisions in general and those in the interna- 
tional area. Generally, the courts have been extremely reluctant to conclude 
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that a political question is presented and to defer to the political branches. 
The same reluctance should be seen in foreign relations cases, but this has 
not necessarily been true. 

Suits touching on the conduct of U.S. foreign affairs bring to bear certain 
common considerations. Courts rely, explicitly and implicitly, upon some or 
all of these considerations when they decide whether to defer to the Execu- 
tive’s pronouncements in these cases or to abstain. In the following discus- 
sion, I address many of the most significant and common of these consider- 
ations, which are organized under eight separate topics. While each of them 
may be used to support deference and abstention, a realistic and pragmatic 
appraisal demonstrates that they provide this support only in limited and 
unusual situations. 

1. International law as law. Many cases bearing on U.S. foreign relations 
concern questions of international law. The mere fact that international law 
is involved may serve as a basis for judicial deference or abstention. Interna- 
tional law is the product of a decentralized legal system without a legislature, 
an executive or a compulsory court system. Some are under the impression 
that international law is unenforceable and that states rarely obey its dic- 
tates. It is not surprising, therefore, that skepticism abounds over whether 
there is international law and whether courts called upon to apply it really 
are applying law. These attitudes lend support to the view that U.S. courts 
should treat international] law differently and more politically than they do 
other law. If it is not “real” law, deference to the executive branch would 
not breach the courts’ responsibility to find and apply the law. 

This view does not withstand scrutiny. A centralized institutional struc- 
ture is not a precondition for law. The international legal system does 
produce clearly established norms that states and other subjects treat as 
legally binding. Violators regularly are subjected to legal sanctions by 
members of the community, acting individually and collectively. While 
some violations of international law are notorious, they do not occur with 
any more frequency than violations of domestic law. The constitutional plan 
included the law of nations as a part of U.S. law. Since rules of international 
law have been incorporated into the law of the United States, they are 
enforceable by the courts, as is any other applicable law. 

2. Independent judiciary. Some suggest that courts inevitably reflect the 
biases of their culture and their nation’s foreign policy when cases touch on 
foreign affairs. Especially in such cases, the courts cannot be expected to 
render neutral decisions; their function, rather, should be to maintain and 
protect the United States, its policies and its constitutional structure against. 
alien pressures. In addition, it is claimed, courts provide a safety valve in 
matters of extreme political importance. Thus, reasons of state in interna- 
tional affairs require that the courts be particularly attuned to the political 
realities and that they render judgments accordingly. Judicial deference 
assures these results. 

On the other hand, extreme situations when the national well-being is at 
risk are rare. Moreover, judicial deference may not be appropriate when 
fundamental liberty interests of individuals are implicated. In general, the 
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preservation of judicial independence as regards such liberties ought to be 
the rule. The Constitution established an independent judiciary that is 
charged with neutral application of the law. Courts have the duty to uphold 
this plan and to protect individuals aggrieved by violations of the law. Defer- 
ence subjects the courts to the influence of the political branches. Judgments 
based upon deference, rather than an independent analysis of the law and 
facts, may prove to be in error and illegitimate. Consequently, such judg- 
ments may undermine respect for the courts, whose maintenance is neces- 
sary for an effective judiciary. 

Courts may, of course, obtain expert opinions on international law and 
U.S. foreign affairs. The receipt of such information in open court from 
executive branch officers, among others, is not inconsistent with the inde- 
pendent role of the judiciary. To the extent that the views of executive 
officials are informative and reliable, their consideration is consistent with 
the obligation of the courts to decide cases correctly and independently. 

3. Expertise in the law. Court forays into international law are often epi- 
sodic. Judges may consider themselves ill-equipped to decide any such ques- 
tions placed before them. For example, treaties are negotiated in interna- 
tional forums whose records may be unfamiliar. The sources of customary 
international law are similarly unfamiliar. Some domestic judges would 
prefer to rely upon the views of the executive branch, which has expertise in 
these matters. 

Reliance on the executive branch may be easy, but not necessary. The 
role of the judiciary in these cases does not differ from that played in other 
cases it routinely decides. The courts are provided with the necessary infor- 
mation by attorneys acting in their roles as advocates. ‘True, individual 
judges may not hear many international cases, but the judiciary as a whole 
has done so often. Judges may thus rely upon their personal experience, 
augmented by resort to prior decisions of other judges, scholarly writings, 
codifications of the law and the opinions of experts. 

More particularly, if one examines the negotiating records of treaties, it 
becomes apparent that they do not differ significantly from legislative histo- 
ries of domestic statutes. Similarly, customary international law is a product 
of state practice and opinio juris and has parallels in other domestic law. 
Courts often reach normative conclusions based upon habit, attitude or 
community practice. There are, of course, uncertainties and ambiguities in 
international law, but questions about state practice and community norms 
are not necessarily more difficult to answer than, for example, questions 
about due process, equal protection and legislative intent. In purely domes- 
tic cases, novel and highly complex technical issues are regularly and suc- 
cessfully addressed. Few international matters are more formidable. 

It may still be argued that the international situation may be unsettled and 
a question may arise in a gray area of the law. The relevant sources may be 
truly inadequate and neutral principles unavailable. In such cases, there may 
be no alternative to abstention. In the vast majority of situations, however, 
the law is relatively settled and the necessary information is available. Resort 
to abstention or deference might then be easy, but it would not be justifi- 
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able. Deference poses the risk that the court would adopt a rule that is 
contrary to the actual law; abstention may reflect an unjustified abdication 
of responsibility. Such judicial actions would only be appropriate in the rare 
situation when the available information on the law is demonstrably in- 
adequate. 

4. Access to the facts. Regardless of the level of their expertise, judges may 
fear that they do not have access to all the necessary facts. They are not 
trained to obtain facts relevant to international disputes, and investigations 
may lead them into the inner workings of the diplomatic process, or require 
that they uncover sensitive or confidential communications normally in the 
sole possession of the Executive. 

This problem should not be exaggerated. In the U.S. legal system, the 
duty to discover the facts rests with the parties and their attorneys, not the 
judge. Attorneys may be employed who have the necessary expertise to 
discover the facts. Despite such efforts, a few cases may actually present 
insurmountable difficulties. Yet judges, fortunately or unfortunately, may 
face difficult and novel fact questions in any kind of case. Disputes arise in 
situations where not all the relevant evidence is available for any one of a 
variety of reasons, including privilege. Deference or abstention is rarely the 
chosen course of action; rather, careful analyses of the available facts, rules 
of evidence and burdens of proof enable the courts to do justice in such 
cases. Only occasionally do proof problems justify judicial abdication. It 
should be no less true of cases touching on international affairs. 

5. International law is alien. Arguments for deference or abstention by the 
judiciary may be based upon suggestions that the international legal system 
is biased against U.S. interests. Customary international law is generated by 
state practice, to which the United States is only one contributor. Tensions 
between the United States and other states might produce norms of interna- 
tional law that diverge from those favored by the U.S. Government. There- 
fore, U.S. courts might assist in efforts to counteract this adverse situation 
by delivering interpretations of international law consistent with U.S. for- 
eign policy objectives. The courts may accomplish this by taking the guid- 
ance of the executive branch. 

The facts do not necessarily support such a negative assessment. While the 
international political community is not sympathetic to a variety of U.S. 
interests, rarely, if ever, are U.S. interests not reflected in the rules of 
international law. Even those compromises that are reached reflect an effort 
to maximize community interests as a whole. The United States continues to 
play a major role in international affairs and in the development of interna- 
tional law. With very few exceptions, the international law in force today is 
the product of U.S. efforts and is heartily endorsed by the United States. 

Furthermore, the U.S. attitude towards a particular international norm 
may not be easily determined. Unless the United States has been shown to 
have regularly objected to the norm in the conduct of its foreign affairs, 
there may be little basis for according the applicable international law less 
than full effect. Isolated statements, especially those made solely in the 
course of litigation, may not prove to be reliable indicators of the actual U.S. 
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foreign policy position. Moreover, the non-neutral application of a law with 
regard to particular litigants may injure them unjustly. Ordinarily, the best 
interests of the United States will be served by the neutral adjudication of 
cases involving international law. 

6. Important and uncertain effects. A similar justification put forward in 
favor of judicial deference or abstention in this area is the fear that court 
decisions might have important and indeterminate international effects det- 
rimental to the United States. Moreover, if a court passes on the validity of 
actions of independent foreign sovereigns, its orders might never be exe- 
cuted. This argument brings into question the courts’ effectiveness and the 
legitimacy of the rules of law they may apply. It concludes that since the 
conduct of U.S. foreign relations is not in the courts’ bailiwick and the 
courts have no agents abroad, the judiciary ought to abstain or defer to 
those who communicate and implement U.S. policy abroad. 

This argument also can be vastly overdrawn. In fact, few cases involving 
international law and relations present the possibility of resulting in a deci- 
sion that could cause significant international ramifications adverse to the 
United States. It is equally rare for a defendant to refuse to execute a court 
judgment. But it is far from clear that a U.S. court should refuse to carry out 
its obligations merely because an individual defendant might thwart the 
execution of its judgment. In some distinctive cases, however, the courts 
may choose to defer or abstain owing to the absence of defined norms and 
the importance of the matter to the direct conduct of U.S. foreign affairs 
with another state. Otherwise, this ground does not provide a broad basis 
for deference or abstention. 

7. Sole voice. It is also argued that court decisions may frustrate U.S. 
efforts to present a unified position to the international community on 
international matters. Consistent actions of all branches of the Government 
may help to reinforce rules desired by the political branches. If court pro- 
nouncements are incompatible with those of the executive branch, the latter 
might be hindered in achieving an international policy objective. 

On the other hand, a binding court judgment may be the best vehicle for 
forging a unified U.S. position. If a court finds a rule of law, the U.S. 
Government has a certain obligation to conform even if it is not a party to 
the suit. Critics may argue that achieving uniformity through adjudication 
would place excessive control over foreign affairs in the hands of the courts. 
In theory, however, the courts only find and apply the law that the political 
branches are required to follow, even in the absence of a court decision. 
Decisions based on the applicable law most often will support U.S. foreign 
policy interests, including the U.S. interest in the promotion of the rule 
of law. 

Court decisions, nevertheless, may involve subjective judgments. When 
such judgments can be demonstrated to insinuate significant foreign policy 
matters and risk adverse effects on established interests, adjudication might 
be a basis for concern and restraint. Those situations ought to be limited to 
the rare cases in which demonstrable issues of war and peace are involved 
and well-established rules of law are absent. 
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Even in such situations, the court must take care that its deference be 
appropriate. Deference has been given to a variety of pronouncements. At 
one extreme are actions taken by the United States in its international 
relations upon the instructions of the President and contemporaneously 
explained in statements personally made by the President to concerned 
foreign governments. At the other are unilateral statements by an executive 
branch employee prepared solely to influence the outcome of specific liti- 
gation. The interests of uniformity and respect for the Executives conduct 
of U.S. foreign relations are strongly supported if deference is given to an 
international action by the United States taken prior to and independently 
of domestic litigation. In contrast, internal statements, especially those made 
only in the course of domestic litigation, do not constitute an exercise of the 
authority to conduct U.S. foreign affairs, nor do they necessarily give voice 
to the desired interests. Deference should be based only upon actions taken 
by the constitutional authority in the conduct of U.S. international affairs. 

8. Flexibility. Court judgments might undermine the desire for flexibility 
in international affairs. Decisions by domestic courts on international mat- 
ters, combined with the principle of stare decisis, could bind the political 
branches of the government and hinder their ability to interact effectively 
with the international community. There may be foreign policy reasons for 
the United States to take actions violative of international law that could be 
thwarted by domestic court decisions. 

The debate between the law and expediency, of course, is at the core of 
the deference question. Yet U.S. interests may be best protected by adher- 
ence to the rule of law despite the arguments for expediency. This long- 
term interest in the rule of law may be so strong that contrary behavior by 
the United States should be resisted by the courts even in the face of calls for 
deference or abstention. While it is hard to argue expressly in favor of a 
foreign policy based upon illegal activities, arguments for deference and 
abstention are more palatable and may permit the same result. 

Certainly, if allowed at all, deference and abstention should be strictly 
limited. This may be accomplished best by specific statutory grants in those 
areas where the political branches have legislative authority. Specific proce- 
dures that do not constitute unlawful delegation of authority might provide 
an institutionalized and legitimate approach to deference and abstention. 

Unilateral executive authority is more problematical, but it might find 
support in the fact that international law changes, sometimes through modi- 
fications of state behavior. If a domestic court were to memorialize a partic- 
ular rule of international law, the executive branch would be unable to 
diverge from it to participate in a process by which international law is 
changed. Theoretically, Congress could grant this authority to the Presi- 
dent, but legislation would often be too cumbersome in light of the subtle 
and changing circumstances of international affairs. 

Deference to the executive branch on questions of international law 
avoids this problem. Perhaps this is what was meant by the Supreme Court 
in The Paquete Habana’ when it spoke of a “controlling executive. . . act.” 
Such an indiscriminate approach, however, would lead to an abdication of 
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judicial responsibility and the nullification of international law, at least as 
applied to the executive branch. This was most certainly not the intention of 
the Court in Paquete Habana, which wrote that international law is binding 
on the United States. 

The difficulty created by changes in international law may be met without 
unnecessarily compromising the courts and the rule of international law. 
First, starve decisis need not be interpreted to require that rules of decision 
regarding international law in U.S. court cases are binding in all later cases. 
Since stare decisis is not applicable when the law has changed, domestic courts 
are not bound by precedent if there has been a legislative modification of 
the law. Similarly, since new rules of customary international law are estab- 
lished by the legislative authority of the international community through 
state practice and opinio juris, a prior case would not be apposite if a new rule 
of international law had evolved. 

Second, the United States should continue to play an active role in devel- 
oping new international law and policy. This role ought not to be thwarted 
by contrary U.S. domestic court judgments. I have argued earlier in this 
Journal that under limited circumstances, including the absence of restric- 
tive legislation, a persona] determination by the President in the conduct of 
U.S. foreign affairs might properly have legislative influence on a domestic 
court’s determination. Otherwise, the courts should decide these interna- 
tional cases independently.® 


* * * & 


In the limited space available to me in this special issue celebrating the 
bicentennial of the U.S. Constitution, I have sought to survey some of the 
primary arguments over deference and abstention in cases touching on the 
foreign affairs of the United States. Many of the arguments favoring special 
treatment of such cases have superficial appeal. Closer analysis, however, 
suggests that there is no basis for a broad rule permitting deference or 
abstention in cases touching on international law and policy. For the most 
part, the courts are well equipped to decide them independently. They were 
established by the Constitution to do so. Cases may, of course, arise that 
require’deference or abstention. Those situations must be consistent with 
the structure of the constitutional plan, as well as the pragmatic demands 
placed on the judicial and the political branches. The use of deference or 
abstention should depend primarily upon the functional demands presented 
by the specific legal issues and facts before the court. As in all political 
question cases, the burden should lie heavily upon those urging the judiciary 
to abdicate its responsibilities. 

The basic conflict is between the rule of law and expediency. The Consti- 
tution and the ideals of the U.S. system of governance favor the rule of law 
as the most efficacious approach to international, as well as domestic, dis- 
putes. The courts are a primary instrument for the realization of this objec- 
tive. Their role is no less important when they are presented with matters 
touching on international affairs. 
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FOREIGN AFFAIRS AND THE POLITICAL 
; QUESTION DOCTRINE 


By Michael J. Glennon* 


The unevenness of congressional oversight, the proclivity of executive 
foreign affairs agencies for violating the law and the traditional responsibil- 
ity of the courts as the last guardians of the Constitution—all point to the 
propriety of an active role for the judiciary in ensuring governmental com- 
pliance with the law. Specifically, courts should not decline to resolve for- 
eign affairs disputes between Congress and the President because they pre- 
sent “political questions.” The recent case of Lowry v. Reagan’ illustrates the 
serious systemic damage wrought by judicial abstention in such disputes. 

In Lowry a federal] district court dismissed a challenge by 110 members of 
Congress to President Reagan’s violation of the War Powers Resolution in 
the Persian Gulf, and a panel of the U.S. Court of Appeals for the District of 
Columbia Circuit dismissed their appeal.” The district court grounded the 
dismissal on two doctrines: political question and remedial discretion. 

The “‘now-classic catalogue of conditions to which the political question 
doctrine applies,” as the Lowry court put it,? was set forth by the United 
States Supreme Court in Baker v. Carr: 


` Prominent on the surface of any case held to involve a political question 
is found a textually demonstrable constitutional commitment of the 
issue to a coordinate political department; or a lack of judicially dis- 
coverable and manageable standards for resolving it; or the impossibil- 
ity of deciding without an initial policy determination of a kind clearly 
for nonjudicial discretion; or the impossibility of a court’s undertaking 
independent resolution without expressing lack of respect due coordi- 
nate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the potentiality of 
embarrassment from multifarious pronouncements by various depart- 
ments on one question.* 


A dispute falling within one or more of these categories is regarded as 
“nonjusticiable,’’ or inappropriate for resolution by the courts. Such a con- 
troversy will thus be left for the political branches to resolve. The district 
court in Lowry found that judicial decision of the dispute would have risked 
the last of the conditions enumerated in Baker v. Carr, “the potentiality of 
embarrassment [that would result] from multifarious pronouncements by 
various departments on one question.” 

A variety of rationales have been advanced in support of the political 
question doctrine. First, aside from constitutional requirements, the courts 
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must be accorded prudential discretion to decline to hear cases that might 
undermine their legitimacy.® The courts simply lack the institutional capac- 
ity to handle certain matters. This argument is made with particular force in 
the realm of foreign affairs. Professor Franck has contended, for example, 
that “‘[t]he courts should not. . . be put in the position of actually stopping 
a war, a politically loaded task.”” Second, certain decisions are indeed com- 
mitted by the Constitution to the political branches, rather than to the 
courts.® Third, decision by the courts blocks the majoritarian resolution of a 
dispute; the answer arrived at by democratically constituted branches nor- 
mally should be respected. Fourth, there are uncharted reaches of legal 
terrain where no rules can yet be said to exist. Here, especially, majoritarian 
processes should be left to work their will, even if that will is that there be no 
law. Fifth, judicial resolution of hot controversies merely encourages legis- 
lative buck-passing; the judiciary should encourage congressional responsi- 
bility by declining to “bite the bullet” for Congress. Finally, in separation of 
powers disputes particularly, there is little room for the Supreme Court to 
intervene because “each department possesses an impressive arsenal of 
weapons to demand observance of constitutional dictates by the other.’ 
Dean Choper thus concludes that “the federal judiciary should not decide 
constitutional questions concerning whether executive action (or inaction) 
violates the respective powers of Congress or whether legislative action (or 
inaction) transgresses the realm of the President.”'' His theory seems to 
suggest that the courts should not have decided cases such as Youngstown 
Sheet & Tube Co. v. Sawyer!? and United States v. Nixon.'®? And he, too, 
believes that “the federal courts should hold that the ultimate issue of the 
President’s inherent constitutional power to lead the nation into a war is 
nonjusticiable.”’'* 

In modern American society, these justifications for judicial abstention 
seem increasingly to be calls for judicial abdication.'® The courts have a core 
responsibility under the Constitution to resolve disputes. “It is emphatically 
the province and duty of the judicial department,” Chief Justice Marshall 
wrote in Marbury v. Madison, “to say what the law is.”!° The political ques- 
tion doctrine does not square with this fundamental tenet of our form of 
government: it is “at odds with our commitment to constitutionalism and 
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Tigar, Judicial Power, the “Political Question Doctrine,” and Foreign Relations, 17 UCLA L. REV. 
1135 (1970). 

13 5 U.S. (1 Cranch) 137, 176 (1803). 
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limited government, to the rule of law monitored and enforced by judicial 
review.”’” On close inspection, many of the arguments in favor of the 
political question doctrine are thus revealed to be bare attacks upon the idea 
of judicial review. - 

Few today could seriously believe, for example, that the Court places itself 
at risk by deciding a controversial case. It may have been true, before 
widespread public acceptance of judicial review, that an overzealous judi- 
ciary might have gotten “‘too far out in front” to continue to act as final legal 
arbiter. But that day has long passed. When President Nixon’s Secretary of 
the Treasury, John Connally, implied that the President might disregard an 
illicit decision of the Supreme Court, the public outcry only hastened 
Nixon’s downfall. There .is no modern justification for use of the doctrine 
“as a means of escape for fearful judges unwilling to address challenges to 
governmental usurpation of authority in foreign affairs.’’!® 

Choper places heavy reliance upon the argument that disputes between 
Congress and the President involve no genuine claims of abridgment of 
personal liberty.'* Should the courts decline to find that one branch has 
encroached upon the power of the other because “‘the ‘liberty’ claims are 
merely derivative”??? I think not. The Constitution protects individual lib- 
erty not merely through the direct safeguards found in the Bill of Rights, 
but also through indirect protections inherent in the separation of powers. 
As the Supreme Court affirmed recently, “The Framers recognized that, in 
the long term, structural protections against abuse of power were critical to 
preserving liberty.”?’ Even assuming that the substance of individual and 
separation claims can be neatly distinguished—a proposition that the Steel 
Seizure case must surely call into question—there seems little.ground for 
believing that the two should be subject to different rules of judicial review. 
It is worth remembering that Marbury v. Madison?” was at its most enduring 
level a dispute about the locus of governmental decision-making authority. 
At this point in our history, it seems bizarre to think that Chief Justice 
Marshall was precluded from striking down the statute that unconstitution- 
ally conferred original jurisdiction on the Supreme Court if no claim of 
individual liberty had been directly implicated. 

Concern about the courts’ “tack of capacity” also seems misplaced. This 
concern animated the district court’s dismissal of Crockett v. Reagan,” which 
challenged noncompliance with the War Powers Resolution with respect to 
activities in El Salvador.”* The district court in Crockett reasoned that “{t]he 
question here belongs to the category characterized by a lack of judicially 


Henkin, Lexical Priority or “Political Question”: A Response, 101 Harv. L. Rev. 524, 529 
(1987). 

18 Td. at 530. 19 J. CHOPER, supra note 7, at 296. 

20 Id. at 273. 

2! Bowsher v. Synar, 106 S.Ct. 3181, 3191 (1986). 

22 5 U.S. (1 Granch) 137 (1803). 

28 720 F.2d 1355 (D.C. Cir. 1983), af g 558 F.Supp. 893 (1982). 

24 See also Chaser Shipping Corp. v. United States, 649 F.Supp. 736 (S.D.N.Y. 1986) (dis- 
missing damages action in connection with mining of Nicaraguan harbors as political question). 
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discoverable and manageable standards for resolution.” 75 Similarly, the 
court of appeals in Lowry wrote that a decision on the merits would have 
required an assessment of the stability of the cease-fire in the Persian Gulf; 
“an inquiry of this sort is beyond the judicial competence. ”?® 

Apprehensions about judicial fact-finding incapacities are doctrinally 
misdirected. Its discussion in Baker makes clear that the Supreme Court 
meant to foreclose the judicial resolution of disputes characterized by inde- 
terminate legal standards, not fact-finding difficulties. The “‘lack of criteria 
by which a court could determine which form of government was republi- 
can”’?” was the reason that a political question was presented in Luther v. 
Borden.*® The Court did not suggest that judicial abstention was required by 
any proof problem presented by the facts of the case. Yet it is for the latter 
reason—the proof problem—that the Crockett court dismissed the plaintiffs 
complaint: “the Court no doubt would be presented conflicting evidence. 

. The Court lacks the resources and expertise (which are accessible to 
the Congress) to resolve disputed questions of fact concerning the military 
situation in El Salvador.” Such questions of fact can be addressed as they 
always are, namely, through the use of interrogatories, depositions, testi- 
mony and all the other means of gathering evidence. It may or may not be 
correct that the plaintiffs would succeed in establishing their claim by a 
preponderance of the evidence; the opportunity to meet that burden, in any 
event, is one that the law accords them. The problem is addressed not by the 
political question doctrine but by the law of evidence. 

As to claims that the courts’ legitimacy is undermined by ventures into the 
political thicket, say, to stop a war, it must be remembered that noé to stop an 
illegal war can also be a “politically loaded task.” It is not self-evident that 
public respect for the courts would be enhanced if the courts sat idly by in 
the face of a manifest constitutional violation—for example, if a President 
ordered an invasion of Mexico to rectify Mexican election irregularities. 
Why is judicial inaction in the face of controversy necessarily more prudent 
than judicial action? Professor Martin Redish put it well: “The moral cost of 
[permitting a manifest constitutional violation to continue], both to society 
in general and to the Supreme Court in particular, far outweighs whatever 
benefits are thought to derive from the judicial abdication of the review 
function.’”° 

It does not do to say that such decisions are allocated sett E to 
Congress or the President. The political question doctrine, the Supreme 
Court has reminded us, is “one of ‘political questions,’ not one of ‘political 
cases.’ The courts cannot reject as ‘no law suit’ a bona fide controversy as to 
whether some action denominated ‘political’ exceeds constitutional author- 


35 Crockett, 558 F.Supp. at 898. The court was referring to the formulation of the Supreme 
Court in Baker v. Carr, 369 U.S. at 217. 

æ No. 87-5426, slip op. at 1 (D.C. Cir. Oct. 17, 1988). 

27 369 U.S. at 222. 28 48 U.S. (7 How.) 1 (1849). 

29 Crockett, 558 F.Supp. at 898. 

30 Redish, Judicial Review and the “Political Question, ” 79 Nw. U.L. Rev. 1031, 1060 (1984- 
85). 
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ity.”?! In disputes between Congress and the President, the question is not 
whether one of the political branches has the authority in question, but which 
branch has that authority. In Goldwater v. Carter,’ for example, Justice 
Brennan correctly pointed out in dissent that, while the courts would have 
been precluded from reviewing the President’s decision if the Constitution 
had committed that decision to the President, the nub of the case was 
whether the President had that authority.** 

Admittedly, judicial resolution of certain disputes may encourage legisla- 
tive forbearance. Those who argue against such forbearance point out that 
courts inevitably make political decisions;** why should a member of Con- 
gress cast a controversial vote if a judge will likely decide the issue anyway?’ 
In some cases, however, the likely intervention of the courts may actually 
induce Congress to act, on the notion that a clear statement of legislative 
intent could narrow the courts’ latitude in subsequent litigation or even 
forestall judicial intervention. In other cases, the likelihood of judicial ab- 
stention may encourage Congress to poach on judicial terrain, as it did in the 
Good Friday agreements on aid for the Nicaraguan contras, by providing 
“informally” for congressional review of the implementation of the aid and 
its possible termination by congressional committees." In any event, the 
argument equates legislative forbearance with legislative irresponsibility, 
presupposing the preferability of legislation to adjudication. Why the courts 
should abstain from deciding disputes constitutionally within their jurisdic- 
tion is not explained. 

Finally, the argument that Congress has enough arrows in its legislative 
quiver to respond successfully to executive illegality is unpersuasive as a 
justification for judicial abstention. For five decades, the Executive re- 
sponded successfully to the putative illegality of the legislative veto simply by 
disregarding those it constitutionally contested—but that success did not 
discourage the Supreme Court from reaching the merits in INS v. Chadha.*” 
Further, the argument underestimates practical problems that frequently 
render Congress’s textbook tools too unwieldy to use.” Dean Choper him- 
self acknowledges that the tactics to control executive usurpation of power 
—refusal to appropriate funds, enact laws and confirm appointments, and 
impeachment—“‘may reasonably be viewed as both unseemly and unreason- 


3! Baker, 369 U.S. at 217. 32 444 U.S. 997 (1979). 

33 “T]he doctrine does not pertain when a court is faced with the antecedent question 
whether a particular branch has been constitutionally designated as the repository of political 
decisionmaking power. The issue of decisionmaking authority must be resolved as a matter of 
constitutional law, not political discretion. . . .” Jd. at 1007 (Brennan, J., dissenting) (citation 
omitted) (emphasis in original). 

34 See generally L. FISHER, CONSTITUTIONAL DIALOGUES (1988). 

3 Sen. Alan J. Dixon responded to arguments concerning the constitutionality of certain 
legislation with the observation that “it is for the courts, not the Senate,“ to dispose of the issue. 
130 Cone. Rec. $5297-305 (daily ed. May 3, 1984), quoted in id. at 35. 

38 See Glennon, The Good Friday Accords: Legislative Veto by Another Name?, 83 AJIL 544 (1989). 

37 462 U.S. 919 (1983). 

38 See generally Glennon, Investigating Intelligence Activities: The Process of Getting Information for 
Congress, in THE TETHERED PRESIDENCY 141 (T. Franck ed. 1981). , 
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able.’’® Moreover, if this argument were correct, there would seemingly be 
no case law on separation of powers controversies: in disputes from Little v. 
Barreme* through Steel Seizure,*1 Congress would have been left to fend for 
itself. 

In rare circumstances, it may turn out that the question is one on which 
there is no law.*? If no primary source of constitutional power is available to 
resolve the dispute, the courts are justified in resorting to other sources of 
constitutional power.** In Goldwater v. Carter, for example, the Court could 
have reached the merits and found that, while constitutional text and con- 
stitutional custom were not dispositive, functional and institutional consid- 
erations indicated that the matter fell within the President’s concurrent, 
initiating power—as well as the concurrent power of Congress to act (or 
react) if it chose to do so. 

The purported merits of judicial abstention in foreign affairs decision- 
making disputes thus shrink under scrutiny, while the drawbacks, fre- 
quently brushed aside by those who inveigh against ‘‘judicial activism,” are’ 
substantial. Arguments against judicial resolution of such disputes are often, 
in reality, thinly disguised pleas for executive hegemony,* for the Executive 
almost always wins if the courts sit on the sidelines. The reason is manifest: 
the Executive can move quickly—by introducing troops, making an interna- 
tional agreement, mining harbors, transferring arms—leaving Congress, if 
and when it finds out, faced with a fait accompli. During the Vietnam War, 
the state of Massachusetts put the argument cogently (if unsuccessfully) to 
the United States Supreme Court: 


[If the President takes the nation into war without Congressional au- 
thorization, the practical situation will [lead] [m]any legislators, for a 
variety of reasons . . . not [to] vote for legislation which would cut off 
the use in the war of defense appropriations. Even if a majority of 
legislators could be amassed, the President could veto the bill and thus 
raise the burden much higher to the 2/3rds majority level.*® 


To permit the Executive to proceed unencumbered by judicial review 
would work a radical reallocation of constitutional power. If the Court 


39 J, CHOPER, supra note 7, at 286. 2 6 U.S. (2 Cranch) 170, 179 (1804). , 
“| Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 

42 “(T]he Supreme Court has never been at a loss to decipher roughly workable standards 
for the vaguest of constitutional provisions when it so desires.” Redish, supra note 30, at 1060. 
43 This idea is elaborated in M. GLENNON, CONSTITUTIONAL DIPLOMACY (forthcoming). 

4 Dean Choper, while not directly addressing the “validity of the presidentially-ordered . 
military activities” in Vietnam, J. CHOPER, supra note 7, at 295, seems to accept the argument 
that Presidents since the time of Jefferson have sent troops abroad on their own authority over 
a hundred times, and that those incidents represent constitutionally significant precedents. Jd. 
at 297. Similarly, the court that dismissed as a political question a damages action brought in 
connection with the mining of Nicaragua’s harbors noted in passing that “the Constitution 
commits to the Executive Branch the authority to make foreign policy decisions.” Chaser 
Shipping Corp. v. United States, 649 F.Supp. 736, 738 (S.D.N.Y. 1986). 

+ Brief for The Constitutional Lawyers Committee on Undeclared War as Amicus Curiae 
76, Massachusetts v. Laird, 400 U.S. 886 (1970). 
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declines to intervene when the Executive poses a fundamental threat to the 
separation of powers, the Executive, not the judiciary, becomes the ultimate 
arbiter of the meaning of the Constitution. Judicial abstention in such cir- 
cumstances is unjustified for the same reason that it was unjustified in the 
face of electoral paralysis in Baker: operating alone, the political system is 
incapable of reestablishing an equilibrium of power, and the courts must 
step in to restore it. 

Second, in time of crisis, exclusive reliance upon political processes can 
result in governmental gridlock. Cutting off all funds for the Department of 
Defense or the Department of State, or declining to confirm a Supreme 
Court nominee because a President has engaged in a foolish or unconstitu- 
tional foreign policy initiative, or commencing impeachment proceedings 
can hardly be seen as the constitutionally mandated way that the United 
States Government must resolve internal power disputes. Thus, even Dean 
Choper finds judicial intervention attractive where it is necessary to “‘pre- 
serve our constitutional equilibrium and to avoid the unseemly conversion 
of a grave constitutional crisis into a street corner brawl of naked self-help 
that would heap scorn on both departments.’’*° 

Finally, an inevitable problem with the political question doctrine is 
hinted at in a passage that Choper quotes from Baker v. Carr: “The political 
question doctrine, a tool for maintenance of governmental order, will not be 
so applied as.to promote only disorder.”’*’ What are the preconditions of 
governmental order? Political regularity surely derives, at least at the outset, 
from legal predictability; and predictability of procedure presupposes knowl- 
edge of that procedure. However, the application of the doctrine ineluctably 
promotes disorder, for judicial failure to decide a bona fide case or contro- 
versy deprives litigants, as well as future actors, of that knowledge: the 
courts decline to say what legal procedure requires. The political question 
doctrine, by denying law-respecting governmental actors knowledge of the 
rules they must live by, undermines predictability in public affairs and max- 
imizes chaos.** 

Not only is the doctrine incompatible with a public policy that favors 
predictability, but its practical application has actually undercut that objec- 
tive. A case in point, again, is Lowry v. Reagan.*° As mentioned above, in 
dismissing the action on political question grounds, the district court wor- 
ried that it would risk embarrassing U.S. foreign policy through “multifar- 
ious pronouncements” by different departments on the same issue. The 
“volatile situation in the Persian Gulf demands, in the words of Baker v. 
Carr, a ‘single-voiced statement of the Government’s views.’ ”’*° 

In fact, the dispute came before the courts precisely because the Govern- 
ment had failed to speak with one voice. Congress said in the War Powers 
Resolution that, under certain circumstances, the President must submit a 


46 J. CHOPER, supra note 7, at 298. 4” Baker, 369 U.S. at 215, quoted in id. 

48 Champlin & Schwartz, The Political Question Doctrine and Allocation of the Foreign Affairs 
Power, 13 HOFSTRA L. Rev. 215, 222-23 (1985). 

49 676 F.Supp. 333 (D.D.C. 1987). 

50 Td, at 340 (quoting Baker, 369 U.S. at 217). 
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certain report,*! and the President declined to do so. ‘“Multifarious pro- 
nouncements” therefore had already been made. Judicial intervention was 
needed to say which branch spoke for the Government—to cause the Gov- 
ernment to speak with one voice. The court’s refusal to step in merely, 
prolonged the cacophony. Lowry thus indicates how, in practice, the political 
question. doctrine can serve to perpetuate, rather than alleviate, conflicts 
between the political branches and to impede the ability of the United States 
to speak with a unified voice.°? 


THE ROLE OF STATES AND CITIES IN FOREIGN RELATIONS 
By Richard B. Bilder* 


A major purpose of the Constitution was to place control of foreign 
relations firmly in the hands of the national Government.’ In 1788 James 
Madison wrote in The Federalist: “If we are to be one nation in any respect, it 
clearly ought to be in respect to other nations.”’? Yet a recent article, 200 
years later, reports approvingly that “more than 1000 U.S. state and local 
_ governments of all political stripes are participating in foreign affairs, and 
their numbers are expanding.’ Criticizing this development, another re- 
cent article comments: ‘The national interest demands that local interfer- 
ence in foreign and defense policy be curtailed before the federal govern- 
ment finds itself hamstrung by hundreds of would-be secretaries of state 
touting their own parochial agendas. . . . Foreign policy must be made in 
Washington and not in the citizens’ backyards.’’* My intent here is briefly to 
describe the current situation, and to indicate some of the legal and policy 
factors relevant to assessing the propriety of state and local government 
involvement in foreign affairs. 

State and local governments are currently involved in a wide variety of 
activities with international aspects, ramifications or consequences.° For 


51 War Powers Resolution, §4(a)(1), Pub. L. No. 93-148, 87 Stat. 555, 555 (1973) (50 U.S.C. 
§§1541-1548 (1982)). 

52 For a discussion of other instances in which the doctrine undercuts its own rationale, see 
Franck & Bob, The Return of Humpty-Dumpty: Foreign Relations Law after the Chadha Case, 79 
AJIL 912, 951 (1985). 

* Burrus-Bascom Professor of Law, University of Wisconsin-Madison; Board of Editors. 

! See Holmes v. Jennison, 39 U.S. (14 Pet.) 649, 665-66 (1840) (Taney, C.J.). See also L. 
HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 227 (1972). 

_ 7 THe FEDERALIST No. 42, at 279 (J. Madison) ( J. Cooke ed. 1961). 

3 Shuman, Dateline Main Street: Local F. oreign Policies, FOREIGN POL’y, No. 65, Winter 
1986-87, at 154. 

* Spiro, Taking Foreign Policy Away from the Feds, WASH. Q., No. 1, 1988, at 191, 202-03. See 
also, e.g., Pasley, Twisted Sisters: Foreign Policy for Fun and Profit, NEW REPUBLIC, June 22, 1987, 
at 14 (“Once left to foreign service officers and an elite corps of millionaire patricians and Ivy 
League policy groups, foreign policy is now a game that everyone wants to play’’). 

> The information that follows in this paragraph is correct as of January 1989. It is based on 
information supplied by SANE/FREEZE, Washington, D.C.; Sister Cities International, Alex- 
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example, state, county and municipal governments have adopted many 
nonbinding resolutions and referendums relating to foreign relations. Over 
830 cities and other municipal governments have established official “‘sister 
city” relationships with over 1,270 cities and communities in 90 other 
countries. Almost every state has sent trade missions to other countries to 
encourage exports and foreign direct investment, and over 40 states have 
established trade or investment offices in foreign countries. Over 28 cities 
and communities have declared themselves “sanctuaries” for refugees from 
Central America. Some 23 states, 14 counties, 80 cities and the Virgin 
Islands have enacted various kinds of divestment or procurement legislation 
or ordinances directed at South Africa’s apartheid policies.® And states and 
municipalities have taken a variety of other specific actions to express or 
implement their foreign policy views.’ 


andria, Va.; National Association of State Development Agencies, Washington, D.C.; National 
League of Cities, Washington, D.C.; Chicago Religious Task Force on Central America; Amer- 
ican Committee on Africa, New York, N.Y.; and Investor Responsibility Research Center, 
Washington, D.C. 

For useful coverage of recent developments, see the Bulletin of Municipal Foreign Policy, 
published quarterly since 1987 by the Local Elected Officials Project, Center for Innovative 
Diplomacy, Irvine, Cal. For general discussions, see, e.g., Kincaid, Rain Clouds Over Municipal 
Diplomacy: Dimensions and Possible Sources of Negative Public Opinion, in THE NEW INTERNA- 
TIONAL CITIES AND THE NORTH AMERICAN EXPERIENCE (E. H. Fry ed. 1989); Shuman, supra 
note 3; Spiro, supra note 4; Weigel, Calhoun’s Heirs, or the Balkanization of American Foreign 
Policy, AMERICAN PURPOSE, No. 6, 1987, at 41, reprinted [with a response by Shuman] in BULL. 
MUN. FOREIGN Pov’y, No. 1, Winter 1987-88, at 7; Brock, Municipal Hue and Cry Makes 
Foreign Policy Waves, INSIGHT MAG., Apr. 6, 1987, at 18; Shuman, Spiro’s Impossible Quest 
Against Democracy: A Response, BULL. MUN. FOREIGN PoL’y, No. 2, Spring 1988, at 7; and 
Hamilton, California Has a Foreign Policy?, Cau. J., August 1987, at 383. For a selection of 
relevant legal and other materials, see T. FRANCK & M. GLENNON, FOREIGN RELATIONS AND 
NATIONAL SECURITY Law 686-722 (1987). 

_ For earlier discussions, see, e.g., Bilder, East-West Trade Boycotts: A Study in Private, Labor 

Union, State and Local Interference with Foreign Policy, 118 U. Pa. L. REV. 841, 882-84, 909-20 
(1970); see also, e.g., Note, Ordinances Restricting the Sale of “Communist Goods,” 65 COLUM. L. 
Rev. 310 (1965); Comment, California’s Buy-American Policy: Conflict with the GATT and Consti- 
tution, 17 STAN. L. Rev. 119 (1964); Note, Foreign Commerce and State Power: The Constitutional- 
ity of State Buy-American Statutes, 12 CORNELL INT’L L.J. 109 (1979). 

€ See generally, e.g., Note, Federal Preemption and the South African Sanctions: A Survival Guide for 
States and Cities, 10 Loy. L.A. INT'L & Comp. L.J. 693 (1988) [hereinafter Note, Federal 
Preemption]; Lewis, Dealing with South Africa: The Constitutionality of State and Local Divestment 
Legislation, 61 TUL. L. Rev. 469 (1987); Note, State and Local AntiSouth Africa Action as an 
Intrusion upon the Federal Power in Foreign Affairs, 72 VA. L. Rev. 813 (1986); Note, State and 
Municipal Governments React Against South African Apartheid: An Assessment of the Constitutionality 
of the Divestment Campaign, 54 U. CIN. L. REv. 543 (1985); Note, The Constitutionality of State and 
Local Governments’ Response to Apartheid: Divestment Legislation, 13 FORDHAM URB. L.J]. 763 
(1985). This type of initiative is spreading to issues other than apartheid, such as alleged 
anti-Roman Catholic discrimination in Northern Ireland. i 

7 See, e.g., Tayyari v. New Mex. State Univ., 495 F.Supp. 1365 (D.N.M. 1980) (university 
Regents’ action to deny admission to students whose home governments held or permitted 
holding U.S. citizens as hostages); Note, Acts by State Governments Affecting Foreign Relations— 
Decision of New York and New Jersey Governors to deny Soviet airplane clearance to land, Sept. 1983, 25 
Harv. INT'L L.J. 200 (1984); and Note, The Town That Wouldn’t Die: The Odd Chronicle of Glen 
Cove Versus the Russians, in T. FRANCK & M. GLENNON, supra note 5, at 711. 
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Somewhat surprisingly, despite the scope and extent of this recent state 
and local involvement in foreign affairs, it has occasioned little reaction 
from Congress or the Executive and few cases in the courts. For example, 
though well aware of state and local divestment and antiapartheid legisla- 
tion, Congress deliberately abstained from preempting it in enacting the 
Comprehensive Anti-Apartheid Act of 1986;° indeed, the House of Repre- 
sentatives appended a resolution expressly disclaiming any preemptive in- 
tent.° Moreover, while the Department of State has been critical of, and has 
sometimes discouraged, certain kinds of state and local activities relating to 
foreign affairs concerns,” the U.S. Government has not, at least recently, 
sought legally to curb them. Finally, as of early 1989, there have been only a 
handful of recent judicial decisions bearing on these issues." 

Since the constitutional and legal constraints on state and local involve- 
ment in matters relating to foreign affairs have been extensively discussed 
elsewhere,’? I will indicate them here only briefly. 

First, it is well settled as a matter of broad principle that the federal 
Government is the sole representative of the United States in its dealings 
with foreign nations, that it is entrusted with full and exclusive responsibility 


g 


In a related development involving alleged local intrusion into federal control over national 
defense, over 160 cities and counties have declared themselves “nuclear-free zones.” See gener- 
ally Stuller, When Citizens Say “No” to Nukes, KIWANIS MAG., November/December 1987, at 30; 
Martin, The Legality of Nuclear Free Zones, 55 U. Cui. L. REV. 965 (1988); Borchers & Dauer, 
Taming the New Breed of Nuclear Free Zone Ordinances: Statutory and Constitutional Infirmities in 
Local Procurement Ordinances Blacklisting the Producers of Nuclear Weapons Components, 40 
Hastincs LJ. 87 (1988). 

8 92 U.S.C.A. §§5000-5116 (West Supp. 1989). i 

? H.R. Res. 548, 99th Cong., 2d Sess., 132 Conc. Rec. H6758 (daily ed. Sept. 16, 1986). 
For further discussion, see Note, Federal Preemption, supra note 6. 

10 See, e.g., NEW ABOLITIONIST: NEWSLETTER OF NUCLEAR FREE AMERICA, May/June 
1987, at 3. 

11 See Regents of the Univ. of Mich. v. State, No. 83-50309-CZ (Cir. Ct. Ingham County, 
Aug. 21, 1985) (upholding constitutionality under both U.S. and Michigan constitutions of 
Michigan statute requiring divestment of the university's funds from companies doing business 
with South Africa or USSR), rev'd on state constitutional grounds without addressing federal consti- 
tutional issue, 66 Mich. App. 314, 419 N.W.2d 773 (1988), appeal dismissed on stipulation of 
parties as moot, No. 82674(61) (Sup. Ct. Feb. 23, 1989); Springfield Rare Coin Galleries, Inc. v. 
Johnson, 115 Ill. 2d 221, 503 N.W.2d 300 (1986) (Illinois Supreme Court holding unconstitu- 
tional an Illinois statute that imposed discriminatory taxes on South African Krugerrands but 
exempted gold coins of United States and other nations); Board of Trustees v. Mayor of 
Baltimore, No. 86365065 /CE-59858 (Cir. Ct. Balto., Md., July 17, 1987) (upholding constitu- 
tionality of Baltimore City ordinance requiring divestment of city funds from banks or compa- 
nies doing business in South Africa), aff'd, Nos. 95 and 104 (Md. Sept. 1, 1989). 

. For cases relating primarily to alleged intrusion into federal national defense concerns, see 
Fossella v. Dinkins, 66 N.Y.2d 162, 485 N.E.2d 1017, 495 N.Y.S.2d 352, afg, 494 N.Y.S.2d 
878, 110 A.D.2d 227, affg, 494 N.Y.S.2d 1012, 130 Misc. 2d 52 (Sup. Ct. 1985); Arthur D. 
Little, Inc. v. Commissioner of Health & Hosp. of Cambridge, 395 Mass. 535, 481 N.E.2d 441 
(1985). 

1? See as to the following discussion L. HENKIN, supra note 1 (to which this article is much 
indebted); RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §1 
Reporters’ Note 5 (1987) [hereinafter RESTATEMENT]; see also authorities cited supra notes 3, 
4,5, 6and 11. 
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and control over our nation’s foreign relations, and that the authority of 
state and local governments to act in this area is very limited.’? 

Second, the Constitution expressly, or by clear implication, bars a broad 
range of state and local activities that might intrude on the exercise of 
federal authority in this field. Thus, states are expressly forbidden to make 
treaties or engage in war (unless invaded), and they may make other 
“agreements and compacts” only with the consent of Congress."* It is also 
generally accepted that states cannot exchange ambassadors or engage gen- 
erally in relations with other governments; nor may they negotiate with 
other governments on matters of our nation’s foreign policy." 

Third, Article VI of the Constitution provides that the laws and treaties of 
the United States are “the supreme law of the land” and prevail over or 
preempt state law; international agreements, federal determinations and 
interpretations of customary international law, and probably executive acts 
that are within the President’s constitutional authority have similar effect. !6 

Fourth, no state, without the consent of Congress, may lay any imposts or 
duties on imports or exports.” Moreover, even in the absence of congres- 
sional preemption, state regulations or taxes are invalid if they burden 
interstate or foreign commerce unduly. It is now clear that a “more exten- 
sive constitutional inquiry” is required when analyzing claims arising under 
the Foreign Commerce Clause than is the case under the Interstate Com- 
merce Clause.!® Thus, in Foreign Commerce Clause cases, the court will ask 
also whether the state or local law “prevents the Federal Government from 
‘speaking with one voice” when regulating commercial relations with for- 
eign governments.”!® 

Finally, the Supreme Court has held, in the 1968 case Zschernig v. Miller,” 
that the Constitution in itself generally bars “an intrusion by the State into 
the field of foreign affairs which the Constitution entrusts to the President 
and the Congress.’’?! In that case, the Oregon courts, applying a state “Iron 


13 See, e.g., United States v. Pink, 315 U.S. 203, 233 (1942); Hines v. Davidowitz, 312 U.S. 
52, 63 (1941); United States v. Belmont, 301 U.S. 324, 331 (1937); United States v. Curtiss- 
Wright Export Corp., 299 U.S. 304, 318 (1936). 

4 U.S. CONST. Art. I, §10. See also, e.g., RESTATEMENT, supra note 12, §201 Reporters’ 
Note 9; and Rodgers, The Capacity of States of the Union to Conclude International Agreements: The 
Background and Some Recent Developments, 61 AJIL 1021 (1967). But cf. Holmes v. Jennison, 39 
U.S. (14 Pet.) 649 (1840). 

'S Curtiss-Wright, 299 U.S. at 316. 

'6 For a recent summary of current preemption doctrine, see generally California Fed. Sav. 
& Loan Ass’n v. Guerra, 479 U.S. 272, 280-81 (1987). 

17 U.S. CONST. Art. 1, §8, cl. 3. See generally, e.g., L. HENKIN, supra note 1, at 234-37; Brown 
v. Maryland, 25 U.S. (12 Wheat.) 262 (1827); and Michelin Tire Corp. v. Wages, 423 U.S. 276 
(1976). 

18 See Wardair Canada, Inc. v. Florida Dep't of Revenue, 477 U.S. 1 (1986); Reeves, Inc. v. 
Stake, 447 U.S. 429, 437-38 n.9 (1980); Japan Line Ltd. v. County of L.A., 441 U.S. 434, 451, 
456 (1979); see also Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 184 (1983); 
RESTATEMENT, supra note 12, §1 Reporters’ Note 5. 

19 Japan Line, 441 U.S. at 449 (quoting Michelin Tire, 423 U.S. at 285). 

20 389 U.S. 429, reh’g denied, 390 U.S. 974 (1968). 

21 389 U.S. at 432. For further discussion, see L. HENKIN, supra note 1, at 238~44; see 
generally authorities cited supra notes 3, 6 and 7. 
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Curtain” probate statute, denied an inheritance to an East German resident 
because he had failed to prove that he would enjoy the inheritance “without 
confiscation” and that Americans had a reciprocal right to inherit in his 
country. Some 20 years earlier, in Clark v. Allen,” the Court had upheld a 
similar California reciprocal inheritance statute against a challenge that it 
intruded on the federal foreign affairs power, calling the argument ‘“‘far- 
fetched.” In that case, the Court had noted that “[w]hat California has done >- 
will have some incidental or indirect effect in foreign countries. But that is 
true of many state laws which none would claim cross the forbidden line.” 8 
In Zschernig, however, Justice Douglas, writing for the Court, looked more 
closely into the way such reciprocity statutes were actually applied. He noted 
that the Oregon statute required detailed inquiries by probate courts into 
the kinds of governments existing in foreign countries, the practical admin- 
istration of foreign law, the credibility of foreign diplomatic statements and 
the existence of a right to receive the funds. Thus, the Oregon law as 
applied had “more than some incidental or indirect effect in foreign coun- 
tries” and “great potential for disruption and embarrassment” of the na- 
tion’s foreign relations.”* He indicated, moreover, that “[a]s one reads the 
Oregon decisions, it seems that foreign policy attitudes, the freezing or 
thawing of the ‘cold war,’ and the like are the real desiderata”; and that 

“t]he statute as construed seems to make unavoidable judicial criticism of 
nations established on a more authoritarian basis than our own.’ The 
Department of Justice, as amicus curiae, had specifically disclaimed any 
contention that the Oregon statute unduly interfered with the conduct of 
foreign relations.’ But the Court ruled that, even in the absence of specific 
evidence of a harmful effect on foreign relations, the potential for interfer- 
ence remained and the statute must be held invalid. 

Zschernig is a unique case—the only one in which the Supreme Court has 
clearly stated such a doctrine of a “dormant” foreign relations power. The 
decision has never been overruled;®’ on a few occasions, it has been applied 
or invoked by state and lower federal courts.”® But scholars and judges have 


22 331 U.S. 503 (1947). 23 Id. at 517. 
24 Zschernig, 389 U.S. at 434-35. 25 Id. at 437. 
2 Id. at 440. 


?7 Some later opinions have suggested that Zschernig can be narrowly interpreted as pro- 
scribing only state or local statutes or other measures or activities that involve detailed inquiry 
into the nature or operation of a foreign government and, in particular, judicial inquiries and 
decisions criticizing and “‘sitting in judgment” on foreign governments. See, e.g., L. HENKIN, 
supra note 1, at 240; Shames v. Nebraska, 323 F.Supp. 1321, 1322 (D. Neb. 1971), affd, 408 
U.S. 901 (1972); Goldstein v. Cox, 396 U.S. 471 (1970), dismissing appeal from 299 F.Supp. 
1389 (S.D.N.Y. 1968); Gorun v. Fall, 287 F.Supp. 725 (D. Mont. 1968), afd, 393 U.S. 398 
(£969); Bjarsch v. DiFalco, 314 F.Supp. 127 (S.D.N.Y. 1970); Mora v. Battin, 303 F.Supp. 660 
(N.D. Ohio 1969); and In ve Guirgin, 155 Mont. 18, 466 P.2d 83 (1970). 

28 For state or lower court cases in which parties have invoked Zschernig as a basis for seeking 
to invalidate state or local laws, sometimes successfully and sometimes not, see, e.g., cases cited 
supra note 11; United States v. Glen Cove, 322 F.Supp. 149 (E.D.N.Y), afd per curiam, 450 
F.2d 884 (2d Cir. 1971); New York Times Co. v. City of N.Y. Comm’n on Human Rights, 79 
Misc. 2d 1046, 362 N.Y.S.2d 321 (Sup. Ct. 1974), affd, 49 A.D.2d 851, 314 N.Y.S.2d 9 
(1975), afd, 41 N.Y.2d 345, 393 N.Y.S.2d 312, 361 N.E.2d 963 (1977); Bethlehem Steel 
Corp. v. Board of Comm’rs, 276 Cal. App. 2d 221, 80 Cal. Rptr. 800 (1969); Columbus v. 
Miqdadi, 195 N.E.2d 923 (Mun. Ct. 1963). 
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continued to puzzle over its reasoning and scope, and, in particular, over 
precisely where and how the courts should draw the line between constitu- 
tionally permissible and prohibited state and local action.”® 

Despite the broad restraints imposed by the Constitution, it also seems 
clear that there are at least some areas in which state and local activities are 
constitutionally permissible. 

First, except as expressly or impliedly precluded by the Constitution or 
preempted by Congress or the Executive, state and local laws and judicial 
decisions continue to apply in a variety of usual and traditional ways to 
foreign, as well as U.S., nationals, companies and property otherwise subject 
to state and local jurisdiction, even if such action may have some interna- 
tional consequences.®° As indicated, the Supreme Court held in Clark v. 
Allen that the federal foreign affairs power did not preclude such state or 
local legislation if it had only “some incidental or indirect effect on foreign 
countries”;?' in Zschernig, the Court specifically refrained from overruling 
Clark, citing this language with approval.** 

Second, except as preempted by Congress or the Executive, state and 
local governments may make at least certain kinds of agreements with for- 
eign governments and their subordinate units, without the consent of Con- 
gress.” Moreover, there appears to be no constitutional barrier to state and 
local governments engaging in cultural, educational or good-will exchanges 
with foreign countries or municipalities, sending trade or investment pro- 
motion missions to them, or establishing trade and investment offices in 
foreign countries; as indicated, most states and many cities have done so. 

Third, presumably Congress, and perhaps the President acting within his 
constitutional authority, can expressly authorize state and local govern- 
ments to engage in activities that might otherwise arguably encroach on 
federal authority over foreign relations,** or can at least make clear that 
particular federal legislation or action is not intended to have a preemptive 
effect with respect to any such state or local action.®® 

Finally, states and localities may express and publicize views about issues 
of U.S. foreign policy and international relations. Resolutions urging nu- 
clear arms control and respect for human rights seem intended primarily to 
raise public consciousness, stimulate public discussion, and persuade or in- 
fluence the federal Government to consider or reexamine particular poli- 
cies. If carried on by private citizens or groups, such activities would be 
protected by First Amendment guarantees of freedom of speech and, also, 
perhaps, of “the right of the people peaceably to assemble, and to petition 


29 See L. HENKIN, supra note 1, at 476-77 n.51. 

30 See id. at 244-45; RESTATEMENT, supra note 12, §1 Reporters’ Note 5. 

3! Clark, 331 U.S. at 517. 

32 Zschernig, 389 U.S. at 434. But cf. Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 
159, 194 (1983). See also De Canas v. Bica, 424 U.S. 351, 355-56 (1976). 

33 See RESTATEMENT, supra note 12, §201 Reporters’ Note 9; see also L. HENKIN, supra note 
1, at 229-34; Rodgers, supra note 14. 

34 See L. HENKIN, supra note 1, at 241. 

38 Cf, e.g., the congressional enactment of the Comprehensive Anti-Apartheid Act, supra 
note 8. For further discussion, see Note, Federal Preemption, supra note 6, at 695 nn.15—16. 
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the government for a redress of grievances.” It is unclear whether First 
Amendment protections of freedom of speech and petition in terms extend 
to state and local governments or agencies, or to their officials when speak- 
ing or acting in an official capacity.” However, such activities arguably fall 
within the purpose and spirit of these fundamental rights and the courts are 
likely to find a basis for extending them some protection. 

Apart from the constitutional and legal parameters of state and local 
activities relating to foreign affairs, what can be said about them from the 
standpoint of policy? Even if state and local governments can either legally 
or in practice “get away” with conducting such activities, ought they to do 
so? Conversely, even if Congress or the Executive can preempt such activi- 
ties, ought they to do so? 

The arguments for state and local governments to stay completely out of 
matters relating to foreign affairs include the following. 

First, the vital national interest in the effective and efficient achievement 
of U.S. foreign relations objectives requires that other nations perceive our 
foreign policy as unified and coherent—that our nation “‘speak with one 
voice.” Consequently, state and local involvement in international issues, 
particularly if not in accord with administration policy, may undermine the 
conduct of U.S. foreign relations and the credibility of our negotiating 
posture by conveying the appearance of disagreement, confusion, uncer- 
tainty and weakness in our Government's stated foreign policy positions. 

Second, state and local activities may sometimes directly impede or frus- 
trate national foreign policy or embarrass our foreign relations by causing 
offense or injury to foreign nations, their citizens or their economic inter- 
ests. It is inappropriate and irresponsible for particular states and localities, 
acting on their own and without regard to broader national public opinion 
or policy, to adopt measures that may result in adverse consequences for the 
nation as a whole. 

Third, state and local involvement in foreign policy is inconsistent with 
our democratic tradition. Our democratic system assumes that the nation’s 
foreign policy will be determined and implemented by the President and the 
Congress, elected by the nation as a whole, in part on the basis of publicly 
expressed foreign policy perspectives and programs. In contrast, state and 
local officials are not elected to conduct foreign policy or on the basis of 


36 See generally M. YUDOFF, WHEN GOVERNMENT SPEAKS 42—44 (1983); see also Note, The 
Constitutionality of Municipal Advocacy in Statewide Referendum Campaigns, 93 HARV. L. REV. 535 
(1976). 

Of course, even First Amendment protections may be limited to protect compelling national 
interests, including foreign relations interests. For further discussion, see, e.g., L. HENKIN, 
supra note 1, at 254-55; RESTATEMENT, supra note 12, §1 Reporters’ Note 6; id. §721 
comment d and Reporters’ Notes 1 and 4. See also United States v. Grace, 461 U.S. 171 (1983); 
Buckley v. Valeo, 424 U.S. 1 (1976); New York Times Co. v. United States, 403 U.S. 713 
(1971); United States v. O’Brien, 391 U.S. 367 (1968); Bond v. Floyd, 385 U.S. 116, 135-36 
(1966); Finzer v. Barry, 798 F.2d 1450 (D.C. Cir. 1986); Cispes v. FBI, 770 F.2d 468 (5th Cir. 
1985); Frend v. United States, 100 F.2d 691 (D.C. Cir. 1938), cert. denied, 306 U.S. 640 (1939); 
Jewish Defense League, Inc. v. Washington, 347 F.Supp. 1300 (D.D.C. 1972). 
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` their foreign policy views; and they certainly do not represent, and are not 
accountable to, the nation as a whole in this respect.®” 

Finally, state and local governments lack the expertise, information and 
resources to make sensible public judgments about complex international 
relations issues. 

On the other hand, there are strong arguments for broader state and local 
involvement in foreign affairs-related matters, including the following. 

First, growing state and local involvement in issues related to foreign 
affairs is not an attempt to invade or usurp federal prerogatives but simply 
the adaptation of American politics and federalism to a changing world in 
which the line between national and state or local concerns is much less clear 
than when the Republic was founded. Thus, it is a distortion to suggest that 
state and local governments are trying to conduct our nation’s foreign 
relations. Their purpose is simply to promote legitimate local concerns and 
interests and to express the views of their citizens on international and 
foreign policy issues of relevance and importance to them. 

Second, most of the state and local activities under discussion are not 
intended to, and do not, have any direct or significant adverse impact on 
foreign governments or their citizens, and are therefore unlikely to result in 
foreign complaints, protests or retaliation. Indeed, many of these activities, 
such as the sister city and trade and export programs, promote better for- 
eign relations. Others, such as the “nuclear freeze” and comprehensive test 
ban initiatives and the sanctuary movement, are intended only to influence 
our own Government’s foreign policy and do not affect any particular for- 
eign country. Still others, such as divestment measures, are addressed pri- 
marily to U.S. citizens and companies and do not directly affect foreign 
governments or their citizens. Even when state and local resolutions criticize 
foreign countries, it is questionable whether foreign governments really 
know about them or care. In any case, if particular state and local activities 
somehow do threaten serious foreign relations damage, Congress and the 
President—and perhaps in some cases the courts—retain constitutional 
authority to stop them. 

Third, state and local involvement in foreign relations represents a 
strengthening, rather than a weakening, of our democratic process. As 
national government becomes larger, more remote and more indifferent, it 


37 A recent poll indicates that many citizens have serious reservations about state and local 
governments engaging in activities relating to foreign affairs and that most oppose city council 
resolutions on foreign policy issues. See ADVISORY COMMISSION ON INTERGOVERNMENTAL 
RELATIONS, CHANGING PUBLIC ATTITUDES ON GOVERNMENTS AND TAXEs: 1988, at 7-9, 
35-37. 

Whether municipal governments have authority to adopt initiatives, referendums and reso- 
lutions regarding foreign policy issues was raised in several cases during the Vietnam War. See, 
eg., Farley v. Healey, 67 Cal. 2d 325, 431 P.2d 650, 62 Cal. Rptr. 26 (1967); State v. Board of 
Elections, 12 Ohio St. 2d 4, 230 N.E.2d 347 (1967); and Silberman v. Katz, 54 Misc. 2d 956, 
283 N.Y.S.2d 895 (Sup. Ct.), aff'd without opinion, 28 A.D.2d 992, 284 N.Y.S.2d 836 (1967). See 
also Conrad, Direct. City Legislation on Foreign Policy Matters, 51 MARQ. L. Rev. 426 (1968). 
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is only. through state and local governments, more accessible and responsive 
to their views, that ordinary citizens can make their voices heard. Expres- 
sions of dissent from national policy may make the nation look less “unified” 
and this impression, in turn, may occasionally affect negotiations with for- 
eign governments. But we have never believed that dissent should be stifled 
in the name of efficiency, or that our nation would be better off if govern- 
ment policy were free from challenge, discussion and debate. 

Finally, the kinds of international matters and issues with which state and 
local governments are concerned do not require special expertise or infor- 
mation. One does not have to be a foreign relations expert to have a sister 
city, promote trade in local products or reach sensible opinions on the need 
for arms control or the undesirability of apartheid. Moreover, recent expe- 
riences, such as the Iran-contra scandal, show that even ostensible expertise 
and ‘‘secret knowledge” cannot prevent amateurism, confusion, tunnel vi- 
sion or gross errors of judgment at the highest levels of national govern- 
ment. Indeed, state and local initiatives may not only serve as a healthy 
check on ill-conceived or immoral national foreign policies, but also pro- 
mote useful and innovative ideas and alternatives. 

What do these considerations suggest about the role of state and local 
governments in foreign affairs? 

First, states and localities are involved in a variety of activities relating to 
foreign affairs, which need to be analyzed and assessed separately. Different 
kinds of state and local action and involvement—from sister city and trade 
promotion programs to politically motivated and discriminatory actions 
against East German heirs, Iranian students and South African Kruger- 
rands——obviously raise very different legal and policy issues. 

Second, we should keep these issues in perspective. The term “municipal 
foreign policy’’—used by both advocates and critics of local involvement— 
suggests a purpose, significance and continuity that few of these state and 
local activities warrant. Indeed, very few of these varied and widespread 
activities appear to have caused, or to be likely to cause, serious foreign 
relations problems. 

Third, at least some of these activities appear to implicate significant 
freedom of speech and petition values. Their real addressee is not some 
foreign government but our own U.S. policymakers, and their real purpose 
is not to intrude into the conduct of our foreign relations but to influence 
the making of our foreign policy. To the extent that state and local actions 
express citizen and community views, raise public consciousness and add to 
robust debate on important public policies, they serve an important public 
function. We should think long and hard, and be sure we have very good 
reasons, before doing anything to restrain them. 

Fourth, the problem remains as to what the limits of state and local 
involvement are or should be, and how and by whom they should be de- 
fined. As we have seen, the express language of the Constitution answers 
much of this question; Congress and the President, through a variety of 
treaties, agreements and laws, have provided answers to most of the rest. 
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Clearly, any judgments as to what constitutes appropriate state or local 
involvement in foreign affairs ought to be made primarily by the political 
branches, in which the federal foreign relations power is lodged. If state or 
local action threatens or causes serious interference with foreign relations, it 
is, in the first instance at least, for Congress and the President to decide 
whether to preempt it. 

Do the courts, as Zschernig indicates, also have an independent role? Cer- 
tainly, some aspects of the Zschernig doctrine of a “dormant” foreign rela- 
tions power are troublesome: the absence of a more compelling constitu- 
tional foundation and of later affirmation by the Court, the Court’s failure 
to provide clearer guidelines, and its sanctioning of judicial intrusion into a 
political arena where judges may be ill-suited to make the most appropriate 
decisions. But obviously, there are close analogies between the strong fed- 
eral interest in national uniformity and control over foreign commerce, 
already reflected in “dormant” Foreign Commerce Clause doctrine, and 
the equally strong federal interest in national uniformity and control over 
foreign relations; as Zschernig indicates, there may be little reason to treat 
them differently. In any case, Zschernig, however broad or narrow its proper 
interpretation may be, remains the law. Ultimately, it may be comforting to 
know that, somewhere in our federal system, there is authority to deal with 
the “oddball” case of some very serious state or local interference in foreign 
affairs that, somehow, neither the Constitution nor the political branches 
managed to anticipate and forestall. 

How should the courts decide where to draw the line between those state 
and local activities which have only inconsequential or “incidental and indi- 
rect” effects in foreign countries and consequently, under Clark, are permis- 
sible, and those which “intrude” or “interfere” with foreign relations and 
thus, under Zschernig, are forbidden? Since the rationales for the “dormant” 
foreign relations power and the “dormant” Commerce Clause are similar, it 
would seem sensible, as Professor Henkin has suggested,’ to draw on the 
analogy of our long Commerce Clause experience to help deal with this 
problem. He has written: 


Difficulties with similar formulae in the Commerce. Clause cases may 
yet lead instead to doctrines like those that grew there: certain im- 
pingements on foreign affairs are excluded because national uniformity 
is required; infringements are barred if they discriminate against or 
unduly burden our foreign relations; the Courts will balance the State’s 
interest in a regulation against the impact on American foreign rela- 
tions. 


In my opinion, most of the types of state and local activities under discus- 
sion, such as nonbinding resolutions on issues relating to foreign policy, 
sister city and other cultural and educational activities, and trade and in- 
vestment promotion programs, do not raise significant constitutional issues. 
However, antiapartheid divestment or procurement legislation and similar 


38 L, HENKIN, supra note 1, at 240-41. 39 Td. 
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types of state or local regulation directed at particular foreign governmental 
policies obviously come closer to constitutionally prohibited embargoes and 
boycotts and approach the “forbidden line.” State and local governments 
enacting such antiapartheid measures will presumably argue, in support of 
their legality, that they reflect strong and legitimate local interests and 
concerns regarding the appropriate disposition of state or local public pen- 
sion and other funds; that they have only an indirect and marginal impact on 
foreign relations; that they relate to concerns on which Congress, although 
fully aware of these extensive state and local activities, has deliberately not 
taken preemptive action; and that, consequently,,they do not impermissibly 
intrude upon the federal foreign relations power. In my view, these argu- 
ments for the constitutionality of state and local antiapartheid divestment 
measures are on balance the more persuasive ones.*° But how the courts will 
finally come out on this issue remains uncertain. 

Fifth, as a practical matter, state and local governments themselves must 
take principal responsibility for ensuring that their activities stay within 
constitutionally permissible and appropriate bounds. Absent flagrant abuse 
or clear need, it is unlikely for a variety of reasons that Congress, the 
Executive or the courts will intervene to this end. Consequently, state and. 
local governments should be aware of, and sensitive to, the important con- 
stitutional issues and foreign relations concerns involved, and act re- 
sponsibly. 

Finally, these developments suggest that, as the Constitution enters its 
third century, we may wish to rethink our concept of federalism as it relates 
to foreign affairs. In 1789 our Republic was newborn; its international 
identity was fragile and uncertain, and the possibility that individual states 
might seek to treat with foreign governments was real and threatening. But 
the Republic in 1989 is very different; the broad principle of federal su- 
premacy over foreign relations is firmly established and foreign nations 
cannot doubt that the federal Government alone speaks for the nation. 
Moreover, the foreign policy agenda, to an increasing extent, includes issues 
of trade and jobs, environment, human rights, cultural exchange and, in- 
deed, survival that concern and touch the lives of many individual Ameri- 
cans. Perhaps in the context of the “new Federalism” there is now room for 
a more tolerant, flexible and cooperative attitude toward state and local 
involvement in such matters—one that encourages ordinary citizens, 
through the governments closest to-them, to participate more meaning- 
fully in the formation and carrying out of foreign policies that deeply affect 
their lives. 


$° As indicated in note 11 supra, the two state court decisions on this question thus far, the 
decision of the Circuit Court of Ingham County, Michigan, in Regents of the University of Michigan 
v. State, and the recent extensive opinion of the Maryland Court of Appeals in Board of Trustees 
v. Mayor of Baltimore, have both upheld the constitutionality of such divestment legislation. On 
the other hand, commentators are split on this question. See articles cited supra note 6. 
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PREEMPTION OF STATE LAw: A RECOMMENDED ANALYSIS 
By Harold G. Maier* 


The fundamental principles that guide determinations about the appro- 
priate relationship between state and national authority in matters affecting 
the foreign affairs of the United States began to evolve even before the 
ratification of the Constitution in 1789. The centralization of governmental 
power in this field is reflected in microcosm in the three great state papers of 
the United States. The nation began in 1776 as “United Colonies” that 
were “Free and Independent States” under the Declaration of Independ- 
ence; developed into a “firm league of friendship” under the Articles of 
Confederation in 1781;' and became a “more perfect union” created by the 
people, not by its constituent political units, under the Constitution in 1789. 

The new Constitution increased central authority in most matters of 
national concern, including foreign affairs. In fact, one of the principal 
reasons for summoning the Constitutional Convention of 1787 was to deal 
with the problems created by the degree of autonomy conferred on the 
states in both domestic and foreign matters by the Articles. Even though the 
general outlines of a centralized foreign affairs power were laid down in the 
Constitution, consensus about the functions the central government should 
exercise and the quantum of power it should have has developed only 
incrementally during the intervening 200 years. 

The Constitution allocated various specific powers in foreign affairs to the 
national Government,” but neither the Articles of Confederation nor the 
Constitution provided for a general foreign affairs power. Nonetheless, 
there was never any real question that the United States would act asa single 
nation in the world community.* 

Early writings about the Constitution made it clear that national uni- 
formity in dealing with international issues was intended.‘ It was not, how- 
ever, until the 20th century that the United States Supreme Court placed its 
imprimatur on the proposition that a general foreign affairs power resided 
in the national Government, no part of which was reserved to the states 
under the Tenth Amendment.® The consensus today is that the central 


* David Daniels Allen Professor of Law, Vanderbilt University. The author wishes to thank 
Michele Behaylo, Vanderbilt Law ’90, for assistance in the research for this essay. 

! The Articles were drafted in 1776—1777 but were not ratified until 1781, 

? See, eg, U.S. CONST. Art. I, §8, cls. 1 (duties and imposts), 3 (foreign commerce), 4 
(immigration), 5 (foreign exchange rates), 10 (piracy, offenses against law of nations) and 11 
(declare war); Art. II, §1, cl. 1 (executive power), §2, cls. 1 (commander in chief) and 2 (treaty 
power, recognition power); Art. VI, cl. 2 (Supremacy Clause). 

3 L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 15-16 (1972). 

4 See, e.g, THE FEDERALIST No. 80, at 112-14 (A. Hamilton) (2 Bourne ed. 1901). See 
discussion in L. HENKIN, supra note 3, chs. 1, 9. Cf Michelin Tire Corp. v. Wages, 423 U.S. 
276, 285 (1976) (“The Federal Government must speak with one voice when regulating 
commercial relations with foreign governments”). 

5 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 316 (1936); ¢f Missouri v. 
Holland, 262 U.S. 416, 433 (1920). 
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Government alone may directly exercise power in foreign affairs. Most — 
current controversy about the foreign affairs power concerns its distribu- 
tion among the federal branches, not whether it resides in the nation rather 
than the states. 

Since the very beginning of the Republic, treatiés® and other international 
agreements’ have been recognized as superior to state law. Congressional 
legislation based on constitutionally assigned authority in foreign affairs 
matters supersedes state law. Recently, the question whether federal -inter- 
pretations of customary international law are authoritative over contrary 
interpretations by the states has been addressed.* It now seems clear that 
state rulings based on customary international law raise federal questions, 
subject to’review and revision by the Supreme Court.? Moreover, it is now 
understood that direct conflicts between state actions and the exercise of the 
national Government’s foreign affairs powers are resolved in favor of na- 
tional authority under the Supremacy Clause.’° 

Most of the issues about federalism and foreign affairs that remain to be 
resolved arise when the exercise of authority clearly allocated to a state and 
reserved to it under the Tenth Amendment touches upon matters that also 
may affect the foreign affairs of the nation. The remainder of this discussion 
focuses principally on indirect preemption of state authority in the foreign 
affairs field, with some commentary on the future of this issue under the law 
of the United States. 

The format for analysis of such questions is found in the noninternational 
case, Florida Lime € Avocado Growers, Inc. v. Paul.’ In that case, the U.S. 
Supreme Court ruled that a California law prohibiting the importation into 
the state of avocados that fell below prescribed quality standards was not 
preempted by federal regulations setting different quality standards because 
there was no necessary conflict between the federal regulations and the 
California Act. The Court wrote: “[F]ederal regulation. . . should not be 
deemed preemptive of state regulatory power in the absence of persuasive 
reasons—either that the nature of the regulated subject matter permits no 
other conclusion, or that the Congress has unmistakably so ordained.’’!” 

The test depends upon how the subject matter governed by the state law 
is characterized. State regulation will be unconstitutional either when the 
Constitution prohibits the state from regulating the subject matter in ques- 
tion or when the state law conflicts with existing federal law or policy on that 
subject matter. In either situation, state authority is directly preempted by 
national law. If the subject matter with which the state law deals does not fall 


° Ware v. Hylton, 3 U.S. (3 Dall.) 199, 236-37 (1796). 

7 United States v. Belmont, 301 U.S. 324, 331 (1937). 

8 See, e.g, Henkin, International Law as Law in the United States, 82 Mich. L. Rev. 1555, 
1559-60 (1984). i 

° RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §112(2) 
(1987); see Jessup, The Doctrine of Erie Railroad v. Tompkins Applied to International Law, 33 AJIL 
740, 743 (1939). 

10 U.S. Const. Art. VI. 

1 373 U.S. 132 (1963), aff’g in part, rev’g in part 197 F.Supp. 780 (N.D. Cal. 1961). 

12 Td. at 142. 
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within either of these two broad categories, the power exercised is encom- 
passed by the general power reserved to the states under the Tenth 
Amendment and the state may act. 

The most difficult cases are those in which the subject matter of the state 
law in question may be correctly characterized as falling under both national 
authority and state authority. In those situations, the states and the national 
Government have concurrent authority and, under the Avocado Growers test, 
the state law is invalid only in case of direct interference with federal law or 
policy. 

This analysis is especially helpful in cases touching on foreign affairs. Even 
though the foreign affairs power resides exclusively in the national Govern- 
ment, in some instances a state may act on matters affecting foreign affairs 
because the state law falls within an area of state authority as well. There- 
fore, to determine whether state laws, including judicial decisions, are 
preempted by the exclusive foreign affairs power of the federal Govern- 
ment, a court must (1) determine whether the state law falls within the realm 
of acceptable state authority; (2) determine whether the state act in question 
touches on matters relating to foreign affairs; and (3) balance the value of 
achieving a nationally uniform position against the value of giving effect to 
local decision making on the question involved, to arrive at a decision that 
accurately reflects the appropriate roles of the states and the nation in 
regulating the subject matter concerned, 

Two cases dealing with state legislation affecting aliens effectively illus- 
trate the problem. In Hines v. Davidowitz,'* the Supreme Court ruled that a 
Pennsylvania alien registration statute modeled after federal law was un- 
constitutional because Congress had demonstrated intent to occupy the 
immigration law field. Although there was no direct conflict between the 
federal and state policies, congressional intent to act exclusively in immi- 
gration matters, a field of law assigned to Congress, '* invalidated state law in 
the same area. The Pennsylvania statute thus fell within the second broad 
direct preemption category later articulated in the Avocado Growers case.'® 
As analyzed by the Court, the state statute was unconstitutional because it 
directly conflicted with the intent of Congress. 

Hines contrasts with De Canas v. Bica,'® a case decided some 35 years later 
involving state regulation of migrant workers. In De Canas, the California 
Labor Code prohibited an employer from knowingly employing aliens not 
entitled to lawful residence in the United States if such employment would 
have an adverse effect on lawful resident workers. The statute was chal- 
lenged on the grounds that it was preempted both by the general assignment 
of the immigration power to Congress and by the congressional intent to 
make that power exclusive, Congress having occupied the field by passing 
the Immigration and Nationality Act. The Court applied the test from 
Avocado Growers.’ It ruled that neither the nature of the subject matter 


"13 319 U.S. 52 (1941). 14 U.S. Const. Art. I, §8, cl. 4. 
15 See text at note 12 supra. 18 494 U.S. 351 (1976). 
17 See text at note 12 supra. 
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{regulation of the in-state employment market) nor an “unmistakably 
ordained” congressional exclusivity preempted the California law. The 
regulation of labor conditions within the state was clearly a matter of appro- 
priate concern for California." Where there was overlapping authority, 
something more than a mere showing that the subject matter fell within 
the immigration field was required to establish federal preemption. The 
Court wrote: 


“Little aid can be derived from the vague and illusory but often re- 
peated formula that Congress by ‘occupying the field’ has excluded 
from it all state legislation. Every Act of Congress occupies some field, 
but we must know the boundaries of that field before we can say that it 
has precluded a state from the exercise of any power reserved to it by 
the Constitution. To discover the boundaries we look to the federal 
statute itself, read in the light of its constitutional setting and its legisla- 
tive history.’’!° 


This passage makes clear that had the Court characterized the statute as 
one regulating aliens, rather than as a state labor statute, the state law would 
have fallen within subject matter assigned solely to the national Govern- 
ment, and the result in Himes, rather than the result in De Canas, would have 
obtained. What the Court actually did was examine the state’s interest in 
regulating employment and conclude that, although aliens and immigration 
were of federal concern, values of local self-government legitimated the 
exercise of state power. The Court refused to infer that the state statute was 
preempted by considerations emanating from the structure of the United 
States federal system. 

But two well-known U.S. Supreme Court cases decided during the 1960s 
do rely upon a structural analysis to find that state authority may be found to 
be preempted by the logic of the federal system even when there is no actual 
interference with the national conduct of foreign affairs. This theory is’ 
responsible for the principal remaining area of uncertainty in the allocation 
of authority between the states and the nation in foreign affairs matters. 

In Banco Nacional de Cuba v. Sabbatino,” the Court held that the act of state 
doctrine was a doctrine of federal common law binding upon the states. The 
preemption was based, not on any actual or presumed conflict between state 
and national courts in applying the doctrine, but rather on the nature of the 
doctrine as an outgrowth of federal separation of powers principles. The 
Court wrote that the act of state doctrine represented ‘‘a basic choice-re- 
garding the competence and function of the Judiciary and the National 
Executive in ordering our relationships with other members of the interna- 
tional community [which] must be treated exclusively as an aspect of federal 


18 424 U.S. at 356. 

19 fd. at 360 n.8 (quoting Hines v. Davidowitz, 312 U.S. 52, 78-79 (1941) (Stone, J., dis- 
senting)). Compare United Nuclear Corp. v. Genefal Atomic Co., 96 N.M. 155, 198-200, 629 
P.2d 231, 274-76 (1980). 

20 376 U.S. 398 (1964). 
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law.”?! As this sentence makes clear, it was the separation of powers under- 
pinnings of the doctrine, not that it dealt per se with foreign affairs or 
conflicted with an ongoing national policy, that made federal] law its au- 
thoritative source.*® The future importance of this portion of the Sabbatino 
case is the Court’s clear recognition that the federal common law powers of 
the judiciary may rely upon the logic of the constitutional structure to 
resolve matters of national-state conflict in foreign affairs. Neither actual 
interference with national decision making nor direct conflict with existing 
national policy need be demonstrated. 

A similar rationale based on the inferences drawn from governmental 
structure rather than constitutional text explains Zschernig v. Miller.” In that 
case, an Oregon statute denied to foreign heirs of an Oregon decedent the 
right to inherit property unless the heirs could prove that U.S. heirs would 
have a reciprocal right to take property from estates in their country and ' 
that the foreign heirs would receive the benefit, use and control of the 
proceeds without confiscation. In 4 murky opinion by Justice Douglas, the 
Court found the Oregon statute unconstitutional ‘‘as applied.” Justice 
Douglas based his opinion on what careful analysis reveals to be three alter- 
native grounds. He found that the statute had a “‘direct”’ adverse effect on 
foreign relations, that it had a general potential for creating diplomatic 
embarrassment for the national Government and that the reciprocity and 
benefit-and-use requirements made criticism of foreign governments by 
state courts unavoidable.** No one of these conclusions is effectively sup- 
ported by the facts in the Zschernig case. There was no showing of an adverse 
effect on relations with East Germany and no evidence of overt or implicit 
criticism of the East German Government by any of the Oregon courts; and 
the U.S. Department of State submitted a statement that such statutes did 
not interfere with the conduct of foreign policy.” 

Justice Stewart’s concurrence is the only opinion that adequately explains 
the result in the case. Firmly grounding his conclusions on inferences drawn 
from the federal structure, he relied on what he called ‘‘the basic allocation 
of power between the states and the nation’’*® to conclude that the Oregon 
statute was unconstitutional on its face. Eschewing any search for actual 
adverse effects on United States foreign policy, Justice Stewart, in classic 
common law decision-making tradition,” applied the general organizational 
principles of U.S. federalism to the facts before him to arrive at his conclu- 
sion. Reiterating that the sole foreign affairs voice of the nation lies in the 


21 Id, at 425. Compare New York Times Co. v. City of N.Y. Comm’n on Human Rights, 41 
N.Y.2d 345, 353, 393 N.Y.S.2d 312, 318, 361 N.E.2d 963 (1977) (treating the act of state 
doctrine as federal law because its misapplication might injure relations with foreign countries), 

22 Maier, The Bases and Range of Federal Common Law in Private International Matters, 5 VAND. 
J. TRANSNAT’L L. 135, 159-62 (1971); see Cheatham & Maier, Private International Law and Its 
Sources, 22 VAND. L. Rev. 27, 88-94 (1968). Cf. Baker v. Carr, 369 U.S. 186, 211 (1962). 

23 389 U.S. 429 (1968). %4 Id. at 441-42. 

235 Id. at 459-62 (Harlan, J., concurring). 76 389 U.S. at 443 (Stewart, J., concurring). 

27 See Maier, The Authoritative Sources of Customary International Law in the United States, 10 
MICH. J. INT'L L. 450; 473-76 (1989). 
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national Government, he concluded that the reciprocity and benefit-and- 
use provisions were outside the realm of state competence “because the 
Oregon Legislature has framed its inheritance laws to the prejudice of 
nations whose policies it disapproves and thus has trespassed upon an area 
where the Constitution contemplates that only the National Government 
shall operate.”’?* In reaching this conclusion, Justice Stewart merely echoed: 
statements made by the Court in a long line of cases emphasizing the exclu- 
sively national nature of foreign affairs decision making.” 

_ Zschernig is the last major pronouncement by the U.S. Supreme Court on 
federal preemption of state law in the foreign affairs field that-is based on 
structural analysis. The case should not be taken, however, as a statement 
‘that all state laws or decisions that may have foreign affairs implications are 
necessarily unconstitutional. All the cases dealing with this issue recognize 
the continuing role of the concept of federalism in appropriately dividing 
governmental decision-making authority. 

The principle of federalism echoes a fundamental principle of democracy: 
that governmental decisions made at the local level are more likely to reflect 
the will of the people most directly affected by them. As long as the United 
States continues to exist as a federal nation, decisions in cases involving 
possible state intrusion into foreign affairs must continue to strike an ap- 
propriate balance between preservation of the values of local self-govern- 
ment and the need for national uniformity in matters of international 
affairs. 

Most of these cases arise in situations where the state and the national 
government have overlapping authority and the competing structural inter- 
ests must therefore be balanced. For example, matters relating to dece- 
dents’ estates,®° state human rights laws,*’ state “Buy American” statutes,°” 
prohibitions on state investments in South Africa—all raise significant and 
legitimate state interests while invoking national concern. In one sense, 
deciding whether a state action is preempted by the national power over 
foreign affairs requires determining whether the values of local self-govern- 
ment inherent in the federal structure are appropriately given effect in the 
circumstances of the case. 

Decisions at the local level are likely to be subject to influence by political 
or ethnic groups whose narrower interests may not necessarily match the 


38 389 U.S. at 442. , 

2 See, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 86 (1824); Holmes v. Jennison, 39 U.S. 
(14 Pet.) 470, 496 (1840); Chy Lung v. Freeman, 92 U.S. 275, 278-80 (1875); Chinese 
Exclusion Case, 130 U.S. 581, 606 (1889); Missouri v. Holland, 252 U.S. 416, 433 (1920); 
United States v. Belmont, 301 U.S. 324, 331 (1937); United States v. Pink, 315 U.S. 203, 
253-34 (1942) (Frankfurter, J., concurring); Hines v. Davidowitz, 312 U.S. 52, 63 (1941); 
Banco Nacional de Cuba v. Sabbatino, 373 U.S. 398, 425 (1964). 

30 See, e.g., In re Estate of Kish, 52 N.J. 454, 246 A.2d 1 (1968). 

31 See, e.g., New York Times Co. v. City of N.Y. Comm'n on Human Rights, 41 N.Y.2d 345, 
393 N.Y.S.2d 312, 361 N.E.2d 963 (1977). 

32 See, e.g, K.S.B. Technical Sales Corp. v. North Jersey Dist. Water Supply Comm'n, 75 N.J. 
272, 381 A.2d 774 (1977). 


838 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


broader needs of the nation as a whole. Illustrative is Springfield Rare Coin 
Galleries v. Johnson.®® The case involved a bill exempting from state occupa- 
tion-and-use taxes (called an exemption exclusion) all gold coins sold for 
collection or investment except those from the Republic of South Africa; 
the bill was passed over the governor’s veto. Floor debate in the Illinois 
legislature made it clear that the “exemption exclusion” was included solely 
in response to pressure from local interest groups. After the legislation was 
adopted, presidential Executive Order No. 12,535 was issued to prohibit 
the importation of South African Krugerrands. The order did not mention 
coins already in this country. 

In an action brought by a rare coin dealer to challenge the statute, the 
Illinois Supreme Court held that despite the fundamental character of the 
state’s authority to tax, the “exemption exclusion” was unconstitutional 
because it reflected an invalid legislative purpose. The court wrote: 


Like decisions under the probate statute in Zschernig, the exclusion’s 
sole motivation is disapproval of a nation’s policies. Even though such 
disapproval may be justified, it nonetheless creates a risk of conflict 
between nations, and possible retaliatory measures. No single State should 
put the nation as a whole to such a risk. 


. . . The ability of this country to choose between a range of policy 
options in developing its foreign policy in relation to the Republic of 
South Africa would be compromised by the existence of State-spon- 
sored sanctions which the Federal government could not remove or 
modify to fit changing conditions.** 


Future courts must flesh out the implications of the Zschernig opinion to 
clarify the allocation of authority when the state and federal governments 
have concurrent constitutional authority to deal with the same subject mat- 
ter. A careful examination of Zschernig, Sabbatino, Hines, De Canas and the 
numerous other cases that address this issue suggests that the following 
three-factor analysis may be useful in identifying those situations in which 
state law is preempted by unexercised national decision-making authority. 
This analysis recognizes the importance of centralized decision making 
where national interests must be protected from local influences, while 
preserving appropriate residual state Tenth Amendment power in the par- 
ticular field. The relevant questions are as follows: 


(1) Does the limited constituency of the state provide an appropriate 
political context in which to make the policy judgment required to 
reach a decision? 


(2) Is the pertinent information that must be weighed to determine 
the wisdom of the policy decision available to the state decision 
maker(s)? 


(3) Will any possible adverse effects of the decision fall upon the 
entire nation or be localized within the state making the decision?” 


33 115 Ll. 2d 221, 503 N.E.2d 300 (1986). 

34 Id. at 233, 503 N.E.2d at 307 (emphasis added). 

35 For an early discussion of cases that support this conclusion, see Maier, supra note 22, at 
168. 
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These three questions, taken together, consolidate all the pertinent con- 
siderations alluded to by the courts during the past 200 years in determining 
the exclusivity of national authority in state law cases touching on foreign 
affairs where there is no direct preemption by federal law. If any one of 
these considerations indicates that the state is not the appropriate decision 
maker, its power should be deemed constitutionally preempted by the na- 
tional Government. In all other instances, if the subject matter of the deci- 
sion lies within otherwise appropriate state authority, the state’s power 
should be upheld. Use of this analytical scheme would ensure that the values 
of local self-government that inform the federal structure can be effectively 
maintained without undue interference with the national conduct of foreign 
affairs. 

The federal system of government has indeed served us well since the 
ratification of the Constitution 200 years ago. It has retained its vitality 
primarily through careful attention to the importance of maintaining an 
appropriate balance between the competing, but correlative, values of na- 
tional unity and local self-government embodied in the structure that be- 
came the more perfect union. 


RiGHTS—HERE AND THERE 
FOREIGN AFFAIRS AND CIVIL LIBERTIES 
By Norman Dorsen* 


Foreign affairs, and its close relation national security, has been a grave- 
yard for civil liberties for much of our recent history. The questions to be 
answered are not whether this is true—it demonstrably is—but why we 
have come to this pass and how we might begin to relieve the Bill of Rights 
of at least some of the burden thus imposed on it. 


I. 


Although the term “foreign affairs” does not appear in the Constitution, 
the power to conduct the international relations of the United States is 
embodied in several clauses of our basic charter and is acknowledged by all 
as an inherent aspect of sovereignty that is as broad as needed for the 
nation’s independence and safety. But this governmental authority, like all 
powers granted by the Constitution, is limited by other constitutional pro- 
visions that assure personal liberty. As early as 1919, the Supreme Court 
said that the war power is subject to ‘‘applicable constitutional limitations.” 
Or, as Professor Henkin recently phrased it, “Nothing in the Constitution 
suggests that the rights of individuals in respect of foreign affairs are differ- 
ent from what they are in relation to other exercises of government 
power.’’? While this is true “in principle,” and at times has been honored in 
practice, the civil liberties record in this field is increasingly dismal. 

The roots of the current problem are traceable, paradoxically, to a 1936 
case that only with difficulty can be characterized as involving civil liberties. 
In United States v. Curtiss-Wright Export Corp.,* the Supreme Court upheld an 
indictment charging the defendants with conspiring to sell arms in the 
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? Henkin, Foreign Affairs, in 2 ENCYCLOPEDIA OF THE AMERICAN CONSTITUTION 747, 754 
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* 299 U.S. 304 (1936). The espionage cases following World War I reflect an even earlier . 
preoccupation with national security at the expense of civil liberty. See, e.g., Schenck v. United 
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United States for use in a South American conflict. Although not necessary 
to its decision, the Court said: “In this vast external realm [of foreign 
affairs], with its important, complicated, delicate and manifold problems, 
the President alone has the power to speak or listen as a representative of 
the nation.”® This statement on its face seems inconsistent with the many 
foreign affairs functions accorded by the Constitution to the Congress and, 
in its deferential approach to presidential power, with the overriding au- 
thority of the Supreme Court to interpret the Constitution. Nevertheless, 
despite much scholarly criticism, Curtiss-Wright remains the law. 

The World War II Japanese Internment cases, which followed in the 1940s, 
most decidedly concerned civil liberties. These cases showed that, even 
when racial discrimination is patent, the Fourteenth Amendment can be 
unavailing so long as the Government justifies its actions in terms of national 
security. The Internment cases also reveal the weakened force of the Due 
Process Clause in such circumstances: the Japanese-American families who 
were forcibly removed from their homes and relocated to camps in the 
interior did not receive individualized hearings as to their danger to the war 
effort. 

In addition to its other features, the McCarthy era, which reached its apex 
in the early 1950s, witnessed a series of cases in which national security 
considerations linked to foreign affairs resulted in severe setbacks for civil 
liberties. For instance, loyalty oaths designed to root out Communists from 
influential positions were upheld; Communist leaders were convicted of 
conspiracy to advocate forcible overthrow of the Government (speech twice 
removed from action); the power of congressional committees to inquire 
into the political beliefs of private citizens was upheld; the Communist 
Party’s associational rights were rejected; the privilege against incrimination 
proved a fragile shield against official inquisitions about radical associations; 
and aliens long resident in the United States were deported solely on the 
basis of previous membership in the Communist Party.” 

Yet during this period the groundwork was laid for enhanced protection 
of civil liberties in cases relating to foreign affairs. Perhaps the most impor- 
tant ruling, in 1952, declared unconstitutional the Executive’s ‘‘emer- 
gency” seizure of steel mills whose production for the Korean War had been 
halted by strikes.* The Court also began to impose limits on many of its most 
repressive decisions from the McCarthy period, and in some cases overruled 
them entirely.® 


5 Curtiss-Wright, 299 U.S. at 319. 

ê Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. United States, 320 U.S. 
81 (1943). 

7 American Communications Ass’n v. Douds, 339 U.S. 382 (1950); Dennis v. United States, 
341 U.S. 494 (1951); Barenblatt v. United States, 360 U.S. 109 (1959); Communist Party v. 
Subversive Activities Control Bd., 367 U.S. 1 (1961); Knapp v. Schweitzer, 357 U.S. 371 
(1958); Harisiades v. Shaughnessy, 342 U.S. 580 (1952). 

E Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 

? E.g., compare Elfbrandt v. Russell, 384 U.S. 11 (1966), with American Communications 
Ass’n v. Douds, 339 U.S. 382 (1950); compare Yates v. United States, 354 U.S. 298 (1957), with 
Dennis v. United States, 341 U.S. 494 (1951); compare Rowaldt v. Perfetto, 355 U.S. 115 
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Moreover, in the decade beginning with 1957, there was a series of strik- 
ing victories for civil liberties that established the right to international 
travel, invalidated government restrictions on “foreign Communist propa- 
ganda,” invalidated restrictions on the employment of Communists in a 
“defense facility,” and secured the citizenship rights of both native-born 
and naturalized American citizens.’° While there were also important 
losses,'' one major study in the mid-1970s concluded that “the overall 
record of the Court was surprisingly sensitive to claims of civil liberties when 
juxtaposed with claims of national security.’’!* 

The high water mark was probably reached in 1971 in the ee 
Papers case,'* when the Court prevented government censorship of a con- 
temporaneous history of the Vietnam War despite the highly classified na- 
ture of much of the published material. Justly praised by civil libertarians, 
the decision was weakened by the sharp dissenting opinions and the varying 
theories of the concurring Justices. It thus was “a harbinger of a more 
deferential attitude towards national security claims.” 

Events amply justified these fears, as even an incomplete list will show. In 
the 1970s and 1980s, the Court upheld the denial of a visa to a foreign 
professor whose views were regarded as “Communist”; upheld a require- 
ment that a former employee of the Central Intelligence Agency submit all 
his future writings for agency review before publication; permitted the 
Secretary of State to restrict an American’s travel abroad whenever he. 
determined that the travel was “likely” to damage foreign policy or national 
security; rejected an important claim under the Freedom of Information 
Act by accepting the Government’s assertion that the information was clas- 
sified rather than making an independent determination of the issue; and 
upheld the ideologically based restriction of the countries Americans were 
permitted to visit.'> Some of these decisions were broad holdings; others 
were narrower. Some were constitutional rulings, others primarily statu- 
tory. But all significantly restricted civil liberties. 

A specially important area in the foreign affairs field concerns the way the 
country decides whether to go to war. While war can be viewed euphemis- 
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tically as the waging of diplomacy by other means, the civil liberties conse- 
quences are grave. A nation threatened from without is rarely the best 
guardian of civil liberties within. In addition to President Franklin D. 
Roosevelt’s internment of the Japanese-Americans during World War U, 
President Abraham Lincoln suspended habeas corpus during the Civil 
War, President Woodrow Wilson presided over massive invasions of free 
speech during World War I, and President Lyndon B. Johnson, among 
other violations, authorized prosecution of peaceful protesters during the 
Vietnam War. 

As we saw during the Vietnam conflict, individuals seeking relief from 
conscription or from assignments to an area of hostilities have challenged 
the legality of government orders on the ground that Congress had not 
“‘declare[d] war.” Irrespective of their form, these lawsuits have consistently 
foundered.’ 

In the above cases rejecting individual rights, and others, the opinions 
relied on two principal decisional techniques. The first is virtually unlimited 
deference to the Government, especially the Executive, on questions of 
foreign policy. Thus, the Court has said that “[m]atters intimately related to 
foreign policy and national security are rarely proper subjects for judicial 
intervention,” and it has spoken of the “‘traditional deference to executive 
judgment ‘in this vast external realm.’ ”!” To be sure, the Supreme Court in 
recent years has generally been deferential to decision makers in a variety of 
institutions, including schools, prisons and mental institutions,’® but a spe- 
cial degree of deference is evident in foreign affairs.'? The predictable 
consequence is for asserted national interests in war and peace and in for- 
eign relations to prevail over civil liberties concerns. 

The second judicial technique, which leads to the same result, is to dismiss 
causes of action on such justiciability grounds as standing, ripeness, sover- 
eign immunity and political questions.” It has truly been said that “[a]ll the 
doctrines that lead courts not tò decide cases find a home in the field of 
foreign affairs.””?! When these doctrines are employed, challenged govern- 
ment action is of course immunized and individual rights are defeated. 


18 See, e.g., Atlee v. Laird, 347 F.Supp. 689 (E.D. Pa. 1972), aff'd sub nom. Atlee v. 
Richardson, 411 U.S. 911 (1973); United States v. Sisson, 294 F.Supp. 511 (D. Mass. 1968). 
More recent cases challenging presidential wars, brought by members of Congress, have met 
the same fate. E.g., Crockett v. Reagan, 558 F.Supp. 893 (D.D.C. 1982), affd, 720 F.2d 1355 
(D.C. Cir. 1983) (per curiam), cert. denied, 467 U.S. 1251 (1984); Lowry v. Reagan, 676 
F.Supp. 333 (1987), affd, No. 87-5426 (D.C. Cir. Oct. 17, 1988). 

17 Haig v. Agee, 453 U.S. 280, 292 (1981); Regan v. Wald, 468 U.S. 222, 243 (1984) 
(quoting Curtiss-Wright, 299 U.S. at 319). 

13 E.g., Hazelwood School Dist. v. Kuhlmeier, 108 S.Ct. 562 (1988); Bell v. Wolfish, 441 U.S. 
520 (1979); Youngberg v. Romeo, 457 U.S. 307 (1982). . 

19 See, e.g., United States v. Morison, 844 F.2d 1057, 1082-83 (4th Cir.), cert. denied, 109 
S.Ct. 259 (1988) (Wilkinson, J., concurring). 

2 E.g., Velvel v. Nixon, 415 F.2d 236 (10th Cir. 1969), cert. denied, 396 U.S. 1042 (1970); 
Laird v. Tatum, 408 U.S. 1 (1972); Chicago & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 
103 (1948). $ 

2! Lowenfeld, Book Review, 87 Harv. L. Rev. 494, 506 (1973). See also cases cited in note 
16 supra; T. FRANCK & M. GLENNON, FOREIGN RELATIONS AND NATIONAL SECURITY LAW 
723-855 (1987). 
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IL. 


Probing beneath doctrine, how does one explain the fact that, at best, 
“constitutional guarantees sometimes look different and afford less protec- 
tion”?? in foreign affairs litigation? Initially, we can reject the notion of a 
generalized judicial reluctance to exercise the authority affirmed by 
Marbury v. Madison” to invalidate government action that is perceived to 
offend the Constitution. The Court and country have gone well beyond 
such a stance; the school segregation cases and the reapportionment cases** 
are but two of many examples of far-reaching decisions invalidating impor- 
tant government policies that have been assimilated by the body politic. 

A second explanation is the alleged difficulty of drawing persuasive legal 
lines or, as usually formulated, ‘judicially discoverable and manageable 
standards’’*> among claims that implicate subtle foreign affairs and national 
security considerations. If judges are too active in this field, the judicial 
function would (in this view) become wholly politicized. Whatever its super- 
ficial appeal, this explanation is not persuasive in light of the many centuries 
over which courts have drawn lines and rendered distinctions in all sorts of 
complex cases, common law and statutory, constitutional and nonconstitu- 
tional, including Bill of Rights and separation of powers cases rooted in 
foreign affairs. 

A third and more plausible explanation for the lessened constitutional 

. protection is the perception that courts lack institutional competence to 
make the necessary judgments of fact in foreign affairs and national security 
cases. But this argument falters because courts have often made such judg- 
ments, not only in rejecting civil liberties claims, but also in upholding them. 
Moreover, there is a substantial question whether cases involving foreign 
affairs present greater institutional obstacles than do antitrust, securities 
and family law controversies that raise complex economic and psychological. 
issues. Given the multifarious legal questions that judges regularly resolve in 
these and other fields, this explanation for judicial unwillingness to protect 
civil liberties in foreign affairs controversies is ultimately unsatisfying—but 
is nevertheless a significant factor in some decisions. 

There is a fourth, and to my mind more likely, reason for the reluctance 
of judges to safeguard individual rights in this field—a blend of institutional 
insecurity and fear of the consequences of error. In a celebrated passage, 
Justice Brandeis reminded us that those “who won our independence by 
revolution were not cowards” and “did not fear political change.”’*° Justices 
who back off from confrontations with the executive and legislative 
branches in foreign affairs cases may be hardy souls who in other circum- 
stances would emulate the Founding Fathers. But the circumstances here, 


22 Henkin, supra note 2, at 754. 

28 5 U.S. (1 Cranch) 137 (1808). 

24 Brown v. Board of Educ., 347 U.S. 483 (1954) (Brown J); Browns v. Board of Educ., 349 
U.S. 294 (1955) {Brown II); Baker v. bes 369 U.S. 186 (1962); Reynolds v. Sims, 377 U.S. 
533 (1964). 

5 Baker v. Carr, 369 U.S. 186, 217 (1962). 

2 Whitney v. California, 274 U.S. 357, 377 (1927) (concurring opinion). 
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they believe, are not propitious. Judicial error could lead to disaster not only 
for American interests abroad, but, closer to home and directly within their 
caretaker responsibility, for the public prestige of the Supreme Court and, 
therefore, its effectiveness. Justice Blackmun made this point with charac- 
teristic forthrightness in dissenting from the judgment in the Pentagon 
Papers case: 


[Ijf, with the Court’s action today, these newspapers proceed to publish 
the critical documents and there results therefrom ‘‘the death of sol- 
diers, the destruction of alliances, the greatly increased difficulty of 
negotiation with our enemies, the inability of our diplomats to negoti- 
ate,” to which list I might add the factors of prolongation of the war 
and of further delay in the freeing of United States prisoners, then the 
Nation’s people will know where the responsibility for these sad conse- 
quences rests.?” 


Alexander Bickel expressed a related argument in urging the Court to 
husband its resources for the rare great case and not dissipate them in 
possibly appealing, but ultimately ‘‘ineffective judgments.””* 

Yet we know from the cases already mentioned that the Supreme Court 
has protected individual rights in foreign affairs cases, often overriding 
assertions that dreadful consequences to national security or to the Court 
itself would ensue. In recent years, the Court has not often-rejected the 
Government’s national security claims; but even so, it has upheld the right 
to picket before foreign embassies and it has safeguarded rights of aliens, 
including the right to educational opportunity for “undocumented” alien 
children not lawfully admitted to the country.*® Lower courts have issued 
rulings that go closer to the bone of national security.” These decisions 
suggest that civil liberties can be protected in foreign affairs cases without, 
as far as one can tell, dire consequences for the security of the nation. 


2 New York Times Co. v. United States, 403 U.S. 713, 763 (1971). In fact, as the defendant 
newspapers and amici civil liberties groups maintained at the time, the danger presented by the 
documents was greatly exaggerated. Erwin N. Griswold, Solicitor General in the Nixon admin- 
istration, presented the Government’s case to the Supreme Court in the Pentagon Papers case. 
He has recently stated that he had “never seen any trace of threat to the national security from 
the publication. Indeed, I have never seen it even suggested that there was such an actual 
threat.” Griswold, Secrets Not Worth Keeping, Wash. Post, Feb. 15, 1989, at A25, col. 4 (op-ed). 

28 Remarks of Alexander Bickel, Arthur Garfield Hays Conference: The Proper Role of the United 
Staies Supreme Court in Civil Liberties Cases, 10 WAYNE L. REV. 457, 477 (N. Dorsen ed. 1964), 

Professor Neuborne has suggested another possible reason for judicial deference that is 
applicable to separation of powers cases. That doctrine is premised both on the desirability of 
dividing governmental authority among the branches to avoid arbitrary use of power and on 
the advantages of enabling each branch to perform functions that are best suited to its struc- 
ture. But because of a widespread belief in “the necessity of the country’s speaking with one 
voice” in cases concerning war or foreign affairs, Baker v. Carr, 369 U.S. 186, 281 (1962) 
(Frankfurter, J., dissenting), courts are reluctant to thwart the actions of the political branches 
(particularly the Executive) or to act forcefully as an “umpire” between the branches. See text 
at notes 42-44 infra. See generally Neuborne, Judicial Review and Separation of Powers in France 
ond the United States, 57 N.Y.U. L. REv. 363 (1982). 

*° Boos v. Barry, 108 S.Ct. 1157 (1988); Plyler v. Doe, 457 U.S. 202 (1982). 

= E.g., Bullfrog Films, Inc. v. Wick, 847 F.2d 502 (9th Cir. 1988) (regulations issued by 
United States Information Agency to implement treaty facilitating international circulation of 
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HI. 


Neither civil liberties claims nor governmental interests in foreign affairs 
or national security cases are fungible. General statements and analogies 
from precedent or principle can take one only so far; at some point, it is 
necessary to come to grips with specifics. In this light, I would propose three 
illustrative types of cases in which judges could safeguard individual rights 
consistently with American judicial traditions without venturing to the 
limits of possible civil liberties claims, however worthy they may be. 

Content-based restrictions on speech and association are the first promis- 
ing category. These governmental restraints are strongly disfavored.*' Al- 
though they have sometimes been upheld, especially in the national security 
area, the Supreme Court has not since 1961 sustained such a restriction 
because the speech in question might induce listeners or readers to engage 
in criminal conduct.*? Moreover, many of the most important cases are 
prior restraints, where there is a “heavy presumption against. . . constitu- 
tional validity” and the Government “carries a heavy burden of showing 
justification. ””?? In cases of content-based restrictions, the First Amendment 
right should prevail over foreign affairs or national security interests unless 
the Government can prove, through clear and convincing evidence, that 
speech would “surely” result in “direct, immediate and irreparable” harm 
to the nation, the stringent standard used in the pivotal opinions of Justices 
Stewart and White in Pentagon Papers.** This standard can be misapplied or 
ignored;*® but if properly used, it would reverse several decisions compro- 
mising free speech.®° As they stand, these rulings ignore or undervalue the 
fact that the governed, that is the people, have a powerful interest in im- 
parting and receiving information relevant to their votes and political be- 
havior in a democratic country. 

Procedural due process cases are a second category in which change is 
desirable and consistent with the best of our constitutional heritage. In 





audio-visual materials abridge freedom of speech and are unconstitutionally vague); Ameri- 
can-Arab Anti-Discrimination Comm. v. Meese, 714 F.Supp. 1060 (C.D. Cal. Jan. 26, 1989) 
(provision of McCarran-Walter Act of 1952 that permits deportation of aliens for exercising 
free speech violates First Amendment under test of Brandenburg v. Ohio, 395 U.S. 444 
1969)). 

at T Content Regulation and the First Amendment, 25 Wm. & MARY L. REv. 189, 217, 
225—26 (1983); G. GUNTHER, CONSTITUTIONAL LAW 972-1146 (Lith ed. 1985). 

3? G. STONE, L. SEIDMAN, C. SUNSTEIN & M. TUSHNET, CONSTITUTIONAL Law 1035 
(1986). 

33 Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963); Organization for a Better Austin 
v. Keefe, 402 U.S. 415, 419 (1971). 

34 New York Times Co. v. United States, 403 U.S. 713, 730 (1971). 

35 United States v. Progressive, Inc., 467: F.Supp. 990 (W.D. Wis. 1979); Snepp v. United 
States, 444 U.S. 507 (1980). 

36 E.g., Snepp v. United States, 444 U.S. 507 (1980); Kleindienst v. Mandel, 408 U.S. 753 
(1972). See Dorsen & Gora, The Burger Court and the Freedom of Speech, in THE BURGER COURT 
AND THE COUNTER-REVOLUTION THAT WASN'T 28, 41-44 (V. Blasi ed. 1983); Neuborne & 
Shapiro, The Nylon Curtain: America’s National Border and the Free Flow of Ideas, 26 WM. & MARY 
L. Rev. 719 (1985). 
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Justice Frankfurter’s words, ‘The history of liberty has largely been the 
history of observance of procedural safeguards,”*’ and not only in criminal 
cases.°® Unfortunately, in the foreign affairs realm there has at times been a 
lamentable reluctance to grant hearings to people who have been deprived 
of “liberty” or “property.” The Wartime Relocation of Civilians Act of 
1988°° acknowledges, as Justice Murphy maintained in dissent in the Su- 
preme Court,“ that those forced from their homes during World War II 
should have received individualized hearings on whether they represented a 
threat to national security. Similarly, it is difficult to grasp why the Palestine 
Information Office, operated by American citizens, was not constitutionally 
entitled to contest its designation as a “foreign mission” of the Palestine 
Liberation Organization before the Department of State ordered it to 
close.*! As in the Internment cases, it surely would have been more consonant 
with procedural fairness to permit the object of a disputed punitive action to 
be heard on all relevant issues prior to its implementation. In such cases, the 
foreign policy objectives of the United States, if supported by the underly- 
ing facts, can be attained after a hearing consistent with due process. 

A third category of civil liberties case calling for judicial intervention 
despite foreign affairs considerations arises if one of the elected branches of 
government has encroached on powers allocated by the Constitution to the 
other. In such controversies, the courts do not hold that government can 
never take certain action; they rather act as “umpire of the federal sys- 
tem’’*? in determining whether the other branch must be a partner in 
achieving a desired policy objective. The classic example is the Steel Seizure 
case,** where a majority of Justices held that the Executive lacked inherent 
constitutional power to requisition steel mills during the Korean War but 
indicated, with varying degrees of clarity, that Congress could have author- 
ized the action. The Vietnam War cases provide another instance. Rather 
than strain nonjusticiability doctrines to avoid the merits of the highly 
charged question whether Congress had “‘declare[d] war” pursuant to Arti- 
cle I of the Constitution, the Supreme Court could have granted certiorari 
in one of the cases presented to it; resolved, perhaps, some of the trouble- 
some legal issues (such as whether there was a “war” in the constitutional 
sense); and ruled that Congress in some way had to authorize so substantial a 
military venture. Indeed, the Court of Appeals for the Second Circuit issued 
an opinion of just this sort, holding that whether there was appropriate 


3° McNabb v. United States, 318 U.S. 332, 347 (1943). f 

38 See, e.g., Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1 (1978); Cleveland Bd. of 
Educ. v. Loudermill, 470 U.S. 532 (1985). À 

3° Pub. L. No. 100-383, 102 Stat. 903 (1988) (to be codified at 50 U.S.C. app. §1989). 

4 Korematsu v. United States, 323 U.S. 214 (1944). Among other things, Justice Murphy 
pointed out that during World War II Great Britain afforded hearings to German and Italian 
aliens to determine whether each one was a “real enemy” before deciding on internment. Id. at 
242 n.16. 

4! Palestine Information Office v. Shultz, 853 F.2d 932 (D.C. Cir. 1988). 

42 Seé Freund, Umpiring the Federal System, 54 CoLum. L. Rev. 561 (1954). 

13 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 
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congressional authorization for the war was justiciable and not a “‘political 
question.” That court’s ultimate conclusion that Congress had in fact au- 
thorized hostilities did not please opponents of the Vietnam War.** But the 
case is nevertheless memorable, one of a small number that assert a judicial 
role in the heady business of war and peace by implementing, to some 
degree, the constitutional plan that the President cannot commit the coun- 
try to war. 

For the judiciary to embark on even the relatively modest path reflected 
in the above three examples, it must be fortified by a firm understanding 
that independent courts have an undelegable responsibility to preserve the 
fundamental rights of the nation’s citizens. One need not recount here our 
long constitutional tradition centering on personal liberty to reject exces- 
sively deferential judicial responses to government action that sacrifices 
individual rights to foreign policy. 

In a properly functioning society, however, judges are not the only pro- 
tectors of individual liberty. Elected officials share a fiduciary duty to the 
Constitution. Fulfilling this role, Congress has enacted antidiscrimination 
laws, the Voting Rights Act, programs of legal services for poor people, the 
Freedom of Information Act and the Privacy Act. Unfortunately, Congress 
at times—particularly during periods of international stress—has sought to 
achieve foreign policy goals through means that are insensitive to civil lib- 
erty. In addition, it generally has failed to assert its place as a full partner 
with the executive branch on questions of war and peace. 

Professor Harold Koh has thoroughly explored the sources and implica- 
tions of congressional failure to protest executive overreaching, such as 
covert military operations, that can result in civil liberties abridgments.*® He 
convincingly argues that “‘quasi-constitutional principles of institutional bal- 
ance among the branches of government in foreign affairs” mean that “[iJn 
zones of shared constitutional authority, the President and Congress must 


44 The decision requiring “some mutual participation” between Congress and the President is 
Berk v. Laird, 429 F.2d 302, 305 (2d Cir. 1970) (emphasis in original), and the case that 
concluded there was such participation, Orlando v. Laird, 443 F.2d 1039 (2d Cir. 1971), were 
parts of the same litigation. The War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 
(1973) (50 U.S.C. §§1541-1548) (1982)), was adopted partially in response to the Orlando 
decision. 

45 This practice was endemic during the McCarthy period. See the cases cited in note 7 supra 
for examples of such statutes. In recent years, Congress has been more solicitous of civil 
liberties. An example is the effort in Congress to roll back the McCarran-Walter Act, which 
blocked the entry of foreigners whose ideas were considered a threat to national security. The 
law passed in the 82d Congress during the height of the McCarthy era. N.Y. Times, June 1, 
1989, at A21, col. 1. On the other hand, Congress has sometimes acted inconsistently with civil 
liberties in recent years. See Intelligence Identities Protection Act, Pub. L. No. 97-200, 96 Stat. 
122 (1982) (50 U.S.C. §§421-426 (1982)); and Anti-Terrorism Act of 1987, 22 U.S.C.A. 
§§5201-5203 (West Supp. 1988) (ordering the closing of the PLO office at the United Na- 
tions). 

48 Koh, Why the President (Almost) Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair, 
97 YALE LJ. 1255 (1988). Congressional acquiescence is all the more surprising because 
Congress has the tools, particularly the power of the purse, to prevail in a conflict with the 
President, “provided that it has the will to [use] them.” Henkin, Foreign Affairs and the Consti- 
tution, 66 FOREIGN AFF. 284, 297 (1987). 
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share information about and jointly agree upon the United States’ broad 
foreign policy objectives.” Further, these policies must be executed ‘‘subject 
to the watchful eyes of Congress, the public and the courts.’’*” Whether or 
not American foreign policy would be more successful if these precepts were 
followed cannot be known. But the resulting ‘equilibrium’ is surely con- 
sistent with the constitutional purpose, through the medium of separation of 
powers, “not to promote efficiency but to preclude the exercise of arbitrary 
power.’’*? These views were recently echoed by Senator Joseph Biden, 
Chairman of the Subcommittee on War Powers of the Senate Committee on 
Foreign Relations, who rejected a “monarchist” model of the power to 
make war in favor of “joint decisions” by the President and Congress.*° 

It will not be easy for Congress to gird itself for this task in the face of its 
own “‘persistent acquiescence in what the President has done,””! as well as 
periodic assertions, most recently by President Reagan, that it already is 
“exceeding its proper authority and intruding into his prerogatives as chief 
diplomat and military commander.’”? An indication early in the Bush ad- 
ministration that Congress may now be willing to assert its prerogatives was 
the unusual agreement between the President and congressional leaders on 
humanitarian assistance for Nicaraguan rebels, which included a “virtual 
veto power by any of four Congressional committees to cut off aid if the 
lawmakers believed that [the rebels] were damaging prospects for.peace.’°? 

The Executive has been more culpable than Congress for failing to use its 
powers in a way that preserves individual liberty. It is the motor of govern- 
ment, controlling the bureaucracy, the military and, increasingly, public 
opinion. It can resist (and veto) unconstitutional legislation and it can exer- 
cise its broad discretion in favor of open government and civil liberty; for 
example, by permitting Americans to travel without restraint, by limiting 
the classification of documents and by presenting accurate information to 


* Koh, supra note 46, at 1287 (emphasis in original). 

‘8 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. at 638 (Jackson, J., concurring). 

4 Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., dissenting). 

5° Remarks by Sen. Biden, 134 Conc. Rec. $17,285—90 (daily ed. Oct. 21, 1988), quoted in 
14 CENTER FOR NATIONAL SECURITY STUDIES, FIRST PRINCIPLES 4-8 (1989). Senator Biden 
offered proposals for a constitutional “framework” that would embody “the sound constitu- 
tional principle that sustained hostilities should be based on affirmative and specific congres- 
sional approval.” 134 Conc. REc. at $17,285. 

5! Koh, supra note 46, at 1297 (emphasis in original); see also Glennon, The War Powers 
Resolution: Sad Record, Dismal Promise, 17 Loy. L.A.L. REV. 656, 659-60, 664 (1984); The War 
Power After 200 Years: Congress and the President at a Constitutional Impasse: Hearings Before the 
Special Subcomm. on War Powers of the Senate Comm. on Foreign Relations, 100th Cong., 2d Sess. 
1258, 1261 (1989) (Statement of Thomas M. Franck). For useful suggestions to improve the 
system, see Halperin & Stern, Lawful Wars, FOREIGN Pot’y, No. 72, Fall 1988, at 173. 

5? Roberts, Reagan Faults Congress on Foreign Policy Role, N.Y. Times, Dec. 17, 1988, at 7, col. 
1 (late city final ed.). 

5 N.Y. Times, Mar. 25, 1989, at 1, col. 6. The agreement prompted the White House 
Counsel, C. Boyden Gray, to say that the administration had surrendered too much power to 
Congress by allowing lawmakers to review and possibly veto aid to the Nicaraguan contras. 
N.Y. Times, Mar. 26, 1989, §1, at 1, col. 1. Secretary of State James A. Baker 3d immediately 
responded by asserting that “the accord enhanced the President’s power to shape foreign 
policy.” N.Y. Times, Mar. 27, 1989, at A10, col. 1. 
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the public. As the branch that develops and implements policy on a day-to- 
day basis, it, more than the others, affects civil liberties directi, for ill 
or good. 

In recent years the Executive has often fallen short. The Garret adminis- 
tration pressed foreign affairs cases that resulted in significant defeats for 
the First Amendment.** The Reagan administration was even more prone 
to permit national security interests to devour individual liberties. Among 
many other initiatives, it interpreted the Export Administration Act to 
permit government interference with unclassified university research by 
restricting the exchange of scientific information; it interpreted the Foreign 
Agents Registration Act to require documentary films to be labeled as 

“political propaganda’’;®* it increased the ease with which government doc- 
uments are Classified; and it attempted to restrict the Freedom of Informa- 
tion Act by-reversing the presumption that the people should have access to 
government documents.*© 

Having come through a period in which none of the branches has ade- 
quately respected the Bill of Rights when foreign affairs were at stake, one 
might easily be pessimistic; but before succumbing to the temptation, it 
should be recalled that as recently as the early 1920s, civil liberties viola- 
tions, including those that had no relationship to foreign affairs, were regu- 
larly unredressed. The Supreme Court had never upheld a free expression 
claim, the right of workers to organize unions was unprotected, equal pro- 
tection was reserved for businesses that claimed economic discrimination, 
due process complaints were hardly ever sustained and rights to sexual 
privacy were utopian dreams. 

For a comparable reversal of direction to occur in foreign affairs cases, 
the critical catalyst must be a deeper understanding by governmental offi- 
cials of the American constitutional system. Fourth of July rhetoric about 
the blessings of liberty will be unavailing and is often hypocritical. As 
Woodrow Wilson wrote, “Liberty does not consist in mere declarations of 
the rights of man. It consists in the translation of those declarations into 
definite actions.””*’ To achieve this goal, especially when foreign affairs are 
involved, will require courage as well as understanding. But the alternative . 
—automatic rejection of individual rights in the name of national security 
—-will take us down a road where Americans could lose some hard-won 
liberties. 


54 E.g., Snepp v. United States, 444 U.S. 507 (1980); Haig v. Agee, 453 U.S. 280 (1981). 

55 The Government’s position was sustained in Meese v. Keene, 481 U.S. 465 (1987). 

56 For accounts of these and other incursions, see R. CURRY, FREEDOM AT RISK: SECRECY, 
CENSORSHIP, AND REPRESSION IN THE 1980s (1988). 

57 W. Wilson, speech given in Philadelphia, July 4, 1914, THE MORROW BOOK OF QUOTA- 
TIONS IN AMERICAN HISTORY 320 (J. R. Conlin ed. 1984). 
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THE CONSTITUTION AND INTERNATIONAL 
HUMAN RIGHTS 


By Richard B. Lillich* 


A decade ago Professor Henkin remarked that “there has been almost no 
examination at all of the relation between international human rights and 
the American Constitutional version of human rights.”’! Since then he has 
done much to fill this gap in the literature,” as has, more recently, a distin- 
guished barrister/scholar from Great Britain. Nevertheless, it may be use- 
ful, in this symposium celebrating the bicentennial of the U.S. Constitution, 
to survey both the contribution it has made to the development of interna- 
tional human rights law and the extent to which the latter has influenced the 
evolution of U.S. constitutional law. 


I. THE CONTRIBUTION OF U.S. CONSTITUTIONAL LAW TO THE 
DEVELOPMENT OF INTERNATIONAL HUMAN RIGHTS LAW 


While contemporary observers of the U.S. constitutional system rightly 
praise its concern with individual human rights, the Constitution itself does 
not begin to address such concerns in what one today would consider an 
acceptable manner. Indeed, to the extent that the Constitution embraced 
slavery and countenanced the denial of women’s rights, it actually was anti- 
human rights in content. 

The Bill of Rights, the quid pro quo that the opponents of the Constitu- 
tion exacted for their eventual support, mirrored the principles of the Dec- 
laration of Independence and the provisions of state constitutions, especially 
the bills of rights of Virginia and Massachusetts. All the rights found in the 
Bill of Rights, of course, are ‘‘freedom from” rights, rights that the individ- 
ual has against the federal Government. Yet, even with the addition of the 
Bill of Rights, Henkin has observed that 


the United States Constitution lacked much of what we identify with 
American constitutionalism. It took nationalizing influences in Ameri- 
can life, legitimized by nationalistic interpretations of the Constitution; 
it took the Civil War, and the constitutional amendments that consti- 


* Howard W. Smith Professor of Law, University of Virginia; Board of Editors. 

! Henkin, Constitutional Rights and Human Rights, 13 Harv. C.R.-C.L. L. Rev. 593, 594 
(1978). 

? Henkin, Rights: American and Human, 79 COLUM. L. REV. 405 (1979) [hereinafter Rights}; 
Henkin, International Human Rights and Rights in the United States, in 1 HUMAN RIGHTS IN 
INTERNATIONAL LAW: LEGAL AND POLICY Issues 25 (T. Meron ed. 1984); and RESTATE- 
MENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §701 Reporters’ Note 8 
(1987) (Henkin, Chief Reporter) [hereinafter RESTATEMENT]. See also Lillich & Hannum, 
Linkages Between International Human Rights and U.S. Constitutional Law, 79 AJIL 158 (1985). 
For innovative attempts to provide teaching materials to bridge, if not fill, the gap, see MATE- 
RIALS ON INTERNATIONAL HUMAN RIGHTS AND U.S. CONSTITUTIONAL LAw (H. Hannum 
ed. 1985); MATERIALS ON INTERNATIONAL HUMAN RIGHTS AND U.S. CRIMINAL LAW AND 
PROCEDURE (H. Hannum ed. 1989). j 

3 See, e.g., Lester, The Overseas Trade in the American Bill of Rights, 88 COLUM. L. REV. 537 
(1988). 
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tuted the peace treaty ending it; it took another American contribu- 
tion—the Supreme Court—to establish the United States government, 
the United States Constitution, and especially American constitutional 
rights, as we know them today.* 


“American constitutionalism”’ has flowered most dramatically during the 
past 50 years, especially during the period of the Warren Court. That it has 
had a profound effect on individual rights in the United States needs no 
documentation, but its effects abroad are perhaps less well-known. In a 
masterful article, the British barrister Anthony Lester demonstrates con- 
vincingly that “[n]ot only have American concepts of freedom shaped the 
rise of constitutionalism in Europe and elsewhere, but courts overseas refer 
frequently to U.S. Supreme Court precedents in constitutional cases. . . .”* 
He illustrates at length, often from personal experience, how courts in 
Great Britain and elsewhere have acknowledged the relevance and persua- 
sive authority of constitutional principles developed by the Supreme Court, 
especially regarding procedural justice and due process of law, the right of 
equality of treatment without unfair discrimination and the right to free- 
dom of expression. He also makes the exceptionally important point, which 
perhaps may surprise most U.S. lawyers and judges, that, increasingly, ‘‘Eu- 
ropean courts have built upon American innovations to expand human 
rights in ways not currently recognized by the U.S. Supreme Court, sug- 

` gesting that it may be worthwhile to promote a two-way trade in the Bill of 
Rights.’”® 

U.S. constitutional law has had an equally profound impact upon the 
development of international human rights law. It has helped to shape the 
norms found in the principal international human rights instruments and to 
assist in their clarification, especially when such norms have found their way 
into national constitutions and laws. ‘Thus, Henkin rightly observes: 


Americans were prominent among the architects and builders of 
international human rights, and American constitutionalism was a 
principal inspiration and model for them. As a result, most of the 
Universal Declaration of Human Rights, and later the International 
Covenant on Civil and Political Rights, are in their essence American 
constitutional rights projected around the world.’ 


There are differences, of course, between the provisions and coverage of 
the Constitution and of the international human rights instruments, some 
relatively minor, some more significant. First, many rights not found in the 
text of the Constitution (but now protected by American constitutionalism) 
are expressly included in the international instruments. Second, many rights 
mentioned in the Constitution have far wider scope as declared in the 
international instruments. Finally, since the United States has become a 


1 Henkin, Rights, supra note 2, at 407. For an insightful discussion, see Christenson, An 
American Perspective on Key Human Rights in the U.S. Constitution (forthcoming). 

5 Lester, supra note 3, at 537. 

ê Id. at 543-44. For a recent Supreme Court case underscoring-his point, see infra text at 
notes 56-60. 

7 Henkin, Rights, supra note 2, at 415. Accord Lester, supra note 3, at 538. 
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quasi-welfare state by popular will rather than constitutional compulsion, its 
Constitution has contributed little to the “galaxy of rights” found in the 
International Covenant on Economic, Social and Cultural Rights. 

If U.S. constitutional law has played a major role in the development of 
international human rights norms, at least early on in the area of civil and 
political rights, it has had no more than a walk-on part in their clarification 
and application by international institutions in recent years. The reason is 
obvious: the United States has ratified none of the five major United Na- 
tions-sponsored treaties it has signed—the two Human Rights Covenants, 
the International Convention on the Elimination of All Forms of Racial 
Discrimination, the Convention on the Elimination of All Forms of Discrim- 
ination Against Women and the Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment—and hence is 
ineligible to nominate experts for election to the monitoring committees 
established under these treaties to interpret and apply their provisions.® 
Should the United States fail to ratify these treaties in the next decade, 
surely whatever impact U.S. constitutional law now has on the interpreta- 
tion of the international human rights protected by them will continue to 
lessen. 

Ironically, U.S. constitutional law has had a substantial impact on the 
content of and practice under one treaty to which the United States cannot 
become a party, the European Convention on Human Rights. The drafters 
of this regional Convention drew heavily upon the Universal Declaration, 
which, as has been noted, was itself greatly influenced by American constitu- 
tionalism. Moreover, the decisions of the European Commission and Court 
of Human Rights, which affect all 21 member states of the Council of 
Europe that have ratified the Convention, often rely upon U.S. Supreme 
Court decisions. Generally, the result of this reliance has been beneficial, 
although more restrictive decisions by the current Supreme Court eventu- 
ally may contribute to a similar restrictive approach in Europe. 

Finally, both the Universal Declaration and the European Convention 
have been transplanted into the bills of rights of the great majority of newly 
independent Commonwealth countries. Professor Read a decade ago noted 
this phenomenon in the constitutions of Britain’s former African colonies,’ 


8 The United States also has not ratified the American Convention on Human Rights, opened 
for'signature Nov. 22, 1969, reprinted in ORGANIZATION OF AMERICAN STATES, BASIC Docu- 
MENTS PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM 25, OEA/Ser.L/ 
V/I1.71, doc. 6, rev. 1 (1988), but, since being a citizen of one of the states parties thereto is 
not a prerequisite for service on the Inter-American Commission or Court of Human Rights, 
U.S. citizens regularly have been elected to both bodies. 

° See Read, The Protection of Human Rights in Municipal Law, in HUMAN RIGHTS: THE CAPE 
TOWN CONFERENCE 156 (C. Forsyth & J. Schiller eds. 1979). Several years later, the present 
writer wrote that, while their transplantation had been noted, the many provisions in African 
constitutions that often are identical to provisions in the Universal Declaration, the European 
Convention and other international human rights instruments had not yet been collected and 
compared. ‘‘What is clear beyond doubt is that the provisions in many African constitutions 
replicate international human rights law standards found in one or more of the international 
instruments, allowing domestic courts to apply international law indirectly when construing 
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and a similar provenance characterizes the constitutions of many Asian, 
Caribbean and Pacific countries as well. 

A recent judgment in Zimbabwe is an excellent example of how judges in 
such countries can review the constitutionality of legislative and administra- 
tive action against standards derived directly from the European Conven- 
tion and indirectly from the U.S. Bill of Rights. In State v. Neube,!® the 
Supreme Court was faced with the question whether the imposition of a 
sentence of whipping upon an adult male offender constituted an “inhuman 
or degrading punishment” in violation of section 15(1) of the Declaration of 
Rights contained in the Constitution of Zimbabwe.'! This constitutional 
provision closely tracks Article 5 of the Universal Declaration and Article 3 
of the European Convention, as well as the Eighth Amendment to the U.S. 
Constitution. Justice Gubbay first surveyed the law of Australia, Canada, 
Great Britain, the United States and various other countries. He paid special 
attention to decisions of the Supreme Court involving the Eighth Amend- 
ment, including Trop v. Dulles'® and Estelle v. Gamble, and “borrowed” 
from them to frame Zimbabwe’s judicial approach to the concept of ‘“‘inhu- 
man or degrading punishment” as follows: 


The raison d'etre underlying s 15(1) is nothing less than the dignity of 
man. It is a provision that embodies broad and idealistic notions of 
dignity, humanity, and decency, against which penal measures should 
be evaluated. It guarantees that the power of the State to punish is 
exercised within the limits of civilised standards. Punishments which 
are incompatible with the evolving standards of decency that mark the prog- 
ress of a maturing society or which involve the unnecessary and wanton 
infliction of pain are repugnant. Thusa penalty that was permissible at 
one time in our nation’s history is not necessarily permissible today.'* 


After reviewing additional U.S. cases where corporal punishment had 
been held to be both cruel and degrading, Justice Gubbay acknowledged 
that “perhaps the most important decision is that of the European Court of 
Human Rights in Tyrer v United Kingdom . . . for it was concerned directly 
with art 3 of the European Convention of Human Rights—a provision 
worded virtually identically to s 15(1) of the Constitution of Zimbabwe.”’! 
He therefore quoted several pages from the European Court’s judgment 
(which held that the “birching’” of a juvenile offender, while not “‘inhu- 
man,” contravened Article 3 as amounting to a “degrading” punishment) 


and applying constitutional standards.” Lillich, The Promotion of Human Rights by Domestic Courts: 
A Comparative Approach, in THE INDIVIDUAL UNDER AFRICAN LAW: PROCEEDINGS OF THE 
FIRST ALL-AFRICA LAW CONFERENCE 160, 166 (P. Takirambudde ed. 1982). 

10 [1988] 2 S. Arr. L. Rep. 702 (Gubbay, J.A.}. ; 

1! ZIMBABWE CONST. §15(1) (“No person shall be subjected to torture or to inhuman or 
degrading punishment or other such treatment”), reprinted in CONSTITUTIONS OF THE COUN- 
TRIES OF THE WORLD (A. Blaustein & G. Flanz eds. 1988). 

1? 356 U.S. 86, 101 (1958). 3 429 U.S. 97, 102 (1976). 

14 [1988] 2 S. Arr. L. Rep. at 717 (emphasis added). 

15 Td. a4 718 (citing Tyrer v. United Kingdom, 26 Eur. Ct. H.R. (ser. A), reprinted in 2 EUR. 
Hum. Rts. Rep. 1 (1979)). 
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before declaring categorically: “I am firmly of the opinion . . . that the 
whipping each appellant was ordered to receive breaches s 15(1) of the 
Constitution of Zimbabwe as constituting a punishment which in its very 
nature is both inhuman and degrading.”'® 

Justice Gubbay’s holding for a unanimous Zimbabwe Supreme Court, 
coupled with the methodology used in reaching the decision, surely repre- 
sents the enlightened mixture of comparative constitutional law and inter- 
national human rights law that one hopes will infuse the judicial (and, in- 
deed, the executive and legislative) processes of more countries, including 
the United States, in the future. It is also no small tribute to the contribution 
U.S. constitutional law has made, directly and indirectly, to the develop- 
ment of international human rights law. 


Il. THe INFLUENCE OF INTERNATIONAL HUMAN RIGHTS LAW 
UPON U.S. CONSTITUTIONAL LAW 


If American constitutionalism has contributed greatly to the development 
of international human rights law, the reverse, alas, has yet to occur. Al- 
though the Constitution provides in Article VI, section 2 that treaties shall 
be the supreme law of the land, the United States has ratified only a handful 
of international human rights instruments,!” and, aside from the Charters of 
the United Nations and the Organization of American States (OAS), none 
are major ones imposing significant obligations upon the states parties to 
them. Moreover, the lower courts that have considered the treaties that the 
United States has ratified, far from construing them “‘in a broad and liberal 
spirit,” as the Supreme Court’s language in Asakura v. Seaitle'® suggests they 
should, almost uniformly have held that their human rights clauses are 
non-self-executing and hence not the source of enforceable rights. Thus, 
the UN Charter, the OAS Charter and the Refugees Protocol have all been 
held non-self-executing in recent years.'° 

As for those human rights treaties that may be ratified in the future, all six 
treaties now pending before the Senate—five sent up by President Carter 
and one by President Reagan—were submitted with the recommendation 
that the Senate, in giving its advice and consent to the particular treaty, 
adopt a declaration stating that the substantive provisions are non-self-exe- 


'8 Id. at 721 (emphasis added). In holding that the punishment in Ncube would have been 
inhuman as well as degrading, the Supreme Court of Zimbabwe actually may have reached a 
more humane conclusion than the European Court! 

‘7 Mostly concerning slavery, the political rights of women, the law of war, and refugees. See 
R. LILLICH, INTERNATIONAL HUMAN RIGHTS INSTRUMENTS 10.1—120.7 (1988). The United 
States, after 40 years, recently ratified the Genocide Convention. 24 WEEKLY Comp. PREs. 
Doc. 1435 (Nov. 14, 1988), Genocide Convention Implementation Act of 1987, Pub. L. No. 
100-606, 102 Stat. 3045 (1988). 

18 265 U.S. 332, 342 (1924). 

'* Frolova v. USSR, 761 F.2d 370, 374 (7th Cir. 1985) (citing Sei Fujii v. California, 38 
Cal.2d 718, 722-25, 242 P.2d 617, 621-22 (1952) (UN Charter non-self-executing)); In re 
Alien Children Educ. Litig., 501 F.Supp. 544, 590 (S.D. Tex. 1980), aff'd mem. (5th Cir. 1981), 
afd sub nom. Plyler v. Doe, 457 U.S. 202 (1982) (OAS Charter non-self-executing); Bertrand 
v. Sava, 684 F.2d 204, 218-19 (2d Cir. 1982) (Refugees Protocol non-self-executing). 
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cuting.”° As many of the provisions in these treaties, especially the Interna- 
tional Covenant on Civil and Political Rights, appear to be self-executing in 
character, this attempt to insulate the American legal system from their 
potential impact is most unfortunate.”’ While the legal effect of such decla- 
rations has been questioned, at the very least they would be accorded ‘‘great 
weight’’—in all likelihood nearly conclusive weight—by U.S. courts.”” 
_ Thus, unless the executive branch withdraws these recommended declara- 
tions, an unlikely event, or the Senate in giving its advice and consent rejects 
them, an equally doubtful prospect, international human rights law flowing 
from treaties seems destined to have relatively little direct impact upon 
American constitutionalism.”* 

This pessimistic assessment of the role of international human rights 
treaties in the American legal system contrasts with the present writer’s 
somewhat more optimistic outlook about the potential effect of customary 
international human rights law. The reason for this optimism stems from 
the different manner in which treaties and customary international law are 
received into U.S. law. Although Article VI, section 2 of the Constitution 
makes treaties the supreme law of the land, the United States always can 
avoid or lessen the domestic impact of human rights treaties by failing to 
ratify them or by ratifying them subject to non-self-executing declarations. 
However, customary international law, at least where the United States has 
not persistently objected to a particular norm during the process of its 
formation, ipso facto becomes supreme federal law and hence may regulate 
activities, relations or interests within the United States. Consequently, even 
though customary international law, unlike treaties, is not specifically men- 
tioned in the Constitution, the Supreme Court in The Paquete Habana held 
that it also is “part of our law, and must be ascertained and administered by 
the courts of justice of appropriate jurisdiction, as often as questions of right 
depending upon it are duly presented for their determination.””** Like self- 
executing treaty law, customary international law, being supreme federal 


2° Message of the President Transmitting Four Treaties Pertaining to Human Rights, S. 
Exec. Docs. C, D, E & F, 95th Cong., 2d Sess., at viii, xi, xv, xviii (1978); Message of the 
President Transmitting the Convention on the Elimination of All Forms of Discrimination 
Against Women, S. Exec. Doc. R, 96th Cong., 2d Sess., at ix (1980); Message of the President 
Transmitting the Convention Against Torture and Other Cruel, Inhuman or Degrading - 
Treatment or Punishment, S. TREATY Doc. No. 20, 100th Cong., 2d Sess. 2 (1988). 

21 See Weissbrodt, United States Ratification of the Human Rights Covenants, 63 MINN. L. REV. 
35, 66-72 (1978). 

22? For the views of various international lawyers to this effect, see International Human Rights 
Treaties: Hearings Before the Senate Comm. on Foreign Relations, 96th Cong., Ist Sess. 278 
(Schachter), 280 (Anderegg),.285 (Inman), 288 (Henkin), 294 (Redlich), 300-01 (Garibaldi), 
315 (Owen) and 348-49 (Lillich) (1979). See also lwasawa, The Doctrine of Self-Executing Treaties 
in the United States: A Critical Analysis, 26 Va. J. INT'L L. 627, 669-70 (1986). 

23 Nevertheless, their indirect impact should not be discounted. As Prof. Paust recently 
reminded this Jeurnal’s readers, “Although [non-self-executing] treaties cannot operate di- 
rectly without implementing legislation, they can be used indirectly as a means of interpreting 
relevant constitutional, statutory, common law or other legal provisions.” Paust, SeifExecuting 
Treaties, 82 AJIL 760, 781 (1988) (citing Iwasawa, supra note 22, at 686-92). 

24 175 U.S. 677, 700 (1900). 
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law, may supersede all inconsistent state and local laws and—although this 
issue has not been judicially resolved and is the subject of much debate— 
perhaps prior inconsistent federal statutes and international agreements as 
well.?> Thus, the potential impact of customary international human rights 
law upon the American legal system is substantial. 

As in the days of The Paquete Habana, U.S. courts determine the content 
of customary international law in large measure by reference to state prac- 
tice; nevertheless, widely ratified human rights treaties may now contribute 
to the creation and clarification of specific human rights recognized under 
customary international law.”° So, too, may resolutions of international or- 
ganizations, such as the Universal Declaration of Human Rights; national 
and international judicial and arbitral decisions; and the opinions of promi- 
nent scholars. All these sources of customary international law were drawn 
upon by the U.S. Court of Appeals for the Second Circuit to support its 
eloquent and path-breaking decision in Filartiga v. Pena-Irala,?” which 
has done as much to advance the development of international human 
rights law in the United States as the infamous Sei Fujii v. California did to 
retard it.°8 

In Filartiga, two Paraguayan plaintiffs brought an action against another 
citizen of Paraguay for the torture and death of their son and brother, 
basing their claim on the Alien Tort Act, a federal statute dating back to the 
Judiciary Act of 1789, which provides that ‘‘[t]he district courts shall have 
original jurisdiction of any civil action by an alien for a tort only, committed 
in violation of the law of nations or a treaty of the United States.’’?® Since 
the United States had not ratified a treaty prohibiting torture upon which 
the plaintiffs could rely, jurisdiction under the statute turned upon whether 
torture violated “the law of nations,” i.e., customary international law.- 

The U.S. District Court for the Eastern District of New York felt con- 
strained by precedent to dismiss the complaint on the ground that “ ‘the law 
of nations,’ as employed in §1350, [excludes] that law which governs a 
state’s treatment of its own citizens.”*° In short, it ruled that torture of a 
Paraguayan in Paraguay by Paraguayans did not violate customary interna- 
tional law. The court of appeals reversed, holding that “an act of torture 
committed by a state official against one held in detention violates estab- 
lished norms of the international law of human rights, and hence the law of 


2 See RESTATEMENT, supra note 2, §115 Reporters’ Note 4. Compare Henkin, International 
Law as Law in the United States, 82 Micu. L. Rev. 1555, 1561-67 (1984) (customary interna- 
tional law may supersede prior inconsistent federal statute), with Goldklang, Back on Board the 
Paquete Habana: Resolving the Conflict Between Statutes and Customary International Law, 25 VA. J. 
INT’L L. 143 (1984) (contra). 

26 On treaties and the creation of the customary international law of human rights, compare 
Weisburd, Customary International Law: The Problem of Treaties, 21 VAND. J. TRANSNAT’L L. 1 
(1988) (treaties relatively unimportant), with D’Amato, Custom and Treaty: A Response to Profes- 
sor Weisburd, 21 id. at 459 (1988) (treaties exceptionally important). 

2" 630 F.2d 876 (2d Cir. 1980). 28 See supra note 19. 

2° Judiciary Act, ch. 20, §9(b), 1 Stat. 73, 77 (1789) (current version at 28 U.S.C. §1350 
(1982)). ; 

5° 630 F.2d at 880 (summarizing unpublished decision of district court). 
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nations.’’*! Basing his decision upon an extensive examination of the sources 
from which customary international law is derived, Chief Judge Kaufman 
had no difficulty in reaching the conclusion that “official torture is now 
prohibited by the law of nations. The prohibition is clear and unambiguous, 
and admits of no distinction between treatment of aliens and citizens.’”?* 

A core list of human rights that arguably have achieved customary inter- 
national law status, including the prohibition against torture, may be found 
in section 702 of the Restatement (Third) of the Foreign Relations Law of the 
United States.** Of the additional rights listed, U.S. courts during this decade 
have held that prolonged arbitrary detention** and “causing the disappear- 
ance” of individuals?’ are prohibited by customary international law. Some- 
what surprisingly, the prohibition of cruel, inhuman or degrading treat- 
ment or punishment has been deemed not to have achieved customary 
status.°° Human rights not found in section 702 uniformly have been denied 
such status. They include the right to education, the right to property and 
the right of free speech.*” Arguments that other human rights now are part 
of customary international law can be expected to be made with increasing 
frequency. 

These arguments, of course, can be raised in other contexts than the 
Alien Tort Act, since customary international human rights law, being part 
of U.S. law, has potentially wider application. An example of the relevance 
(and current limits) of such arguments can be found in Garcia-Mir v. Meese,” 
a recent case involving excludable Cuban aliens, where the U.S. District 
Court for the Northern District of Georgia observed that “[e]ven the gov- 
ernment admits that [the] customary international law of human rights 
contains at least a general principle prohibiting prolonged arbitrary deten- 
tion.’° The Government, however, then proceeded to argue that, under 
the caveats the Supreme Court attached to its oft-quoted holding in The 
Paquete Habana,” there existed both legislation and a “controlling executive 


3! Id. At the time of the act in question, the defendant was Inspector General of Police in 
Asuncion, Paraguay. Id. at 878. 

32 Id. at 884. 

33 Section 702 identifies genocide; slavery; murder or “causing the disappearance” of indi- 
viduals; torture or other cruel, inhuman or degrading treatment or punishment; prolonged 
arbitrary detention; systematic racial discrimination; and consistent patterns of gross violations 
of internationally recognized human rights as violations of customary international law. In- 
deed, it regards the above norms to be jus cogens as well. RESTATEMENT, supra note 2, §702 
comment and Reporters’ Note 11. See Lillich, Remarks, 79 ASIL Proc. 84 (1985). 

34 See, e.g., Fernandez-Roque v. Smith, 622 F.Supp. 887, 903 (N.D. Ga. 1985), rev'd in part & 
aff d in part & dismissed as moot in part sub nom. Garcia-Mir v. Meese, 788 F.2d 1446, 1453 (11th 
Cir.), cert. denied, 479 U.S. 889 (1986). 

35 See Forti v. Suarez-Mason, 694 F.Supp. 707, 711 (N.D. Cal. 1988). 

36 See id. at 712 (misconstruing the present writer's affidavit to support this holding). 

37 See, respectively, Jn re Alien Children Educ. Litig., 501 F.Supp. 544, 596 (S.D. Tex. 1980); 
De Sanchez v. Banco Central de Nicar., 770 F.2d 1385, 1397 (5th Cir. 1985); Guinto v. 
Marcos, 654 F.Supp. 276, 280 (S.D. Cal. 1986). 

38 See supra note 34. 5° §22 F.Supp. at 902. 

*° Immediately after its holding quoted supra in the text at note 24, the Court added the 
following important caveats: “For this purpose [the application of international law by U.S. 
courts], where there is no treaty, and no controlling executive or legislative act or judicial decision, 
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act” that provided a rule of decision, making resort to customary interna- 
tional law inappropriate.*! 

The district court accepted the contention that a controlling executive act 
effectively preempts customary international law, ruling that under the 
Constitution the “President has the authority to ignore our country’s obli- 
gations arising under customary international law, and plaintiffs have failed 
to establish that the Attorney General does not share in that power when he 
directs the detention of unadmitted aliens. Accordingly, customary interna- 
tional law offers plaintiffs no relief in this forum.’’*? On appeal, the U.S. 
Court of Appeals for the Eleventh Circuit, after advancing the extraordi- 
nary view that the President possesses the power ‘‘to disregard international 
law in service of domestic needs,’’** concluded that the Attorney General's 
“executive acts here evident constitute a sufficient basis for affirming the 
trial court’s finding that international law does not control.”** The decision, 
which has been rightly criticized for misreading The Paquete Habana," puts a 
severe restraint upon the use of customary international human rights law 
by U.S. courts, at least in those (rare, one hopes) cases where the executive 
branch is willing to take, identify and rely upon acts that are contrary to it. 

With prospects for the successful direct invocation of human rights trea- 
ties or customary international human rights law before U.S. courts mixed 
at best, considerable attention has been paid recently to the argument that 
international human rights law could be used more effectively to infuse its 
normative content into U.S. constitutional and statutory standards. Over 
the years, a growing number of federal and state courts have referred 
explicitly to the UN Charter, the Universal Declaration and other interna- 
tional human rights instruments to determine the content and contours of 
various rights guaranteed by U.S. law. Indeed, both the plurality and the 
concurring opinions in the recent decision Thompson v. Oklahoma* confirm 
the Supreme Court’s continued commitment to take such instruments into 
account in determining constitutional standards.*’ This “indirect incorpo- 


resort must be had to the customs and usages of civilized nations. . . .” 175 U.S. at 700 
(emphasis added). l 

4! Defendants’ Reply Memorandum in Opposition to Habeas Corpus Petition 17-20, 
Fernandez-Roque v. Smith, 622 F.Supp. 887 (N.D. Ga. 1985). “[T]he necessary corollary to 
the rule announced in Paquete Habana is that the political and judicial organs of the United 
States have the power, based upon statute or a ‘controlling executive act’, to disregard interna- 
tional law.” Id. at 19. 

42 §22 F.Supp. at 903-04. 

43 788 F.2d at 1455. As Henkin rightly asserts, “There is no such principle. The President 
cannot disregard international law ‘in service of domestic needs’ any more than he can disre- 
gard any other law.” Henkin, The President and International Law, 80 AJIL 930, 936 (1986). 

141 788 F.2d at 1455. 45 See, e.g., Henkin, supra note 43, at 936-37. 

‘6 108 S.Ct. 2687 (1988). 

7 Id. at 2696 n.34 (plurality opinion) and 2707-08 (O’Connor, J., concurring). The plurality 
opinion, written by Justice Stevens, reaffirms “the relevance of the views of the international 
community in determining whether a punishment is cruel and unusual.” Jd. at 2696 n.31. 
Justice Scalia, in a dissent joined by the Chief Justice and Justice White, disagreed, arguing that 
“the views of other nations, however enlightened the Justices of this Court may think them to 
be, cannot be imposed upon Americans through the Constitution.” Jd. at 2716 n.4. He recently 
reiterated this view in Stanford v. Kentucky, 109 S.Ct. 2969, 2975 n.1 (1989). 
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ration” of both conventional and customary international human rights law 
is an exceptionally promising approach warranting even greater attention 
and increased use in the future.** Since, as Mr. Lester gently chides his 
American readers, the United States “remains sadly isolated from [the di- 
rect impact of] the rapidly developing corpus of international human rights 
law,’’*? taking advantage of this “indirect incorporation” approach seems to 
be a sensible strategy for human rights lawyers and a wise policy for U.S. 
courts concerned with developing the promising relationship between the 
U.S. Constitution and international human rights law.®° 


III. FUTURE PROSPECTS 


This symposium, celebrating the 200th anniversary of the U.S. Constitu- 
tion, is a proper place to honor the tremendous contribution that American 
constitutionalism has made to the development of human rights law, na- 
tional and international, throughout the world. It also offers the opportu- 
nity to assess how best to assure the continuation of that contribution, as well 
as nurture the growing tradition of using comparative and international 
norms to interpret the great amendments in the Bill of Rights. For, as with 
trade between nations, “the overseas trade in the American Bill of Rights” 
of which Mr. Lester speaks®! must be a two-way proposition if the United 
States, as weil as other countries, is to prosper from it over the long haul. 

Ten years ago, at the same time that Professor Henkin rightly noted that 
“we have not accepted international human rights for ourselves,”*? Profes- 
sor Greenberg presciently suggested that “it may be time for United States 


48 The approach, of course, is not new. Nearly 40 years ago, Prof. Schachter astutely ob- 
served that “‘[i]t would be unrealistic to ignore the influence. . . of the Charter as a factor in 
resolving constitutional issues which have hitherto been in doubt.” Schachter, The Charter and 
the Constitution: The Human Rights Provisions in American Law, 4 VAND. L. REv. 643, 658 (1951). 
For an excellent survey and analysis of the seminal civil rights cases in which private parties, 
organizations such as the ACLU, and even the U.S. Government used this approach, with far 
more effect than is generally recognized, see Lockwood, The United Nations Charter and United 
States Civil Rights Litigation: 1946-1955, 69 Iowa L. Rev. 901 (1984). Scholarly support for it is 
found in the numerous articles cited in id. at 901 n.1, and in Committee on Human Rights, 
Human Rights Law, the U.S. Constitution and Methods of Judicial Incorporation, in 1983-1984 
AMERICAN BRANCH OF THE INTERNATIONAL LAW ASSOCIATION, PROC. AND COMMITTEE 
REPORTS 53, 59 n.8. For by far the most thoughtful attempt to develop an adequate theory of 
such indirect incorporation, see Christenson, Using Human Rights Law to Inform Due Process and 
Equal Protection Analyses, 52 U. CIN. L. Rev. 3 (1983). See also Lillich, Invoking International 
Human Rights Law in Domestic Courts, 54 id. at 367, 408-12 (1985). 

43 Lester, supra note 3, at 539. 

50 At the very least, through the invocation of the established principle of statutory interpre- 
tation that “an act of Congress ought never to be construed to violate the law of nations if any 
other possible construction remains,” Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 
64, 118 (1804), international human rights norms should have some impact .in statutory 

_ construction cases. See RESTATEMENT, supra note 2, §114. British courts have followed this 
rule when faced with arguments based upon the European Convention. See McBridge & 
Brown, The United Kingdom, the European Community and the European Convention on Human 
Rights, 1981 Y.B. Eur. L. 167, 177. g 

51 See Lester, supra note 3. 52 Henkin, Rigkts, supra note 2, at 421. 
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courts to begin looking to international criteria as sources of domestic law 
on human rights issues.”°? Both comments have not lost their freshness over 
the years. To the extent that international human rights law cannot be 
invoked directly and is not incorporated indirectly into U.S. constitutional 
law, the nation eventually will suffer, and the impact abroad-of American 
constitutionalism in turn will lessen. These reasons, plus the vast array of 
international human rights norms now available for use, “make it impera- 
tive that we not turn completely inward in judicial attitude in ways that deny 
the rich traditions of the rule of law beyond our borders.’”’®* 

Unhappily, despite the Supreme Court’s recent acknowledgment of “the 
relevance of the views of the international community” in determining U.S. 
constitutional issues,®* the Court’s decisions for the most part reveal no rush 
to use such sources. Indeed, in Bowers v. Hardwick,” where the Court by a 
5-4 vote upheld Georgia’s sodomy statute, refusing to find a constitutional 
right that protected the private life of adult male homosexuals, no mention 
was made of Dudgeon v. United Kingdom,” an earlier case in which the 
European Court of Human Rights, by a 15-4 vote, decided that adult male 
homosexuals had private rights protected by Article 8 of the European 
Convention. This failure to take into account “a recent decision by the 
strongest international court of human rights, dealing with a closely analo- 
gous problem, and having potential persuasive value,’’°* may have been 
caused in part by inadequate lawyering, but if Dudgeon had been properly 
‘briefed, or if one of the Justices or their many clerks had researched the 
European Court’s jurisprudence, 


Chief Justice Burger would surely have narrowed the observation in his 
concurring opinion that, “‘[t]o hold that the act of homosexual sodomy 
is somehow protected as a fundamental right would be to cast aside 
millennia of moral teaching.” [For, of course,] that teaching had been 
“cast aside” by the European Court in October 1981 for the several 
hundred million citizens of the diverse twenty-one member states of the 
Council of Europe. If Dudgeon had been relied upon, Justice White 
might not have characterized Mr. Bowers’ claim that his right was 
“implicit in the concept of ordered liberty” as being ‘‘at best, face- 
tious.” Indeed, it is possible that one of the negative majority might 
have been persuaded by the cogency of the reasoning in Dudgeon to 
uphold the claim.*° 


Yet, Dudgeon not having been considered, the majority in Bowers v. 
Hardwick came down with a decision placing the United States well behind 
Europe in this area of the right to privacy.® The decision not only is a 
graphic illustration of “the continuing isolation of American constitutional 
law from international human rights law,”®! but also reflects a wider reluc- 


53 Greenberg, The Widening Circles of Freedom, Hum. RTs., No. 3, Fall 1979, at 10, 45. 
54 Christenson, supra note 48, at 35. 


55 See supra text accompanying note 47. 56 478 U.S. 186 (1986). 
57 45 Eur. Ct. H.R. (ser. A), reprinted in 4 Eur. Hum. Rts. REP. 149 (1982). 
58 Lester, supra note 3, at 560. 58 Id. (footnotes omitted). — 


6 Michael, Homosexuals and Privacy, 138 NEw L.J. 831 (1988). 
6l Lester, supra note 3, at 560. 
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tance to take that body of law seriously.®? One hopes that some of the 
arguments advanced in this article will assist American lawyers and judges in 
rectifying this unfortunate situation. If it is not rectified, the U.S. Constitu- 
tion “surely [will] be found wanting as a charter of ordered liberty, suitable 
to the needs and values of the citizens of the United States in the twenty-first 
century.” ® 


FEDERAL REGULATION OF ALIENS 
AND THE CONSTITUTION 


By T. Alexander Aleinikoff * 


In two cases decided in the afterglow of the centennial of the U.S. Con- 
stitution, the Supreme Court said nearly everything the modern lawyer 
needs to know about the source and extent of Congress’s power to regulate 
immigration. The cases sustained the constitutionality of the first significant 
congressional restrictions on immigration—the shameful Chinese exclusion 
laws. Constitutional analysis of the immigration power has vet to shed the 
original sins of the Court’s ratification of Congress’s ignominious legislation. 


I. THE IMMIGRATION POWER AT THE CENTENNIAL 


The Chinese Exclusion Case’ confirmed congressional authority to prevent 
aliens from entering (the exclusion power); and Fong Yue Ting v. United States? 
ratified congressional authority to send resident aliens home (the deportation 
power). Both cases denied virtually any authority for the judiciary to review 
substantive decisions as to which classes of aliens should be entitled to enter 
or remain in the country. The decisions also established that deportation is 
not “punishment” in a constitutional sense and thus rendered inapplicable 
constitutional protections afforded in criminal proceedings, as well as prohi- 
bitions on cruel and unusual punishment, ex post facto laws and bills of 
attainder. 


€ Michael, supra note 60, at 831: 


If one lesson from Hardwick is that the Supreme Court is changing again, another might be 
that comparative law could be of assistance there (despite the attitude expressed by one 
attorney as “we already have 51 jurisdictions to compare, and that’s enough”). With US 
law being argued to Strasbourg institutions, and the House of Lords referring to both US 
and Strasbourg law, perhaps it is now the Americans who have assumed the attitude once 
ascribed by Sir James Fawcett QC to the British: when told how things are done in another 
country they simply say “How funny.” 


Compare the remarks of Justice Scalia, supra note 47, with the approach taken by Justice 
Gubbay in State v. Ncube, supra text at notes 10—16. See also Kirby, The Role of the Judge in 
Advancing Human Rights by Reference to International Human Rights Norms, 62 AUSTL. LJ. 514 
(1988). 

® Lester, supra note 3, at 560-61. 

* Professor of Law, University of Michigan Law School. 

! Chae Chan Ping v. United States, 130 U.S. 581 (1889). 

2 149 U.S. 698 (1893). 
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The cases further suggested that Congress may authorize executive 
branch officials to exclude or remove aliens without judicial trial or exami- 
nation, and that exercise of this authority may be insulated from judicial 
review. In the Japanese Immigrant Case,® the Court ignored the broadest 
reading of its earlier dicta and held that the Due Process Clause applied to 
. deportation proceedings. This decision, coming 10 years after Fong Yue Ting, 
ought to be viewed as part of the fin de siécle understanding of the scope of 
the immigration power. 

In analyzing the constitutional issues in these cases, the Court did not start 
with the text or structure of the Constitution and ask how a power to 
regulate immigration might be inferred. Rather, it approached the question 
of congressional power from the perspective of the conduct of foreign 
affairs. Just as the United States must possess the power to protect itself 
against invading armies, so, too, it must be able to defend itself against “vast 
hordes of [a foreign] people crowding in upon us.”’* The power to exclude 
aliens, the Court said in the Chinese Exclusion Case, “is an incident of every 
independent nation. . . . If it could not exclude aliens it would be to that 
extent subject to the control of another power.’ The deportation power 
was established in similar dire terms. The Court announced in Fong Yue Ting 
that the right to deport foreigners is “an inherent and inalienable right of 
every sovereign and independent nation, essential to its safety, its inde- 
pendence and its welfare.’”® : 

To find that regulation of immigration implicates the foreign relations of 
the United States does not entail a holding that international law provides 
the source of constitutional rules. Certainly, the Constitution may supply 
constraints on the foreign affairs power quite distinct from those recognized 
under international law. But the Court viewed the issues as all of a piece, and 
it deemed international law as relevant to, if not the basis of, constitutional 
norms. Before announcing its conclusion in Fong Yue Ting that Congress 
possessed the power to deport aliens, the Court quoted extensively from 
Vattel, Ortolan, Phillimore and Bar. 

Seeing immigration regulation through an international law lens is under- 
standable. Aliens, after all, are citizens of foreign nations, and the treatment 
of foreign nationals certainly invokes traditional concerns of international 
law. The Court recognized early on that state regulation of aliens could 
embroil the federal Government in “disastrous quarrels with other na- 
tions.”” Furthermore, the Court could sensibly reason that those who 
drafted and ratified the Constitution fully expected the United States to 
take its place among nation-states as an equal. Defining the immigration 
power without consideration of how other nations regulated immigra- 
tion ran the risk of leaving the United States in a position of comparative 
weakness. 


3 [Yamataya v. Fisher,] 189 U.S. 86 (1903). 4 Chinese Exclusion, 130 U.S. at 606. 

5 Id. at 603-04. €149 US. at 711. 

7 See, e.g., Chy Lung v. Freeman, 92 U.S. 275, 280 (1875) (invalidating California statute 
providing for inspection of arriving aliens), 
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The foreign affairs/international law model had important—and lasting 
—implications for constitutional analysis of the immigration power. First, 
according to the international law commentators of the 19th century, ‘‘re- 
ception [of foreigners] into the territory is a matter of pure permission, of 
simple tolerance, and creates no obligation.’’* Constitutional law has repeat- 
edly reflected this view, noting that an alien can have no “right” to enter the 
-United States. Admission constitutes an act of beneficence on the part of the 
sovereign.’ . 

Second, seeing the immigration power as an aspect of international rela- 
tions suggested a very limited—or nonexistent—role for the courts.’ It is a 
nice question whether locating the immigration power elsewhere—for ex- 
ample, as a part of the power to regulate commerce with foreign nations— 
would have persuaded the Court to exercise somewhat stricter scrutiny of 
immigration laws; but it certainly would have forced apart the issues of 
judicial role and congressional authority." 

Focusing only on the immigration cases would paint a false picture of the 
status of aliens in the United States in the late 19th century. The Supreme 
Court recognized important rights on behalf of aliens residing in the United 
States. Three years before Chinese Exclusion, the Court held, in Yick Wo v. 
Hopkins, that the Fourteenth Amendment protected aliens from unfriendly 
state regulation.’? And in Wong Wing v. United States, it invalidated a section 
of the 1892 immigration statute—whose deportation provisions it had ap- 
proved in Fong Yue Ting—providing for “the imprisonment at hard labor” 
of any Chinese national judged by executive authorities to be in the United 
States illegally. The Court reaffirmed its holding that deportation of such 
aliens was constitutionally permissible; but it found the section under scru- 
tiny to be plainly punitive, and such “infamous punishment” could not be 
imposed without “a judicial trial to establish the guilt of the accused.” 

A full description of the constitutional status of aliens at the end of the 
19th century would therefore identify two norms: (1) as to matters relating 
to admission and expulsion, Congress possessed “plenary” power virtually 
unfettered by the Constitution;!* and (2) resident aliens could invoke con- 


8 Fong Yue Ting, 149 U.S. at 708 (quoting 1 T. ORTOLAN, RÈGLES INTERNATIONALES ET 
DIPLOMATIE DE LA MER 297 (4th ed. 1864)). 

? For the most recent statement, see Landon v. Plasencia, 459 U.S. 21, 32 (1982). See 
generally Legomsky, Immigration Law and the Principle of Plenary Congressional Power, 1984 Sup. 
Cr. Rev. 255, 269-70. ` 

10 E.g., Chinese Exclusion, 130 U.S. at 606. 

11 It should be made clear that an international law perspective did not compel either plenary 
congressional power or judicial abdication. The international authorities recognized that the 
power of a sovereign to exclude and deport aliens under international law “may be subjected, 
doubtless, to certain forms by the domestic laws of each country.” Fong Yue Ting, 149 U.S. at 
708 (quoting 1 T. ORTOLAN, supra note 8, at 297). But there can be little doubt that associat- 
ing the immigration power with the exercise of the foreign affairs power suggested a rather 
limited judicial role. ` l 

12 Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

13 Wong Wing v. United States, 163 U.S. 228, 237 (1896). 

14 The exception to this norm was The Japanese Immigrant Case, 189 U.S. 86 (1903), which 
subjected deportation procedures to (albeit modest) constitutional scrutiny. 
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stitutional protections in situations where citizens would be entitled to such 
protections (for example, criminal prosecutions). Both aspects of the Court’s 
constitutional jurisprudence have been strengthened in the 20th century. 


Il. THE IMMIGRATION POWER AT THE BICENTENNIAL 


The “plenary power” cases—harsh in their implications as they are— 
have been reaffirmed and even extended in the Constitution’s second ' 
hundred years. Immigration law has remained blissfully untouched by the 
virtual revolution in constitutional law since World War II, impervious to 
developments in due process, equal protection and criminal procedure. 
News of the death of the “rights/privilege’’ distinction has not reached 
immigration law: initial entry into the United States is still described as a 
“privilege,” ?* and Congress is apparently free to make whatever distinctions 
it desires in the distribution of government benefits to aliens.'® Substantive 
regulations defining what classes of aliens may enter and remain in the 
United States are still regarded as largely beyond judicial scrutiny.” 

Again, this somber picture is not a full description of the constitutional 
status of aliens. The legacy of Yick Wo has also survived and flourished in the 
20th century. Outside the immigration process, aliens receive most of the - 
constitutional protections afforded citizens." Furthermore, beginning with 
Graham v. Richardson?’ in 1971, the courts have invalidated scores of state 
laws that excluded aliens from public programs and economic opportunities 
in the private sphere.” While states may still deny aliens political rights and 
employment identified with the exercise of sovereign power,”’ the Supreme 
Court’s decisions mean that little distinguishes the day-to-day lives of citi- 
zens from those of permanent resident aliens. Indeed, in a dramatic appli- 
cation of the Equal Protection Clause, the Court held that Texas could not 
exclude undocumented alien children from its public schools—at least ab- 
sent a clear federal policy authorizing such exclusion.”* 

Most important, despite its recognized authority to regulate immigration 
as it deems fit, Congress has hardly reduced resident aliens to a subordinate 
class in the United States. Permanent resident aliens, refugees and asylees 
are entitled to nearly all federal benefits on equal terms with citizens and are 


18 Landon v. Plasencia, 459 U.S. 21, 32 (1982). 

16 Mathews v. Diaz, 426 U.S. 67 (1976). 

17 The Court nominally applies a low level of scrutiny. But the standard is satisfied upon the 
merest of showings. See, e.g., Fiallo v. Bell, 430 U.S. 787 (1977); Kleindienst v. Mandel, 408 
U.S. 753 (1972). 

'8 E.g., Almeida-Sanchez v. United States, 413 U.S. 266 (1973) (Fourth Amendment); 
Bridges v. Wixon, 326 U.S. 135 (1945) (First Amendment). 

19 403 U.S. 365 (1971). 

20 E.g., Examining Bd. of Eng’rs v. Otero, 426 U.S. 572 (1976); In re Griffiths, 413 U.S. 717 
(1973) (bar admission); Sugarman v. Dougall, 413 U.S. 634 (1973) (state civil service employ- 
ment). 

2?! The Supreme Court has upheld state laws excluding aliens from employment as parole 
officers, Cabell v. Chavez-Salido, 454 U.S. 432 (1982); teachers, Ambach v. Norwick, 441 U.S. 
68 (1979); and police officers, Foley v. Connelie, 435 U.S. 291 (1978). 

2? Plyler v. Doe, 457 U.S. 202 (1982). 
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generally allowed to work at whatever jobs they choose. Under federal law, 
aliens in immigration proceedings are entitled to be represented by a law- 
yer, confront witnesses and present evidence. Most decisions by immigra- 
tion officials are reviewable in federal court. U.S. citizenship is rather easily 
attainable for aliens who have been admitted as permanent residents. While 
there are exceptions to each of these generalizations (exceptions that strike 
many as unjust and unreasonable”’), it is fair to conclude that Congress, in 
keeping with the American tradition of trying to assimilate those aliens we 
choose to admit, treats most resident aliens with a considerable degree of 
concern and respect. 

We have therefore ended the second century of the Constitution as we 
ended its first. The descendants of Yick Wo and Wong Wing extend constitu- 
tional protections to aliens; yet they stand side by side with the progeny of 
Chinese Exclusion and Fong Yue Ting, which leave federal regulation of immi- 
gration virtually free from constitutional restrictions. 


Ill. AN AGENDA FOR THE THIRD CENTURY OF THE CONSTITUTION 


The analysis and implications of Chinese Exclusion and Fong Yue Ting are so 
patently inconsistent with modern constitutional principles that a thor- 
oughgoing reconceptualization of the immigration power is in order.** The 
first step is to end appeals to “ancient principles of the international law of 
nation-states”? in determining the source and scope of the immigration 
power. The power to regulate the admission and residence of aliens may be 
securely located in the commerce power or implied from a structural analy- 
sis of the Constitution.” One may call the immigration power “plenary,” 
just as the commerce power has been labeled “plenary.” But to say that 
Congress has all the immigration power it could be granted is not to say that 
the exercise of the power is free of limits established elsewhere in the 
Constitution. Eliminating the talk of sovereignty and inherent power ought 
to help decision makers recognize that the immigration power does not 
stand above or before the Constitution. It is an ordinary, if powerful, con- 
stitutionally delegated prerogative. Accordingly, immigration regulations 
ought to be subject to the judicial scrutiny accorded other exercises of 
federal power. 


23 For example, there is no judicial review of visa denials by consular officers (see T. ALEINI- 
KOFF & D. MARTIN, IMMIGRATION: PROCESS AND PoLicy 205-12 (1985); aliens are not 
entitled to government-provided counsel in deportation proceedings, despite the complexity of 
the law and the interests at stake (see id. at 414-22); the exclusionary rule does not apply in 
deportation proceedings, INS v. Lopez-Mendoza, 468 U.S. 1032 (1984); and homosexuality is 
a bar to naturalization, In re Longstaff, 716 F.2d 1439 (5th Cir. 1983), cert. denied, 467 U.S. 
1219 (1984). 

24 Professor Henkin’s recent review minces no words: “Chinese Exclusion—its very name an 
embarrassment—must go.” Henkin, The Constitution and United States Sovereignty: A Century of 
Chinese Exclusion and Its Progeny, 100 Harv. L. REv. 853, 863 (1987). 

25 Kleindienst v. Mandel, 408 U.S. 753, 765 (1972). 

26 For a structural analysis, see T. ALEINIKOFF & D. MARTIN, supra note 23, at 16-18. 
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Once the immigration power is brought within the fold of other constitu- 
tional powers, we can begin to chart a course for its development in the next 
century. I will suggest three areas of reform: (1) elimination of the border/ 
interior distinction in procedural due process analysis; (2) more serious 
scrutiny of substantive regulations of immigration; and (3) reconceptualiza- 
tion of equal protection analysis regarding federal regulation of aliens. 


Due Process and the Border | Interior Distinction 


Under current doctrine, aliens seeking to enter the United States for the 
first time are entitled only to those procedures Congress decides to provide; 
resident aliens whom the Government seeks to deport, however, are ac- 
corded fairly substantial due process protections. In Landon v. Plasencia, the 
Supreme Court appeared to undermine the border/interior distinction by 
holding that a resident alien who had left the country and sought reentry 
was entitled to due process at the border. Yet the case did not scrap the 
distinction; it simply reoriented it by distinguishing between initial entrants 
and returning resident aliens. Henceforth, resident aliens—whether in ex- 
clusion or deportation proceedings—are entitled to due process. However, 
“an alien seeking initial admission” remains at the mercy of Congress; 
he “requests a privilege and has no constitutional rights regarding his ap- 
plication.””?” 

The border/interior distinction, as many have noted, cannot withstand 
analysis.” To take just a single example, it seems peculiar, to say the least, 
that an alien who seeks entry on an immigrant visa based on marriage to a 
U.S. citizen lacks constitutional rights when stopped at the border, but an 
alien who is apprehended after entering the country surreptitiously enjoys 
the full panoply of constitutional protections. Some may argue that what 
distinguishes the initial entrant from the alien who has entered and taken up 
residence is the very trigger of the Due Process Clause: the alien at the 
border has no “property” or “liberty” interest that is being taken; the alien 
who has entered has developed ‘‘the ties that go with permanent resi- 
dence.’’?? But this distinction will not work. Aliens who present immigrant 
visas at the border have already established “ties” with the United States 
(either a close family relative or a job waiting for them). Furthermore, it is 
hardly obvious why due process requires that we acknowledge the “ties” 
established by an alien who has entered the country without inspection. 
Rather, it seems sensible to conclude that governmental action that seeks to 
remove an alien from the territory of the United States implicates a ‘‘lib- 
erty” interest of the targeted individual.” 


27 Landon v. Plasencia, 459 U.S. 21, 32 (1982). 

28 E.g., Martin, Due Process and Membership in the National Community: Political Asylum and 
Beyond, 44 U. Pirr. L. Rev. 165, 173-75 (1983); Hart, The Power of Congress to Limit the 
Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 HARV. L. REV. 1362, 1386-96 (1953). 

?9 Landon v. Plasencia, 459 U.S. at 32; see Fong Yue Ting, 149 U.S. at 762 (Fuller, C.J., 
dissenting) (deportation constitutes “deprivation of that which has been lawfully acquired’). 

5° For another way to the same result—which, I believe, has received too little attention— 
see Van Alstyne, Cracks in “The New Property”: Adjudicative Due Process in the Administrative State, 
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To say that due process applies is not to answer the question of what 
protections are mandated by the Constitution. Under the Court’s current 
flexible approach,*’ reasonable arguments can be made for varying degrees 
of process depending on a host of factors.*? But elimination of the border/ 
interior distinction will ensure that Congress and the courts analyze these 
factors in crafting procedures for the border. 


Scrutiny of Substantive Immigration Decisions 


Despite the best efforts of generations of commentators, deportation 
grounds remain virtually immune to constitutional challenge.®* I would like 
to focus here on what may seem the most counterintuitive aspect of the 
current doctrine: that aliens may apparently be deported for speech or 
association that is protected under the First Amendment. 
~ Under prevailing First Amendment doctrine, a statute making advocacy 
of communism or mere membership in the Communist Party criminal 
would not be sustained.** And this protection clearly extends to aliens resi- 
dent in the United States, as well as to citizens.” What, then, does one make 
of provisions in the immigration code that mandate the deportation of aliens 


who “advocate or teach . . . opposition to all organized government’’; or 
who “are members of . . . the Communist Party of the United States”; or 
who “knowingly circulate. . . or display. . . any written or printed matter 

. . teaching . . . the economic, international, and governmental doc- 


trines of world communism’??? 

The legacies of Fong Yue Ting and Wong Wing seem to have produced a 
curious paradox in constitutional law: an alien can be deported for conduct 
for which, by dint of the First Amendment, he or she could not be impri- 
soned. The impact of this anomaly is not restricted to the immigration 
context. Because deportation is usually seen as a drastic penalty (at times, 
perhaps, more harsh than imprisonment), aliens are likely to forgo speech 
condemned by the deportation provisions. The immigration statute there- 
fore chills the exercise of First Amendment rights outside the immigration 
context. í 

The case that is usually credited with burying First Amendment rights in 
the deportation context is Harisiades v. Shaughnessy,” a decision that has not 


62 CORNELL L. Rev. 445 (1977) (suggesting that Due Process Clause includes within it a 
“liberty” interest in freedom from nonarbitrary adjudicative procedures). 

31 See Mathews v. Eldridge, 424 U.S. 319 (1976). 

32 See, e.g., Martin, supra note 28, at 208-34. 

33 See, e.g., Maslow, Recasting Our Deportation Law: Proposals for Reform, 56 COLUM. L. REV. 
309 (1956); Hesse, The Constitutional Status of the Lawfully Admitted Permanent Resident Alien: The 
Inherent Limits of the Power to Expel, 69 YALE L.J. 262 (1959); Note, Immigration and the First 
Amendment, 73 CAL. L. REV. 1889 (1985). 

54 See, e.g., Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam). 

35 Bridges v. Wixon, 326 U.S. 135, 148 (1945); Schneider v. State, 308 U.S. 147, 160 &n.8 
(1939). . 

38 8 U.S.C. §1251(a)(6)(B), (C) and (G) (1982). 

37 342 U.S. 580 (1952). 
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lost luster even with the passing of the Cold War era of which it is surely a 
product.*8 

But read carefully, Harisiades does not support the claim that the First 
Amendment does not limit the deportation power. Nowhere does Justice 
Jackson’s majority opinion suggest that the deportation of an alien for 
membership in the Communist Party raises no First Amendment issue. 
Rather, the opinion sustains the statutory provision by relying, in summary 
fashion, upon the Court’s decision a year before in Dennis v. United States.°° 
“Different [constitutional] formulae have been applied in different situa- 
tions,” wrote Jackson, “and the test applicable to the Communist Party has 
been stated too recently to make further discussion at this time profitable. 
[Here a footnote cites Dennis.] We think the First Amendment does not 
prevent the deportation of these aliens.’’*° Dennis was a case about domestic 
activity; it upheld the convictions, under the Smith Act, of Communist 
organizers. Thus, read properly, Harisiades establishes that deportation 
grounds are to be judged by the same standard applied to other burdens on 
First Amendment rights. 

Because First Amendment doctrine has grown considerably more protec- 
tive since Dennis,*! deportation grounds based on speech should face some 
fairly tough scrutiny. In the bright light of modern free speech jurispru- 
dence, the archaic deportation grounds appear fatally overbroad.** 


Equal Protection: Regulation of Immigration and of Aliens 


Equal protection challenges to immigration rules have failed in the face of 
strong judicial statements about the broad scope of Congress’s power to 
exclude and remove aliens.** If we can get beyond the blinding power of the 
word “plenary,” we can perceive at least two kinds of circumstances in 
which modern notions of equality and fairness ought to apply to congres- 
sional regulation of aliens. 

First, the courts have: wrongly assumed that every federal regulation 
based on alienage is necessarily sustainable as an exercise of the immigration 
power.** It should be apparent that some statutes burdening aliens are based 


38 See, e.g., Fiallo v. Bell, 430 U.S. 787, 792 (1977) (citing Harisiades favorably). 

3 341 U.S. 494 (1951). 40 342 U.S. at 592. 

11 See, e.g., Hess v. Indiana, 414 U.S. 105 (1973) (per curiam), Brandenburg v. Ohio, 395 
U.S. 444 (1969) (per curiam). 

#2 It is fitting that in the centennial year of Chinese Exclusion, a federal court has concluded, 
for the first time, that the deportation grounds mentioned in the text “are substantially 
overbroad and violate the First Amendment.” American-Arab Anti-Discrimination Comm. v. 
Meese, 714 F.Supp. 1060 (C.D. Cal. 1989). 

8 E.g., Fiallo v. Bell, 430 U.S. 787 (1977). For a rare case invalidating an immigration 
regulation as a violation of equal protection, see Francis v. INS, 532 F.2d 268 (2d Cir. 1976) 
(striking down, not a statutory provision, but rather an administrative interpretation of the 
statute). 

44 For a similar suggestion, see Rosberg, The Protection of Aliens from Discriminatory Treatment 
by the National Government, 1977 Sup. CT. REV. 275. 
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on considerations other than a policy judgment regarding the number and 
classes of aliens who may enter or remain in the United States. (Exclusion of 
aliens from the federal civil service provides a good example.) Rather than 
invoking “the immigration power” as a barrier to constitutional analysis, 
courts ought to examine the justifications offered on behalf of federal regu- 
lations based on alienage to see if they meet traditional constitutional stand- 
ards of permissibility. 

A second set of equal protection norms that ought to be brought to bear 
on immigration law are those that demand substantial justification for gov- 
ernmental regulations that burden fundamental constitutional rights. For 
instance, the Supreme Court has extended special constitutional protection 
to marriage and family, subjecting laws that significantly interfere with such 
relationships to “ ‘critical examination’ of the state interests advanced in 
support of the classification.”*° Yet the immigration laws bristle with severe 
burdens on family relationships. To focus on one example: Citizens and 
permanent resident aliens do not enjoy similar opportunities for reuniting 
with immediate family members located outside the United States. The 
entry of the spouse or minor child of a resident alien is subject to a numeri- 
cal limitation (if the relationship was formed after the alien entered the 
country), while the entry of the spouse or minor child ofa U.S. citizen is not. 
The impact of the statutory scheme is dramatic because the numerical limits 
have created a waiting list of tens of thousands of aliens. Thus, if a perma- 
neni resident alien marries a Mexican national, the alien spouse may have to 
wait as long as 10 years to be eligible for entry. However, if a U.S. citizen 
marries a Mexican national, the alien spouse may enter as soon as magia 
tion authorities process the paper work. 

This difference in treatment would likely trigger close judicial scrutiny 
outside the immigration context. Yet the preferential reunification rights 
granted citizens have been upheld without careful examination of the Gov- 
ernment’s justifications for such a policy.*® Perhaps Congress could offer 
sound and substantial justifications; the mere fact that the policy burdens 
aliens should not be grounds for denying that Congress has an obligation to 
do so. 


* k * * 


The proposals suggested here stem from the same, rather straightfor- 
ward, idea: immigration law must be brought into the fold cf modern 
constitutional law.*” Other congressional powers have flourished in the 20th 


45 Zablocki v. Redhail, 434 U.S. 374, 383, 388 (1978) (requiring statute that interferes with 
right to marry to be justified by “sufficiently important state interests and. . . closely tailored 
to effectuate only those interests”). See Turner v. Safley, 107 S.Ct. 2254 (1987) (burden on 
right to marry); Moore v. City of E. Cleveland, 431 U.S. 494 (1977) (interference with deci- 
sions on family living arrangements). 

46 Noel v. Chapman, 508 F.2d 1023 (2d Cir.), cert. denied, 423 U.S. 824 (1975). 

47 See Henkin, The Constitution as Compact and as Conscience: Individual Rights Abroad and at Our 
Gates, 27 WM. & MARY L. Rev. 11 (1985). 
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century despite the judiciary’s active and creative development of constitu- 
tional rights on behalf of individuals and groups. There is no reason that 
immigration law cannot thrive within the constitutional boundaries estab- 
lished for other delegated and implied federal powers. Indeed, as Yick Wo 
and Wong Wing demonstrate, the nation has well been able to tolerate the 
extension of constitutional rights to aliens on terms equal to those enjoyed 
by citizens. 

We ought to honor the bicentennial of the Constitution by effacing Chi- 
nese Exclusion and Fong Yue Ting—cases that stained its centennial. Repudia- 
tion of ill-begotten tradition is itself a venerable constitutional tradition. 


THE CONSTITUTION ABROAD 
By Jules Lobel* 


In recent years federal courts have faced a growing number of challenges 
to United States actions abroad. Citizens living abroad have brought claims 
alleging that their property was unlawfully taken or that their lives were 
threatened by United States governmental action.’ Aliens living in foreign 
countries have also invoked constitutional protections—Nicaraguans have 
alleged torture and assassination attributed to CIA activities in Central 
America;? a Mexican alleged that his home in Mexico was searched by Drug 
Enforcement Agency officials without a search warrant;* a Lebanese citizen 
claimed that he was unlawfully arrested and interrogated in international 
waters by U.S. agents;* a Polish refugee tried for hijacking in a special 
United States court convened in Berlin sought the right to a jury trial.? 
These cases test the extent to which the Constitution limits U.S. conduct 
abroad. 

Nearly a hundred years ago, the United States Supreme Court in In re 
Ross made the sweeping statement that “the Constitution can have no oper- 
ation in another country.”® That approach was repudiated by a plurality of 
the Court in Reid v. Covert in 1957,’ and since then it has been well estab- 
lished that a U.S. citizen can claim constitutional protections if harmed 


* Professor of Law, University of Pittsburgh Law School. The author would like to thank 
Rhonda Wasserman, Susan Koniak, Margaret Egler and Elizabeth Schooley for their assistance 
with this essay. Thanks also to LuAnn Driscoll and her staff at the Word Processing Center at 
the University of Pittsburgh for their valuable assistance in preparing the manuscript. 

! Ramirez de Arellano v: Weinberger, 745 F.2d 1500 (D.C. Cir. 1984), vacated, 471 U.S. 
1113 (1985); Committee of U.S. Citizens in Nicar. v. Reagan, 859 F.2d 929 (D.C. Cir. 1988). 

? Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985). 

3 United States v. Verdugo-Urquidez, 856 F.2d 1214 (9th Cir. 1988), cert. granted, 57 
U.S.L.W. 3687 (U.S. Apr. 17, 1989) (No. 88-1353). 

4 United States v. Yunis, 681 F.Supp. 909 (D.D.C.), rev’d on other grounds, 859 F.2d 953 (D.C. 
Cir. 1988). f l 

5 United States v. Tiede, 86 F.R.D. 227 (U.S. Ct. for Berlin 1979). 

5 In re Ross, 140 U.S. 453, 464 (1891). 7354 U.S. 1 (1957). 
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abroad by U.S. governmental action. The most recent Restatement of Foreign 
Relations Law concludes that ‘‘[t]he Constitution governs the exercise of 
authority by the United States government over United States citizens out- 
side United States territory. . ..’* 

Whether nonresident aliens can also claim constitutional protection, how- 
ever, is still not definitively settled. While recent judicial decisions have 
applied constitutional limitations to United States governmental actions 
against aliens abroad,’ the Supreme Court has never done so and one com- 
mentator has argued against it.!° Indeed, the Supreme Court in 1950 held 
that the Bill of Rights did not apply to nonresident enemy aliens,'! and it has 
recently reaffirmed the long-standing doctrine that an alien seeking admis- 
sion tothe United States “has no constitutional rights regarding his appli- 
cation.”!? Since these situations can be distinguished from those involving 
affirmative governmental misconduct committed against a nonenemy alien 
abroad, the Restatement cautiously notes that “[a]lthough the matter has not 
been authoritatively adjudicated, at least some actions by the United States 
in respect of foreign nationals outside the country are also subject to consti- 
tutional limitations." 


There are two alternative and competing theoretical approaches to the 
applicability of the Constitution to governmental conduct abroad. The first 
view, adopted by the Court in In re Ross, focused on whether the particular 
individual seeking relief was entitled to constitutional protection. Entitle- 
ment turned on where the individual was located and whether he or she was 
a citizen. 

The alternative approach, adopted by Justice Black speaking for a plural- 
ity in Reid v. Covert, focused not on who was being harmed but on the 
identity of the actor. Since the Government is a “creature of the Constitu- 


35 ses 


tion,” “it can only act in accordance with all the limitations imposed by the 


8 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §721 
comment b [hereinafter RESTATEMENT]. 

? United States v. Verdugo-Urquidez, 856 F.2d 1214 (9th Cir. 1988), cert. granted, 57 
U.S.L.W. 3687 (U.S, Apr. 17, 1989) (No. 88-1353); United States v. Toscanino, 500 F.2d 267 
(2d Gir. 1974); United States v. Tiede, 86 F.R.D. 227 (U.S. Ct. for Berlin 1979); United States 
v. Yunis, 681 F.Supp. 909 (D.D.C.), rev’d on other grounds, 859 F.2d 953, 957 (D.C. Cir. 1988). 

Stephan, Constitutional Limits on the Struggle Against International Terrorism: Revisiting the 
Rights of Overseas Aliens, 19 CONN. L: REV. 831, 834-42 (1987). 

The Supreme Court has recently agreed to review the Ninth Circuit’s ruling in United States 
v. Verdugo-Urquidez that the Fourth Amendment applies to a search by U.S. government agents 
of a nonresident alien’s home in Mexico. No. 88-1353, cert. granted, 57 U.S.L.W. 3687 (U.S. 
Apr. 17, 1989). 

1 Johnson v. Eisentrager, 339 U.S. 763 (1950). 

12 Landon v. Plasencia, 459 U.S. 21, 32 (1982). 

!3 RESTATEMENT, supra note 8, §722 comment m. 
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Constitution.”’* Other courts have come to the same conclusion: “It is a 
first principle of American life—not only life at home but life abroad—that 
everything American public officials do is governed by, measured against, 
and must be authorized by the United States Constitution.’’!> United States 
authority to act abroad stems from the Constitution; the Government must 
therefore accept the limits provided by the same document that is the source 
of its power. 

The Court’s view has changed over time to favor the second approach. 
This shift in focus from the claimant’s status to the Government’s duty to 
operate in accordance with the Constitution reflects several underlying 
values. First, it recognizes that the rights and proscriptions contained in our 
Constitution protect not only individual interests, but also the community’s 
interests. The Fifth and Sixth Amendments protect both individual rights 
and the society’s interest in an independent judiciary. To conduct a trial 
abroad without those guarantees is to undermine our commitment to an 
independent judiciary.'® Similarly, the exclusionary rule does not merely 
protect individual rights, but operates to deter future police misconduct and 
to ensure that the judiciary does not become an ‘accomplice after the fact” 
to a police officer’s unlawful search.’” Deterrence is equally necessary when 
the unlawful search ensnares an alien abroad rather than a citizen at home. 
We cherish the First Amendment not merely because it protects individual 
creativity and development, but because it furthers society’s interest in a 
free marketplace of ideas. That interest is harmed whenever the society 
cannot hear an alien’s voice offering a valuable different perspective. In 
sum, the community is generally harmed whenever the Government acts in 
derogation of constitutional principles, because the societal values underly- 
ing the Constitution are undermined. 

Second, we require the Government to conform to the constitutional 
command whenever and wherever it acts because we recognize that the 
domestic order cannot be insulated from the international arena. Condona- 
tion of governmental torture or other misconduct against aliens abroad will 
inevitably lead to toleration of unconstitutional action at home. As James 
Madison warned, “[P]erhaps it is a universal truth that the loss of liberty at 
home is to be charged to provisions against danger, real or pretended, from 
abroad.” !° 


14 354 U.S. 1, 6 (1957). 

15 United States v. Tiede, 86 F.R.D. 227, 244 (U.S. Ct. for Berlin 1979). See also United 
States v. Verdugo-Urquidez, 856 F.2d 1214, 1218 (9th Cir. 1988); Saltzburg, The Reach of the 
Bill of Rights Beyond the Terra Firma of the United States, 20 Va. J. INT'L L. 741, 745 (1980), S. 
Rer. No. 249, 56th Cong., Ist Sess. 11 (1900), cited in Ragosta, Aliens Abroad: Principles for the 
Application of Constitutional Limitations to Federal Action, 17 N.Y.U. J. INT'L L. & POL. 287, 290 
(1985). 

16 H, STERN, JUDGMENT IN BERLIN 367—72 (1984). 

17 United States v. Calandra, 414 U.S. 338, 348 (1974). 

18 Madison to Jefferson, May 13, 1798, quoted in A. SCHLESINGER, JR., THE IMPERIAL 
PRESIDENCY, at ix (1973). 
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History has demonstrated the validity of Madison’s universal truth. 
McCarthyism at home was directly related to the view that in the struggle 
against communism abroad, ‘“‘hitherto acceptable norms of human conduct 
do not apply.”’!? The Executive’s abuse of power in Vietnam encouraged 
President Nixon to engage in unlawful conduct to thwart the antiwar move- 
ment at home and ultimately helped create the environment in which the 
Watergate scandal and cover-up was launched.?° Unconstitutional methods 
used to fight the war against drug smugglers abroad are related to a similar 
relaxation of the Bill of Rights protections in fighting drugs at home.”! Once 
unlawful means are considered justified in combating enemies abroad, it is 
but a short psychological” and political step to argue that the Government 
should use any means necessary, even unlawful ones, to fight against per- 
ceived enemies within. While the political costs may be greater when un- 
constitutional actions are taken against citizens at home, the identification of 
certain citizens as ‘“enemies’’—whether they be Japanese-Americans during 
World War IJ, Communists in the 1950s, black and antiwar militants in the 
1960s or drug pushers today—allows the Government to treat them as 
aliens and meet relatively little political resistance. In short, the perceived 
need to take unlawful action to defend against a threat does not stop at the 
border. 

Finally, imposing constitutional standards whenever the Government acts 
reflects an understanding of our common humanity in an increasingly in- 
terdependent world. Instead of viewing ourselves as living apart from the 
world and reserving to ourselves constitutional protections, we should rec- 
ognize that the interdependence of individuals, societies and nations re- 
quires acceptance of ‘‘human rights” as inhering in all individuals. 


II. 


The main theoretical justification for excluding nonresident aliens from 
the ambit of the Bill of Rights lies in the vision of the Constitution as a social 


19 S. Rep. No. 755, 94th Cong., 2d Sess. 9 (1977) (quoting 1954 Hoover Commission on 
Governmental Organization). 

20 T. SORENSEN, WATCHMEN IN THE NIGHT 18-19 (1975); A. SCHLESINGER, JR., supra note 
18. 

21 See Wisotsky, Crackdown: The Emerging Drug Exception to the Bill of Rights, 38 HASTINGS L.J. 
889 (1987). 

22 Psychological theories of cognitive dissonance reveal that “dissonance” or inconsistency 
“among cognitions, ‘gives rise to pressures to reduce or eliminate the dissonance.’ ” R. COVER, 
JUSTICE ACCUSED 227 (1975); see also L. FESTINGER, A THEORY OF COGNITIVE DISSONANCE 
(1957); J. BREHM & A. COHEN, EXPLORATION IN COGNITIVE DISSONANCE (1967). There is 
dissonance between our generally held belief that the Government should not torture or 
assassinate people and a perception that operating in the world requires such nasty action. 
Given the strength of the view that our enemies are so evil that we must use whatever tactics 
necessary to overcome them, it would not be surprising if governmental actors resolved the 
dissonance by concluding that certain evils in the United States also justify unconstitutional 
conduct. Government officials could also resolve the tension by rationalizing that aliens abroad 
are not “people” covered by the Constitution, distinguishing them from citizens at home. The 
point made here is simply that there is a significant danger that the first method of resolution 
will cccur. 
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compact. As Professor Stephan has argued, “one should start with the 

traditional view of the Constitution as a compact between the people of the 

United States and its government, creating enforceable rights and duties’ 
running between each of the parties.”?? Since nonresident aliens are not 

parties to the “contract” and have no obligations under it, they are not 

entitled to its protections. Various judges and courts have echoed this posi- , 
tion, arguing that “one can make no claim of entitlement to rights without 
also assuming corresponding obligations.’’** 

This theoretical perspective misunderstands the Framers’ notion of the 
“social compact.” As Gordon Wood has convincingly demonstrated, a fun- 
damental transformation took place in Americans’ notion of the social com- 
pact between 1776 and 1787. The traditional English view of a contract 
between the government and the people, ruler and ruled, was supplanted by 
the Lockean view of a “compact among isolated individuals in a state of 
nature. . . a social compact which by its very character was anterior to the 
formation of government.’’? 

If the Constitution is viewed as an agreement among the people to deter- 
mine the nature of their community, rather than as a compact by which 
individuals obtain rights in return for assuming obligations, social compact 
theory provides no inherent answer to how the Government must behave 
toward nonresident aliens. The key inquiry becomes, what kind of govern- 
ment does the compact envision??? ` 

To both the Framers and contemporary society, the social compact is “not 
merely an arrangement for mutual protection; it is a compact to establish a 
‘community of righteousness.’ °?” The view of the Framers that the “com- 
pact” required government to respect the rights of all human beings is 
reflected in their notion that constitutional rights were derived from the 
natural rights of all people and not from any agreement.”* The state consti- 
tutions and declarations of rights explicitly recognized that all people have 
“certain inherent natural rights, of which they cannot, by any compact, 
deprive or divest their posterity.’’*® Since the parties to the compact could 
not waive these rights for their posterity, the government they would estab- 
lish had to respect the rights of all people, irrespective of whether they were 


23 Stephan, Constitutional Limits on International Rendition of Criminal Suspects, 20 Va. J. INT'L 
L. 777, 783 (1980). 

24 Verdugo-Urquidez, 856 F.2d at 1233 (Wallace, J., dissenting). See also United States ex rel. 
Turner v. Williams, 194 U.S. 279, 292 (1904). f 

235 G. Woop, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787, at 283 (1972). 

26 Note, Immigration and the First Amendment, 73 CAL. L. REV. 1889, 1914 (1985). 

2? Henkin, The Constitution as Compact and as Conscience: Individual Rights Abroad and at Our 
Gates, 27 WM. & Mary L. REV. 11, 32 (1985). 

*8 Verdugo-Urquidez, 856 F.2d at 1218-20; 1 J. STORY, COMMENTARIES ON THE CONSTITU- 
TION OF THE UNITED STATES §340, at 309, quoted in id. at 1220; Note, The Extraterritorial 
Application of the Constitution—Unalienable Rights?, 72 VA. L. REV. 649 (1986); Lobel, The Limits 
of Constitutional Power: Conflicts Between Foreign Policy and International Law, 71 Va. L. REV. 
1071, 1081~82 (1985); Henkin, Rights: Here and There, 81 CoLum. L. Rev. 1582, 1584-86 
(1981). : 

38 See, e.g., Virginia Declaration of Rights (1776), reprinted in 1 B. SCHWARTZ, THE BILL OF 
RIGHTS: A DOCUMENTARY HISTORY 234 (1971). 
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in some metaphysical sense parties to the compact.2° As Professor Henkin 
has written: “The choice in the Bill of Rights of the word ‘person’ rather 
than ‘citizen’ was not fortuitous; nor was the absence of a geographical 
limitation. Both reflect a commitment to respect the individual rights of all 
human beings.’’! 

In addition to the Framers’ vision, contemporary legal developments have 
undermined the perspective that rights stem merely from consent or recip- 
rocal obligation. For example, modern contract law imposes legal obliga- 
tions based not only on consensual, intentional, bargained-for exchange, but 
also on theories having nothing to do with consent, such as detrimental 
reliance and unjust enrichment.*? This trend, also evident in other areas of 
private and public law, reflects a growing perception that “fairness and 
reasonableness,” rather than formalistic reciprocity and symmetry, ought to 
govern legal rights and obligations.’ In the constitutional context, the re- 
jection of formalism requires recognition that individual rights and obliga- 
tions “‘have other sources—moral, political, and traditional—sources more 
complex than the simple contractarian notion of citizenship.’** 

Finally, even notions of reciprocal obligation now require that the Bill of 
Rights apply to nonresident aliens. Such aliens are subject to our laws and 
our courts when they take actions that have harmful effects in the United 
States or on United States citizens.*° While the imposition of this obligation 
to refrain from harming U.S. citizens may not entitle the aliens to all the 
benefits of U.S. citizenship, it should give rise to a reciprocal U.S. govern- 
mental obligation not to harm them in derogation of our constitutional 
standards. This is certainly true when the U.S. Government acts against the 
aliens precisely because they have violated an obligation under our law, as 
when persons are seized abroad to face trial here for alleged violations of 
U.S. law. The extension of U.S. law to aliens abroad ought to give rise to a 
corresponding constitutional duty to treat them humanely and fairly. 

A second argument against extending constitutional protections to 
nonresident aliens is that ‘‘the competence of courts to assess the acceptable 
and unacceptable in overseas government behavior seems particularly infe- 
rior to that of the political branches of government.’’*° There is no reason to 


30 James Wilson of Pennsylvania, a key figure at the Constitutional Convention and Pennsyl- 
vania ratifying convention, recognized that a people could, by compact, add new rights and 
obligations for themselves, but could not discharge the duties arising out of the law of nature 
“which they previously owed to those, who form no part of the union.” 1 THE WORKS OF 
JAMES WILSON 160 (R. McCloskey ed. 1967). While Wilson was referring to duties owed aliens 
under the law of nations, that law only made up one part of the law of nature upon which the 
natural and inalienable rights of all persons were based. 

3! Henkin, supra note 27, at 32. 

32 Schuck, The Transformation of Immigration Law, 84 COLUM. L. REV. 1, 50 (1984). 

33 Id, at 51-53. 

34 A. BICKEL, THE MORALITY OF CONSENT 54 (1975). 

35 United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945); Omnibus Diplomatic 
Security and Antiterrorism Act of 1986, §1202, Pub. L. No. 99-399, 100 Stat. 853, 896 
(codified at 18 U.S.C. §2331). 

56 Stephan, supra note 23, at 788. 
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believe that courts are inferior to the political branches in assessing whether 
a defendant is entitled to a jury trial or whether particular evidence ob- 
tained abroad should be suppressed. That the foreign government may 
provide its citizens different rights, or may be friendly or unfriendly, seems 
irrelevant to what the U.S. Constitution requires of United States officials. 
For example, the Court of Appeals for the Ninth Circuit in United States v. 
Verdugo-Urquidez properly viewed Mexican law as irrelevant to determining 
whether a search by U.S. agents of the defendant’s home in Mexico violated 
the Fourth Amendment.®’ The relevant inquiry was as follows: was a war- 
rant required under U.S. law to assure an independent evaluation of 
whether there was probable cause to search the home of a person who was 
being charged with violating U.S., not Mexican, law, and who would be 
prosecuted in the United States, not Mexico? Under our scheme of govern- 
ment, we simply are unwilling to allow the prosecution absolute discretion 
to determine what is an acceptable or unacceptable mechanism for obtain- 
ing evidence. That the defendant was an alien and that the alleged govern- 
mental wrongdoing occurred abroad ought not to affect that basic principle. 

Aliens’ affirmative use of the Constitution to adjudicate U.S. governmen- 
tal wrongdoing in the courts presents a somewhat different problem. For 
example, should an alien who has been subjected to an assassination attempt 
by United States officials abroad have a right to sue in United States courts 
for damages or injunctive relief? 

Here it is important to distinguish between the recognition of constitu- 
tional limitations on governmental action and the availability of a judicial 
forum to determine whether those limitations have been exceeded. That 
the Constitution prohibits the United States Government from deliberately 
assassinating anyone is an important statement about the nature of our 
Government and presumably would induce congressional and executive 
compliance even if a judicial remedy were not always available to an over- 
seas alien. Yet, at least in some cases, judicial review would seem appro- 
priate. 

For example, in Committee of U.S. Citizens in Nicaragua v. Reagan, United 
States citizens living in Nicaragua claimed that they had been deliberately 
targeted for assassination by Nicaraguan counterrevolutionaries funded by 
the United States. The D.C. Circuit rejected their Fifth Amendment claim 
because the United States had not participated in the targeting of Ameri- 
cans. The court noted, however, that, “[w]ere this type of deliberate action 
carried out by personnel of our government, it might well give rise to a 
claim for fifth amendment injury—notwithstanding its occurrence in a mil- 
itary conflict.’*8 

There seems to be no principled reason for a governmental effort to 
assassinate a citizen and an alien abroad to give rise to a judicial remedy for 


3? Verdugo-Urquidez, 856 F.2d at 1229-30. 

3€ Committee of U.S. Citizens in Nicar. v. Reagan, 859 F.2d 929, 945 (D.C. Cir. 1988) 
(emphasis by court). A similar Fifth Amendment claim brought by Nicaraguan nationals was 
also dismissed by the D.C. Circuit, albeit not because noncitizens had no Fifth Amendment 
rights. Sanchez-Espinoza v. Reagan, 770 F.2d 202, 208-09 (D.C. Cir. 1985). 
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the citizen and not for the alien. Any difficulty in weighing the evidence or 
evaluating the foreign policy factors would be similar. While there may be 
cases that fundamentally involve relations between nations and not individ- 
ual rights—such as an assassination attempt on a foreign leader—cases in 
which United States officials target specific civilians to be tortured or killed 
seem appropriate for judicial review. 

One further reason that judicial review of aliens’ claims under the Con- 
stitution might be unwise is the tendency of the courts to relax constitutional 
standards when applying them to governmental conduct abroad. For exam- 
ple, various circuit courts have acknowledged that where government offi- 
cials act in a shocking and outrageous manner, a Toscanino exception?’ exists 
to the general rule that forcible abduction of an alien neither offends due 
process nor requires the dismissal of an indictment. Yet no court has ever 
applied such an exception to dismiss an indictment.* Similarly, some courts 
that have assumed that the Fifth Amendment prohibits the Government 
from obtaining coerced confessions abroad have found even dubious gov- 
ernmental conduct to be within constitutional parameters.*’ The applica- 
tion of the Bill of Rights to nonresident aliens might have the effect of 
creating precedents that will spill over into the domestic context, diluting 
the protections afforded citizens. 

While the concern is real, the answer is not to leave the alien defenseless, 
but to educate the courts to apply constitutional standards to aliens abroad 
with care and, if necessary, to articulate clearly when special circumstances 
require a relaxation of those standards. The extension of rights sometimes 
requires a court to adopt a legal principle despite finding that the principle 
provides the litigant no relief in the case in question.*? As the precedent 
becomes established and accepted, courts will become bolder in applying it. 

Finally, Professor Stephan argues that the Hobbesian nature of the world 
entails United States governmental conduct abroad that might not comport 
with the niceties of constitutional standards.“ This argument proves too 
much, since our domestic struggle against the forces of evil might also be 
thought to require broad executive discretion. In addition, this view ignores 
that constitutional standards are not founded merely upon moral consider- 
ations of what is just, but upon a careful balancing of the requirements of 
justice with the legitimate need for national security. For example, the 
Fourth Amendment requirement of a search warrant is not absolute; where 
exigent circumstances exist, U.S. officials can act without a warrant.** 


39 United States v. Toscanino, 500 F.2d 267 (2d Cir. 1974). 

4° United States v. Yunis, 681 F.Supp. 909, 919 (D.D.C. 1988). 

“! United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). 

42 An extension of rights to areas or individuals formerly unprotected often creates a back- 
lash seeking to undermine the rights of the original areas or individuals protected. For exam- 
ple, Justice Harlan argued that the wholesale extension of the Bill of Rights to the states led to 
the dilution of constitutional protections for defendants within the federal system. Williams v. 
Florida, 399 U.S. 78, 117-18 (1970) (Harlan, J., concurring). 

48 Stephan, supra note 10, at 850-56. 

4t Steagald v. United States, 451 U.S. 204, 212 (1981). 
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There may be some cases where the choice between constitutional stand- 
ards and practical exigencies is difficult. For example, should the United 
States Government have assassinated Hitler in 1938 if it had had the chance? 
In that situation, recognition of the moral dilemma requires that constitu- 
tional and other legal restraints be maintained, not discarded. The Presi- 
dent must make a decision to assassinate someone abroad knowing that to 
do so violates basic constitutional principles. Then, only the most extreme _ 
humanitarian or national security concerns could possibly serve as justifica- 


tion for such unconstitutional action.“ 


CONCLUSION 


The separation of the international from the domestic legal order, upon 
which the denial of constitutional rights to aliens is based, is breaking down. 
We now realize that in an increasingly interdependent world all human 
beings have rights that must be respected. I have elsewhere offered one 
suggestion for ensuring that our Government respects those rights when it 
acts abroad: incorporate fundamental norms of international law into the 
Constitution.“ Another mechanism for achieving a similar result is to in- 
terpret the Constitution as applying whenever, wherever and against whom- 
ever the United States Government acts. 


43 The Church Committee, in proposing an absolute ban in the case of assassination, recog- 
nized the argument that there might be a truly national emergency, such as a threat posed by 
Adolf Hitler, where assassination might not be absolutely ruled out. Yet the committee recog- 
nized also that it would be better to rule out assassinations entirely, bringing any presidential 
authorization of such action into coriflict with the law, and thus ensure that only where such an 
action represented an “‘indispensable necessity” to the life of the nation would the President 
take such action. See THE INTELLIGENCE COMMUNITY 810 (T. Fain, K. Plant & R. Milloy eds. 
1977). 

46 Lobel, supra note 28. 


CONSTITUTIONAL LAW—INTERNATIONAL LAW 


U.S. LAW ENFORCEMENT ABROAD: THE CONSTITUTION 
AND INTERNATIONAL LAW 


By Andreas F. Lowenfeld* 


In recent years, the Congress of the United States has enacted a series of 
laws criminalizing certain activities committed outside the territory of the 
United States, even by persons who are not nationals of the United States. 
The international lawyer would doubtless characterize those laws as asser- 
tions by the United States of authority to exercise jurisdiction to prescribe 
laws on the basis of the principle of “passive personality””—to punish actions 
directed at the state’s nationals—or perhaps as new applications of princi- 
ples of universal jurisdiction; one might then examine those laws in the light 
of recent developments in the international law governing state jurisdiction 
to prescribe. 

For present purposes, I address those laws from a different and long-neg- 
lected perspective: are those laws valid under the United States Constitu- 
tion? Are they within the powers of Congress under the Constitution, and 
are they within those powers if they violate limitations on the exercise of 
jurisdiction imposed by international law?! 

That these questions are not merely theoretical was brought home re- 
cently by “Operation Goldenrod,” the dramatic arrest by authority of the 
United States on board a yacht in the Mediterranean of one Fawaz Yunis, 
charged with hijacking and destruction of an aircraft. Yunis is a Lebanese 
national, the aircraft belonged to Royal Jordanian Airlines, and the flight on 
which the assault occurred was bound from Beirut to Amman. Nevertheless, 
the United States launched a major operation, involving at least five agen- 
cies of the U.S. Government and approved personally by the Attorney 
General, to lure Yunis aboard a yacht in international waters, to have him 
overpowered and arrested by FBI agents, and to have him transferred by 
ship and airplane to Washington, D.C., where he was put on trial for viola- 
tion of several provisions of the U.S. criminal code.” No part of the offenses 


* Charles L. Denison Professor of Law, New York University; Board of Editors. I want to 
acknowledge the encouragement, as well as research assistance, of Arif Ali, New York Univer- 
sity School of Law ’90. 

! A different constitutional inquiry, not here undertaken, would be whether applying those 
laws tc a foreign national in respect of an act committed outside U.S. territory might involve 
unreasonable search and seizure in violation of the Fourth Amendment, or might be regarded 
as depriving the accused of liberty without due process of law in violation of the Fifth Amend- 
ment. 

? For a detailed account of the arrest, transport and interrogation of Yunis, see U.S. NEWS & 
Wor tp REP., Sept. 12, 1988, at 26-34. See also United States v. Yunis, 681 F.Supp. 891; 896; 
909 (all D.D.C. 1988), 859 F.2d 953 (D.C. Cir. 1988). 
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with which Yunis was charged took place in the United States; 3 of the 
50-60 passengers aboard the aircraft were U.S. citizens, but they were not 
the object of the attack, whose purpose seems to have been to rouse the 
people of Lebanon against the Palestinians in their country. Should a 
United States magistrate have issued a warrant authorizing officers of the 
United States to arrest Yunis “wherever he may be found”? Should a 
United States grand jury have returned an indictment against Yunis even as 
he was being transported in handcuffs and leg irons to the United States 
without ever again touching land? Should a United States court have sus- 
tained the exercise of jurisdiction by the United States over the offenses 
with which Yunis was charged?* One’s instinct is no to all of these questions; 
on reflection and research, as we shall see, the questions are far from easy. 


I. EXTRATERRITORIAL REACH OF THE POWERS OF CONGRESS 


The Constitution does not express any territorial limitation on the powers 
of Congress. For example, the power to regulate commerce with foreign 
nations, and to enact criminal laws necessary and proper to carry out the 
regulations of commerce, might well include laws that apply outside as well 
as within the territory of the United States, to aliens as well as to nationals. 
But was that the intent of the Constitution or the Framers of the Constitu- 
tion, or of those who have built on it over two centuries? 

The Constitution also grants to Congress the power to define and punish 
piracies and felonies committed on the high seas, and offenses against the 
law of nations. In addition, Congress must have at least some of the powers 
inherent in the international sovereignty of the United States,* which, being 
unenumerated, have no express territorial limitation. Are any limitations 
implied? 

The exercise of extraterritorial jurisdiction, we know, is limited by inter- 
national law,® but do those limitations have constitutional significance? In 
general, it is established that it is not unconstitutional for Congress, acting 
within its granted powers, to enact laws inconsistent with a treaty obligation, 
or with customary international law. A different question, insufficiently 
explored, is whether this constitutional freedom applies as well to the exer- 
cise of jurisdiction, and particularly criminal jurisdiction. It is arguable that 
the Constitution permits Congress to make acts committed abroad crimes 
under United States law only to the extent permitted by international law. It 
is arguable that, especially when Congress acts under its power to define 
offenses against the law of nations, or exercises powers of sovereignty deriv- 


3 In fact, Yunis was convicted of most of the charges against him, and the jurisdictional 
challenges were, with one exception, rejected. See United States v. Yunis, 681 F.Supp. 896 
(D.D.C.), 859 F.2d 953 (D.C. Cir. 1988), 

4 See United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). 

5 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §§402, 
403 (1987) [hereinafter RESTATEMENT (THIRD)]. 

€ See, e.g., United States v. Aluminum Co. of America, 148 F.2d 416, 443 (2d Cir. 1945); 
Romero v. International Terminal Operating Co., 358 U.S. 354, 382 (1959). 
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ing from the law of nations, it cannot violate the territorial limitations 
imposed by that law. 

Whatever the answers that an uncertain constitutional jurisprudence 
might give, Congress has in fact respected the territorial limitations imposed 
by international law, at least until recently. In that policy, I think, Congress 
has followed the lead of the Framers. 

The United States Constitution, following the English tradition, starts 
from the proposition, in the Judiciary Article, that “‘[t]he trial of all Crimes, 
except in Cases of Impeachment, shall be . . . held in the State where the 
said Crimes shall have been committed. . . .”” Yet the same sentence goes 
on to say: “but when not committed within any State, the Trial shall be at 
such Place or Places as the Congress may by Law have directed.’’® Thus, the 
Framers contemplated at least some situations where a crime might not be 
committed in any state, but there is no indication that they contemplated 
extraterritorial criminal laws forbidden by the law of nations. Perhaps they 
were thinking of crimes committed in the Northwest Territory or other 
territories acquired or to be acquired by the United States. But it is not 
implausible to consider that they had in mind crimes established in the 
exercise of extraterritorial jurisdiction permitted by the law of nations. 
What jurisdictional bases other than territory might the Framers have had 
in mind? 

What we now know as universal jurisdiction is certainly one possibility. 
But so far as the surviving records indicate, there was hardly any discussion 
about such principles in connection with the “Offenses Clause,” except 
some debate about whether the word “define” should or should not be used 
with respect to the law of nations.? There was, of course, much controversy 
over the slave trade, resolved by the provision that the importation of slaves 
shall not be prohibited by Congress prior to 1808,'° but whether the propo- 
nents of prohibiting the slave trade thought in terms of universal jurisdic- 
tion or linked their cause to the Judiciary Article is not known. Jurisdiction 
over a few crimes regardless of the place of commission was provided in a 
few statutes that may also be regarded as the exercise of protective jurisdic- 
tion, in that they involve particular specialized links to the state or, at any 
rate, generally would not constitute a crime in the state where the act (or 


7 U.S. Const. Art. IH, §2, cl. 3. 

8 Id. The first part of the quoted clause appears again, only slightly changed, in the Sixth 
Amendment, which guarantees the accused “the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed.” There 
was evidently no occasion to repeat in the Bill of Rights the proviso concerning crimes com- 
mitted abroad. i 

° The opponents of the word thought it would be regarded as arrogant, and perhaps ridicu- 
lous, for one nation to define the law applicable to all nations; the proponents, including 
Madison, prevailed with the argument that the law of nations was too amorphous, and too 
differently interpreted in different nations, to support conviction of an offense, without the 
power in Congress to define. See 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 
614-15 (M. Farrand ed. 1937). 

1° For a brief account of the debate, see C. WARREN, THE MAKING OF THE CONSTITUTION 
584-86 (1928). 
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failure to act) took place: treason,'! negotiating with a foreign power,” 
failure to register for military service,” trading with the enemy.’ It does 
not appear that jurisdiction on the basis of nationality was regarded as 
beyond the power of Congress;’* but it was rarely exercised, either by 
‘Congress in expressly prescribing with respect to activity regardless of its 
location, or by the executive branch and the courts in prosecuting and 
punishing U.S. nationals for offenses committed abroad.’® 
Thus, territoriality appears, early on, to have been the principal basis for 
the exercise of criminal jurisdiction. As could be expected, territorial juris- 
diction was not taken literally. Crimes aboard U.S. flag vessels seem to have 
been prosecuted under United States law early in the 19th century, at least 
if not within the jurisdiction of another state.!” By 1825, the “maritime and 
territorial jurisdiction” of the United States had been enacted into law,'*: 
making much of the federal criminal law applicable within the admiralty 
jurisdiction of the United States and on any U.S. flag vessel, so long as the 
offense was “out of the jurisdiction of any particular state.”’® A century 
later, in United States v. Flores, the latter phrase was rather generously con- 
strued by the Supreme Court to include a murder alleged to have been 
committed aboard a U.S. flag vessel at anchor in Matadi, a port 250 miles up 
the Congo River in the former Belgian Congo. In his opinion for the Court 
in Flores, Justice Stone put most of his emphasis on the extension of the 
territorial principle to activity aboard a merchant vessel, which he said ‘‘is 
deemed to be a part of the territory of [the] sovereignty [whose flag it 
flies].”’®° The citizenship of the victim—also American—seems to have 
played no role in the Court’s thinking. 


r 


1! 18 U.S.C. §2381 (1982), adopted originally as Act of Apr. 30, 1790, ch. IX, 1 Stat. 112. 

12 18 U.S.C. §953 (1982) (the Logan Act), adopted originally as Act of Jan. 30, 1799, ch. I, 1 
Stat. 613. 

13 50 U.S.C. app. §453 (1982). 14 50 U.S.C. app. §§1-39, 41—44 (1982). 

1* See United States v. Bowman, 260 U.S. 94 (1922), sustaining an indictment of three U.S. 
nationals for conspiracy to defraud the United States by acts on the high seas and in Brazil, but 
expressly reserving the question whether the United States had jurisdiction over a fourth 
participant in the alleged conspiracy who was a British subject and was not before the court. 

1E The frequently cited decision of the U.S. Supreme Court in Blackmer v. United States, 
284 U.S. 421 (1932), is not an exception to the statement in the text. Blackmer was wanted asa 
witness in a U.S. court in a prosecution growing out of the Teapot Dome scandal, i.e., to give 
evidence on matters he had observed within the United States. After the events on which he 
was to testify, he left the United States, and a subpoena was served on him in France. He failed 
to answer the subpoena, and was judged in contempt of the U.S. district court. It was this 
judgment that was upheld in the Supreme Court. 

' Compare United States v. Ross, 27 F. Cas. 899 (C.C.D.R.I. 1813) (No. 16,196) (Story, J.) 
(indictment for murder on board a vessel “without the boundaries of low water mark” sus- 
tained), with United States v. Hamilton, 26 F. Cas. 93 (C.C.D. Mass. 1816) (No. 15,290) (Story, 
J.) (indictment for larceny on board American ship while lying in dock at Le Havre dismissed). 

18 Act of Mar. 3, 1825, ch. 65, 4 Stat. 115. 

1° So far as I have been able to discover, “state” in this context meant both states of the 
Union and nation-states. The term “special maritime and territorial jurisdiction of the United 
States” seems to have been employed first in the 1948 revision of the criminal code, Act of June 
25, 1948, ch. 645, 62 Stat. 683, 685. 

2% United States v. Flores, 289 U.S. 137, 155 (1933). 
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As recently as the early 1960s, the Restatement (Second) of the Foreign Rela- 
tions Law of the United States found it proper to state as black-letter law that 
“[a] state does not have jurisdiction to prescribe a rule of law attaching legal 
consequences to conduct of an alien outside its territory merely on the 
ground that the conduct affects one of its nationals.””?! I believe that state- 
ment accurately reflected the American view of international law in 1961, 
and Congress respected that view.?? Since that time, however, the United 
States has become party to four multilateral treaties relevant to the 
question; and has adopted at least six relevant amendments to the United 
States Code.”* 


Il. CHANGES IN THE LAw 1961-1988: New LIGHT 
ON THE CONSTITUTION? 


In response to the wave of aircraft hijackings that struck the United States 
in 1961,* Congress amended the Federal Aviation Act to state a new crime 
of “aircraft piracy” and associated acts and threats of violence, on board “an 
aircraft in flight in air commerce.’ “Air commerce,” a term of art in the 
Federal Aviation Act, includes carriage by aircraft between “a place in the 
United States and any place outside thereof.”?® Thus, the United States 
asserted jurisdiction in respect of air piracy and other crimes of violence on, 
say, an Air France plane bound from Paris to Chicago, even if the plane was 


2! RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §30(2) 
(1965). The Restatement cites as authority for rejection of jurisdiction based on nationality of 
the victim only the famous Cutting case, in which a Mexican court condemned a U.S. citizen for 
publishing in the United States an article defaming a Mexican national, and the United States 
protested to the Mexican Government. For the case, see 1887 FOREIGN RELATIONS OF THE 
UNITED STATES 751; or 2 J. B. MOORE, DIGEST OF INTERNATIONAL LAw 228 (1906); it is 
conveniently excerpted in W. BISHOP, INTERNATIONAL LAW: CASES AND MATERIALS 549-51 

3d ed. 1971). 

A oe note in the Restatement points out that in S.S. Lotus (Fr. v. Turk.), 1927 PCI] 
(ser. A) No. 10 (Judgment of Sept. 7), one of Turkey’s bases for asserting jurisdiction over the 
French officers responsible for a collision on the high seas was harm to Turkish nationals, but 
that the majority of the Court had declined to pass on the contention made on behalf of France 
that such jurisdiction was contrary to international law. The dissenting judges, including Judge 
Moore, who had carried on the controversy over the Cutting case for many years on behalf of 
the Department of State, would have rejected the passive personality principle in the Lotus case. 

*2 The Restatement (Third) does not repeat this provision of the Restatement (Second), in part for 
the reasons described below. See RESTATEMENT (THIRD), supra note 5, §402 comment g and 
Reporters’ Note 3. 

*3 1 have not included here either the Convention on the Prevention and Punishment of - 
Crimes against Internationally Protected Persons including Diplomatic Agents, Dec. 14, 1973, 
28 UST 1975, TIAS No. 8532, 1035 UNTS 167; or U.S. legislation directed at crimes against 
U.S. government officials, 18 U.S.C. §§1114, 1117 (1982). 

*4 See, for a brief survey, A. LOWENFELD, AVIATION Law, ch. VIII, §1 (2d ed. 1981). 

25 Pub. L. No. 87-197, 75 Stat. 466 (1961) (49 U.S.C. §1472(i)-(n) (1982). 

3 Federal Aviation Act of 1958, Pub. L. No. 85-726, tit. I, §101(4) and (20), 72 Stat. 731, 
737, 738 (49 U.S.C. §1301(4) and (20) as they read at the time; the numbers have changed 
since then, but the definitions have remained the same). The trial of the newly defined crimes 

- was to be in the district where the offense was committed or where the offender was arrested or 
first brought or at the offender’s last known residence or in the District of Columbia. Id. §903 
(49 U.S.C. app. §1473, as amended by the Aircraft Piracy amendments, note 33 infra). 
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diverted and ended up in the Middle East and the offense occurred on or 
over the territory of another state. The link, in other words, was the origin 
or scheduled destination of the flight, not either of the traditional bases of 
jurisdiction, territoriality or nationality. 

From the standpoint of the U.S. Constitution, exercising criminal juris- 
diction on the basis of “air commerce” seemed unobjectionable—of a piece 
with the exercise by the federal Government of jurisdiction under the com- 
merce power over what might be regarded as crimes of local concern, on the 
basis of use of the mails or the crossing of state lines by the accused.?’ 
Whether such an assertion of jurisdiction was consistent with international 
law was not—at least not yet—clear. 

In the following 10 years, however, the United States, along with most of 
the members of the International Civil Aviation Organization, entered into 
a series of conventions designed to combat terrorism against aviation and to 
move beyond the traditional bases of jurisdiction over crimes. The Tokyo 
Convention of 1963”° established (or confirmed) the jurisdiction of the state 
of registration of aircraft over offenses against penal law committed on 
board an aircraft. The Hague Antihijacking Convention of 1970,?° adopted 
following the stunning events of Black September of that year,” created a 
separate offense of hijacking an aircraft in flight, and expanded the permis- 
sible bases of penal jurisdiction to include not only the territorial (or subja- 
cent) state and the state of registration of the aircraft, but also the state of 
landing if the alleged offender is still on board (Article 4(1)(b)), and also any 
state “where the alleged offender is present in its territory and it does not 
extradite him” (Article 4(2)). The Montreal Sabotage Convention of 1971?! 
applied essentially the same provisions to attacks on aircraft on the ground. 
All three Conventions contained a provision stating that any extradition 
treaties between contracting parties to the Convention were pro tanto 
deemed amended to include the jurisdictional bases, and the offenses de- 
fined, in the Conventions. The Hague and Montreal Conventions also intro- 
duced a provision, subsequently adopted in other anticrime conventions, 
requiring a contracting state where the offender is found either to extradite 
or to prosecute, and where necessary to amend its domestic law, both to 
define the crime and to establish jurisdiction in accordance with the Con- 
ventions. 

The United States amended its laws twice to comply with these obliga- 
tions, which it had itself urged upon the international community. The first 


27 See generally G. GUNTHER, CASES AND MATERIALS ON CONSTITUTIONAL Law 112-21, 
147-52 (11th ed. 1985). 

28 Convention on Offenses and Certain Other Acts Committed on Board Aircraft, Sept. 14, 
- 1963, 20 UST 2941, TIAS No. 6768, 704 UNTS 219. 

28 Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 22 UST 
1641, TIAS No. 7192. 

3¢ For an account of Black September 1970, when four airliners were almost simultaneously 
diverted to the Middle East and war almost broke out in Jordan, see, e.g., A. LOWENFELD, note 
24 supra, ch. 8, at 8-13-16. 

31 Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, 
Sept. 23, 1971, 24 UST 564, TIAS No. 7570. 
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change, in 1969, created a new “special aircraft jurisdiction” based on 
registry of the aircraft.** Though it differed from prior law in not being 
modified by the term ‘‘and out of the jurisdiction of any other state,” I do 
not think it is questionable under either international or constitutional law. 
The second change, in 1974,*? seems to me more questionable, in two 
respects. First, the “special aircraft jurisdiction of the United States” was 
expanded to include an aircraft outside the United States “having ‘an of- 
fense’, as defined in [the Hague Convention] committed aboard, if that 
aircraft lands in the United States with the alleged offender still aboard” — 
i.e., regardless of whether the aircraft was scheduled to land in the United 
States or whether the United States was the first stop after the attack.** My 
concern here is that the jurisdiction to punish depends on the very offense 
to be punished. A more sympathetic reaction would interpret the amend- 
ment as recognition that U.S. jurisdiction was approaching the permissible 
limit, and that the amendment at least restricts the jurisdiction to a particu- 
lar class of violent actions condemned by the international community. 

Second, Congress adopted a new section, in implementation of Article 
4(2) of the Hague Convention, entitled “Aircraft Piracy Outside Special 
Aircraft Jurisdiction of the United States”: 


Whoever aboard an aircraft in flight outside the special aircraft jurisdic- 
tion of the United States commits ‘‘an offense”, as defined in the 
[Hague Convention], and is afterward found in the United States shall 
be punished [by imprisonment for not less than 20 years or if a death 
results, by death or imprisonment for life].°° 


Could a United States magistrate—or even a conscientious official—issue a 
warrant to arrest someone not in the United States upon probable cause that 
he has committed an offense against the United States, when the jurisdic- 
tional basis for prosecuting a person accused of the offense is that ‘‘he is 
afterward found in the United States’’? My instinct is that the answer should 
be no, under both the Fourth and Fifth Amendments.*® 

Eight years later, the United States, along with 45 other states, signed still 
another convention, this one in New York, focusing on the taking of hos- 
tages; the international community seemed to want to identify as many 
elements of terrorism as it could, without taking on the task of drafting and 
securing ratification of a convention directed expressly against “‘terror- 


32 Pub. L. No. 91-449, 84 Stat. 921 (1970) (49 U.S.C. §1301(32), as further amended, 49 
U.S.C. app. §1301(38) (1982)). For a discussion of the issues leading to this amendment, 
published before the legislation was adopted, see Mendelsohn, In-Flight Crime: The International 
and Domestic Picture Under the Tokyo Convention, 53 VAL. L. REv. 509 (1967). 

33 Antihijacking Act of 1974, Pub. L. No. 93-366, tit. 1, 88 Stat. 409. 

34 Id. §101(32)(d)(ii) (49 U.S.C. app. §1301(38)(d)(ii) (1982)). 

35 Id. §103(b) (49 U.S.C. app. §1472(n)(1)). 

86 In fact, the warrant pursuant to which the FBI officers arrested Yunis did not recite this 
section of the U.S. Code. But once he was on U.S. soil, the Government relied in part on a 
similar basis of jurisdiction. See text at note 49 infra. 
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ism.”?” Like the Hague and Montreal Conventions, the International Con- 
vention against the Taking of Hostages’? was centered on the obligation to 


’ , extradite or punish, and it obligated state parties to take alleged offenders 


into custody and either extradite or prosecute (Articles 6, 8). But the juris- 
dictional bases went one not-so-small step further. Each state was required 
(by Article 9) to establish its jurisdiction over the offense in the following . 
circumstances: 


(a) [if committed] in its territory or on board a ship or aircraft regis- 
tered in that State; l 

(b) [if committed] by any of its nationals... .; 

(c) if it is the target state of the hostage taking; and 

(d) with respect to a hostage who is a national of that State, if that 
State considers it appropriate.®° 


Here, for the first time, the passive personality principle was contained in a 
treaty of general application to which the United States subscribed.“ ‘As 
part of the Comprehensive Crime Control Act of 1984,*’ Congress enacted 
a statute implementing the Hostage Convention, and another section 
amending a prior statute prohibiting sabotage to aircraft. New section 1203 
. Of the criminal code (18 U.S.C. §1203) defined the offense as seizing or 
detaining a person in order to compel a third person or government to do or 
abstain from doing an act as a condition for the release of the person 
detained, and it provided for punishment for any term of years or for life. 
This time, however, the statute stated the jurisdictional foundation in the 
negative, or rather by means of a double negative: 


(b)(1) It is not an offense under this section if the conduct required 
for the offense occurred outside the United States unless— 


(A) the offender or the person seized or detained is a national of the 
United States; 
(B) the offender is found in the United States; or 


37 There is a European Convention on the Suppression of Terrorism, adopted by the Council 
of Europe in 1976 and currently in force among 18 European countries. ETS No. 90, 4 
COUNCIL OF EUROPE, EUROPEAN CONVENTIONS AND AGREEMENTS, 1975-1982, at 41 
(1983). A Convention to Prevent and Punish the Acts of Terrorism Taking the Form of Crimes 
against Persons and Related Extortion that Are of International Significance, Feb. 2, 1971, 27 
UST 3949, TIAS No. 8413, has been adopted by the United States and six other states in the 
Western Hemisphere, but the membership is clearly insufficient for it to be regarded as 
declaratory of international law or as defining a universal crime of terrorism. ' 

38 GA Res. 34/146 (Dec. 17, 1979), reprinted in 18 ILM 1456 (entered into force for the 
United States Jan. 6, 1985). 

38 Jd., Art. 5(1). Paragraphs (b) and (c) are paraphrased; paragraph (d) is quoted exactly, but 
the italics are mine. 

40 The Convention on the Prevention and Punishment of Crimes against Internationally 
Protected Persons, supra note 23, also contains a passive personality provision (Art. 3(1){c)), but 
it is focused on the status of the injured person as agent of the sending state. 

4) Pub. L. No. 98-473, ch. 19, §2002(a), 98 Stat. 1976, 2186 (1984). 
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(C) the governmental organization sought to be compelled is the 
Government of the United States.* 


Is the assertion of jurisdiction in section 1203(b)(1)(A) constitutional? I 
think so, though the conclusion is not free from doubt. It is clear that a basis 
of jurisdiction authorized (though, as we saw, not required) in an interna- 
tional convention of wide application—some 56 parties as of this writing — 
cannot be said to be contrary to international law. It seems to me not 
unreasonable to go from there to assert that, when the United States has 
ratified the convention and Congress has enacted implementing legislation, 
that legislation is within the constitutional grant—in particular, the power 
to define and punish offenses against the law of nations. I think the argu- 
ment is not unassailable, and I would not, for instance, support a generalized 
adoption of the passive personality principle even if an “International Con- 
vention on Jurisdiction in Penal Matters” so provided. But linked to a 
particular crime—in which the nationality of the victim is often an impor- 
tant element—the creation of jurisdiction by treaty plus statute is, I believe, 
constitutional. 

In the same Comprehensive Crime Control Act of 1984, however, Con- 
gress, made several other significant changes relevant to the present discus- 
sion. First, the special maritime and territorial jurisdiction of the United 
States, which as we saw dated back to 1825 and had been extended to 
aircraft of U.S. registry in 1952, was now further extended to include: “(7) 
Any place outside the jurisdiction of any nation with respect to an offense by 
or against a national of the United States.’’*? The jurisdiction was still 
limited to criminal law, and it also retains the limiting phrase ‘‘outside the 
jurisdiction of any nation.” But here Congress was adopting the passive 
personality principle without any link to-an international convention, mak- 
ing that principle applicable to murder, manslaughter, robbery and other 
‘crimes of violence solely on the basis that either the accused or the victim 
was a United States national. If two persons aboard a Greek or Panamanian 
flag ship on the high seas had a fight and one of the two was an American 
citizen, the United States could prosecute either of them for assault, regard- 
less of whether the American was the assailant or the victim. 

Second, the 1984 Act revised section 32 of Title 18, Destruction of 
Aircraft or Aircraft Facilities (and renumbered it section 32(a)), to apply-not 
only to offenses against aircraft employed in “interstate, overseas, or for- 
eign air commerce” as had been the law since 1956,** but also to the special 
aircraft jurisdiction of the United States created in 1970 and expanded in 


“2 Id. The statute also excludes, in subsection (b)(2), offenses wholly within the United States 
and committed by U.S. nationals unless the U.S. Government is the target of the hostage 
taking. 

* Pub. L. No. 98-473, §1210, 98 Stat. at 2164. An earlier addition, a new paragraph (6) 
concerning space vehicles registered in the United States, had been adopted in 1981. 

4 Pub. L. No. 709, ch. 595, 70 Stat. 538, 539 (1956), adopted after the explosion of an 
airliner near Longmont, Colorado, with the loss of 44 lives, evidently as the result of a time 
bomb placed in the baggage compartment. 
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1974.*° This was one of the bases for the indictment of Fawaz Yunis, but in 
fact his acts did not come within even the expanded jurisdiction.“ 

Third, the statute concerning destruction of aircraft was also amended to 
add a new subsection 32(b), which not only tracked the definition of the 
offense of aircraft sabotage in the Montreal Convention,*” but provided, as 
also stated in that Convention, that whoever willfully commits any of the 
specified offenses “‘shall, if the offender is later found in the United States, 
be fined not more than $100,000 or imprisoned not more than twenty 
years, or both.” Here again, as in the legislation implementing the Hague 
Convention,** the offense is stated without any jurisdictional anchor except 
that the offender be later found in the United States. 

I regret to report that in the Yunis case the grand jury issued a superseding 
indictment based on section 32(b) once the accused was safely in custody on 
United States soil, and that the district court upheld the assertion of jurisdic- 
tion.” I hesitate to suggest that the indictment or conviction of Yunis under 
section 32(b) was unconstitutional, though the provision does have aspects 
of Baron Munchhausen about it.” But it is certainly exceptional, justifiable 
only, I think, in the context of implementing a convention that made air- 
craft sabotage an (almost) universal crime, plus the link of the offense 
charged to another convention—the Convention against Hostage Taking 
—by which the international community endorsed a different basis of juris- 
diction, namely the nationality of the victims.°? 

In other words, what was only stated as a passing thought earlier in this 
essay*” can now be asserted with some firmness without seeming to be 
irrelevant or fanciful: it would be improper—contrary to the Due Process 
Clause of the United States Constitution and contrary to accepted norms of 
international law—to bring someone to the United States by force to be 
charged with an offense over which the United States had jurisdiction only 
once he were inside U.S. territory. Judge Parker, in Yunis, was uneasy about 
his holding on this issue, and stressed that “it should not be regarded as 
giving the government carte blanche to act as a global police force seizing and 
abducting terrorists anywhere in the world.” He sought to. buttress his 
decision by pointing out that Lebanon, the situs of the offense and a signa- 
tory state to the Montreal Convention, “seemed incapable or unwilling to 


35 Pub. L. No. 98-473, tit. II, §2013(b), 98 Stat. at 2188. 

48 The prosecution argued that Yunis’s activity came within §32(a), on the theory that while 
the aircraft that was destroyed was not engaged in the air commerce of the United States, it was 
part of the fleet of Royal Jordanian Airlines, and that airline was engaged in the air commerce 
of the United States because it operated scheduled flights between Jordan and the United 
States. The district court—I believe properly—rejected this argument. If, as seems improba- 
ble, Congress intended the statute to reach as far as the prosecution claimed, such reach would, 
I believe, be unconstitutional. 

47 See note 31 supra. 48 See notes 34 and 35 supra. 

4° 681 F.Supp. at 905-07. 

5¢ It was he, it will be recalled, who first pulled himself out of a swamp by his own bootstraps. 

5! The Hostage Convention, supra note 38, also provides in Article 5(2) for jurisdiction on 
the basis that the person is “found” in the state exercising jurisdiction to prosecute. 

5? See p. 881 supra. 53 681 F.Supp. at 906. 
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bring charges against Yunis and enforce its obligations under the Conven- 
tion.”°* The lack of backbone by other countries does not, I submit, justify 
an otherwise unauthorized act.” 

To round out the discussion, it is necessary to discuss one more addition 
to the United States criminal code, this one adopted in 1986 following the 
seizure of an Italian flag cruise ship, the Achille Lauro, and the brutal murder 
by the terrorists of an American citizen confined to a wheelchair. In the 
Omnibus Diplomatic Security and Anti-Terrorism Act of 1986,°° Congress 
added a new section 2331 to the criminal code entitled ‘Terrorist acts 
abroad against United States nationals”: 

(a) Homicide 

Whoever kills a national of the United States, while such national is 
outside the United States, shall [be punished according to the provi- 
sions for murder, voluntary manslaughter or involuntary manslaugh- 
ter]. 


(b) Attempt or conspiracy with respect to homicide 

Whoever outside the United States attempts to kill, or engages in a 
conspiracy to kill, a national of the United States shall [be fined or 
imprisoned as prescribed in the federal criminal code]. ° 


(c) Other conduct. 
Whoever outside the United States engages in physical violence— 


(1) with intent to cause serious bodily injury to a national of the 
United States; or 

(2) with the result that serious bodily injury is caused to a national 
of the United States; 


shall be fined under this title or imprisoned not more than five years, or 
both. 


Notwithstanding its title, this section looks thus far like a general accept- 
ance by the U.S. Congress of the passive personality principle for crimes of 
violence against persons, without any reference to internationally agreed 
offenses. However, Congress did not, in the words of the Conference Re- 
port, intend that the new statute reach ‘‘[s]imple barroom brawls or normal 
street crime.’’®” Being unable or unwilling to define “terrorist acts,” Con- 
gress introduced a novel provision designed to filter out “ordinary” from 
terrorist crimes: 


54 Id. at 907. 

55 Some readers may by now have been reminded of the Eichmann case, in particular of 
Eichmann’s kidnapping by Israeli agents from a hideout in Argentina. To discuss that case in 
detail would involve too broad a digression here. I would observe only that (1) Eichmann did 
clearly commit universal crimes, while the international community has been ambivalent about 
so denominating the crimes defined in the Hague, Montreal, and New York Conventions; and 
(2) Israel does not live under the constraints of the U.S. Constitution or indeed any constitu- 
tion. 

58 Pub. L, No. 99-399, tit. XH, §1202(a), 100 Stat. 853, 896 (1986) (18 U.S.C. §2331) 
(Supp. V 1987)). 

57 H.R. Conr. Rep. No. 783, 99th Cong., 2d Sess. 87 (1986). 
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(e) Limitation on prosecution 

No prosecution for any offense described in this section shall be 
undertaken by the United States except on written certification of the 
Attorney General or the a aia ranking subordinate of the Attorney 
General with responsibility for criminal prosecutions that, in the judg- 
ment of the certifying official, such offense was intended to coerce, 
intimidate, or retaliate against a government or a Civilian population.’ 


The Conference Report on the bill makes clear that the certifying official 
may be the Deputy or Associate Attorney General, but no one of lower 
rank; the civilian population referred to could include a general population 
—the people of Beirut(?)—“‘as well as other specific identifiable segments of 
society such as the membership of a religious faith or of a particular nation- 
ality, to give but two examples.”® Neither the targeted government nor the 
civilian population, the report adds, needs to be American. So long as the act 
was intended to ‘“‘coerce, intimidate, or retaliate” and a U.S. national is 
killed or injured, the Attorney General or his principal deputy could autho- 
rize prosecution in U.S. courts. Whatever the Attorney General decides, 
the Conference Report adds, would be “final and not subject to judicial 
review,” ®? 

I must say, without any claim to expertise in criminal law, that making 
jurisdiction to prosecute depend upon the determination of the prosecutor 
strikes me as improper—and I think unconstitutional.®! This is not prose- 
cutorial discretion in the manner we have become accustomed to, whereby a 
prosecutor decides, usually with at least some control by the grand jury, 
whether to bring charges against a suspect for violation of laws that the state- 
clearly had jurisdiction to enact and enforce.®? Here, an initiative to adopt 
the passive personality principle wholesale—that is, to enact paragraphs 
(a)-(c) without reservation—probably fails the test earlier established: that 
the jurisdiction must be (1) limited to specified offenses, and (2) linked to an 
obligation, or at least authorization,” contained in a widely accepted inter- 
national agreement. In other words, the constitutionality of the assertion of 
jurisdiction is, one may safely say, in doubt, because it is not clearly within 
any constitutional grant of power to Congress, and, in particular, because it 


58 18 U.S.C. §2331(e). 

59 H.R. Conr. Rep. No. 783, note 57 supra, at 87-88. 

® Id. at 88. 

ŝi In United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936), which is generally 
remembered for the expansive interpretation of the President’s power over foreign affairs, the 
narrow question was the constitutionality of prosecution under a statute that stated the crime as 
violation of a prohibition upon the sale of arms to the countries engaged in the Chaco war; the 
prohibition was effective only upon proclamation by the President that it might contribute to 
the reestablishment of the peace. The Court upheld the “broad discretion vested in the 
President.” But (1) the discretion was not vested in the Attorney General; and, more impor- 
tant, (2) the determination was about the political situation in South America, not about the 
motives of the very crime being charged. 

52 See generally Reiss, Prosecutorial Intent in Constitutional Criminal Procedure, 135 U. Pa. L. 
Rev. 1365 (1987). 

®3 See Article 5(1)(d) of the Hostage Convention, discussed at note 38 supra. 
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does not, as written, come within the power to define and punish offenses 
against the law of nations. Unable to define terrorism, or at least to make the 
legislative finding that terrorism is an offense against the law of nations, 
Congress seeks to narrow the effect of the law by authorizing the Attorney 
General to make the determination that the crime charged fits within the 
title and purpose of the statute. At a minimum, should not the prosecution 
have to prove the jurisdiction of the court—that is, jurisdiction to prescribe 
and to enforce? 

I have argued that the statutes adopted to implement the Tokyo, Hague, 
Montreal and Hostage Conventions are, with some reservations, constitu- 
tional, just because they fulfill obligations reflecting the broad consensus of 
the international community and therefore fall within the constitutional 
grant under the Offenses Clause. It seems to me that the 1986 antiterrorism 
amendment shows the limits of this line of reasoning. Senator Specter, the 
principal sponsor of the amendment, said on the floor of the Senate: 


S. 1429 [which became section 2331] fills the gap in current law with- 
out in any way contravening or conflicting with either international or 
constitutional law. While criminal jurisdiction is customarily limited to 
the place where the crime occurred, it is well-established constitutional 
doctrine that Congress has the power to apply U.S. law extraterritori- 
ally if it so chooses. (See e.g., United States v. Bowman, 280 U.S. 94 
(1922)).% ; 


I think that this statement is incorrect and that the citation to the Bowman 
case, which concerned jurisdiction based on the nationality of the accused, 
not of the victim, weakens rather than strengthens the Senator’s 
statement. 


SOME TENTATIVE CONCLUSIONS 


The subject needs more exploration than is possible within the confines of 
a brief essay. I close by putting forward the following propositions, not as 
eternal verities but as a kind of checklist against which further assertions by 
the United States of jurisdiction to prescribe and enforce criminal law 
should be tested, whether the assertions are made unilaterally or pursuant 
to treaty. 


(1) The basic principle that crime is territorial remains sound. De- 
partures from that principle are not precluded, but should be justified 
one by one and not built on a series of increasingly questionable prece- 
dents. 


(2) Jurisdiction based on the nationality of the accused is sound 
under international law, but is questionable under the Constitution 
without some additional link to the United States. 


(3) Jurisdiction based on the commission of a crime aboard a ship or 
aircraft registered in the United States is generally acceptable constitu- 
tionally, at least as to specific crimes of violence. 


6 132 Conc. Rec. $1383 (daily ed. Feb. 19, 1986). 
6 Note 15 supra. 
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(4) Jurisdiction on the basis of the nationality of the victim may be 
justified constitutionally if it is exercised in implementation of an inter- 
national convention widely adhered to, but probably not otherwise. 


(5) Jurisdiction on the basis of the presence of the accused is justified 
-constitutionally where that presence is directly related to the offense, as 
in the first landing of an aircraft diverted (or sought to be diverted) in 
flight. Where the accused’s presence is not directly related to the of- 
` fense charged, or where the presence of the accused is itself question- 
able, jurisdiction on that basis seems too self-generated to pass consti- 
tutional muster, even if it is in accord with an international convention. 


The proposition that compliance with international law is a necessary, but 
not sufficient, condition for the administration of criminal law in a troubled 
world is not easy to apply. The interrelation among statute, Constitution 
and treaty is, to put it charitably, confusing. But the ultimate values of 
limited government transcend any given triumph of law enforcement. 


EPILOGUE 


THE CONSTITUTION AND FOREIGN AFFAIRS: 
Two HUNDRED YEARS 


By William D. Rogers* 


Two centuries down the road of history, the constitutional ordering of 
“that vast external realm” remains very much a fuzzy experiment. The 
national experience has yielded few certain answers to the great question 
how the foreign relations power is allocated. 

The constitutive text is exactly as first written, its magnificent ambiguity 
unchanged. The President remains the ‘‘Commander-in-Chief.”’ Congress 
still “declares war.” The Senate confirms the President’s diplomatic nomi- 
nees (usually). The legislature appropriates (again, usually). No amendment 
has altered the original disposition. Yet the uncertainties are profound. The 
scope for controversy and contention between Congress and the President is 
as wide now as at any time in the 200 years. The centuries have only made 
clear the incompleteness of the document in the foreign affairs field—hence 
the range and opportunity for conflict and contradiction among the 
branches. 

That conflict has been more intense in some periods than in others. The 
degree of consensus or controversy concerning American foreign policy 
runs in cycles, or at least so it has seemed in this century. Periods of political 
concurrence have alternated with phases of stout and vigorous contest. The 
conflictive phases of the cycle have traditionally been manifested in execu- 
tive-legislative competition. This is particularly so when—as seems to be 
endemic in our own time—Congress and the White House are controlled by 
different parties, the Presidency seemingly the prerogative of the Republi- 
can Party and the House and Senate the preserve of the Democrats. Those 
times have never been entirely happy chapters in the history of American 
diplomacy. The tension and jostling have often produced more check than 
balance. 

Many practitioners of foreign policy—most notably, Henry Kissinger— 
have tended to see the immediate post-World War II years as a period of 
broad agreement about the country’s foreign policy objectives. Asa general- 
ity, they believe, there was support among the voters and their representa- 
tives for the Marshall Plan for the revival of Europe, the containment of the 
Soviet Union, a security strategy grounded on nuclear deterrence, the Ber- 
lin airlift, the defense of Israel and aid to developing countries; this con- 
sensus, as they saw it, fractured over Vietnam. The early seventies ushered 
in an era of contest between the White House and Capitol Hill, and, in this 
view, eroded executive leadership in the foreign affairs field. The break- 


* Board of Editors. 
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down was signaled by the assertion of enlarged congressional control over 
foreign policy. Congress imposed restraints on the conduct of hostilities in 
Vietnam,! passed the War Powers Resolution,” constrained military spend- 
ing,’ enacted the Jackson-Vanik amendment barring most-favored-nation 
treatment to the Soviet Union,* and blocked aid to the Savimbi forces in 
Angola with the Clark amendment.® It was the decay of the authority of the 
Presidency in Watergate that helped tip the scales of power, according to 
that school, so decisively toward Capitol Hill during this period.® 

The Iran-contra affair then can be seen as the capstone incident of an 
extended period of constitutional competition between the branches over . 
foreign policy. Persuaded that Congress was wrong, a band of zealots seized 
a piece of the international relations power of the executive branch, cutting 
squarely across the expressed legislative policy of the Boland amendment.” 
In the effort, they lied to Congress (and may have misled even the President 
himself). 

It is therefore something of a paradox that, within 2 years of Iran-contra, 
there should be so general a sense that the nation is moving away from the 
concerns that inspired the constitutional crisis and toward a new bipartisan- 
ship in foreign affairs. There is evidence of an emerging conceptual con- 
sensus on national security issues between the Executive and the legislature. 
Aid for the contras will evidently not be the burning controversy in the near 
future that it has been for the last 8 years.* Hints of Soviet temperance in 
foreign relations are reducing anxieties not only in Europe but in the United 
States as well. The Angola-Namibia-South Africa accords® may ease the 
pressures for further sanctions against South Africa in the Democratic 
House. The only apparent area of policy contest between the parties—and 
thus between the two branches of government—at this turn may be south- 
ern Africa. Beyond that, leaders on all sides—-Democrat and Republican, 
executive and legislative—claim to foresee a stronger, more pervasive 
agreement with respect to the traditional international political issues. ‘This 
suggests that the constitutional struggle for control of foreign policy, 
which has been so vigorous for the past decade, may be less intense in the 
years ahead. 


l See T. FRANCK & E. WEISBAND, FOREIGN POLICY BY CONGRESS 13-33 (1979). 

2 Pub. L. No. 93-148, 87 Stat. 555 (1973) (50 U.S.C. §§1541-1548 (1982). 

3 H, KISSINGER, YEARS OF UPHEAVAL 259-60, 998-1001 (1982). ` 

4 Trade Act of 1974, Pub. L. No. 93-618, tit. 4, §402, 88 Stat. 1978, 2056 (1975) (19 U.S.C. 
§2432 (1982). 

5 Pub. L. No. 94-329, §404, 90 Stat. 729, 757-58 (1976) (22 U.S.C. §2293 note (repealed 
1985). 

5 See H. KISSINGER, supra note 3, at 122-27, 985-98. 

7 See, e.g., Pub. L. No. 98-473, §8066(a), 98 Stat. 1837, 1935 (1984). For a compilation of the 
Boland amendments, see 26 ILM 433, 440 (1987}. 

8 Bipartisan Accord on Central America, reprinted in N.Y. Times, Mar. 25, 1989, at A6, 
col. 1. 

° Agreement among the People’s Republic of Angola, the Republic of Cuba, and the Re- 
public of South Africa, Dec. 22, 1988, reprinted in Dep’r OF STATE, SELECTED DOCUMENTS, 
No. 32 (1988). 
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None too soon, in the general view. Leaders in and out of government 
have taken up the call to restore the earlier bipartisanship. Many argue that 
the struggle between the Democratic Congress and the Republican Presi- 
dency diminishes the nation’s influence in the world. Henry Kissinger and 
Cyrus Vance jointly pleaded in Foreign Affairs that “the security of free 
peoples and the growth of freedom both demand a restoration of bipartisan 
consensus in American foreign policy.’’!® Senators Boren and Danforth 
have spoken hopefully of attempting to “recreate a bipartisan foreign pol- 
icy.”’! President Bush and Secretary Baker have promised more active 
consultation and a stronger effort to find common ground with Congress. 
The atmospherics could suggest that the nation is swinging back to the more 
harmonious attitudes, at least about the classic foreign policy issues of the 
1950s and 1960s, so nostalgically remembered by foreign policy managers 
in the bitter 1970s. 

This shift is not so surprising. Conflict is not foreordained by the Consti- 
tution. It may be hard for the generation that came to maturity during the 
Vietnam War to recall, but the Constitution has served the country well in 
times of foreign policy consensus. The frictions that have attended the 
conduct of our foreign relations have been essentially political and transi- 
tory. They were not systemic and permanent. Corwin said that the Consti- 
tution was an invitation to struggle.’* He was slightly off the mark. The 
Constitution certainly presents ample opportunity for competition; its im- 
precision gives scope for contention. Political leaders in either the executive 
or the legislative branch are not constrained by the Constitution in their 
efforts to translate personal conviction into public policy. Congress can, if it 
wills, stop virtually any foreign affairs initiative of the executive branch by 
the simple expedient of cutting off the flow of funds. But the mere fact that 
Congress may do so does not make it inevitable that it will. Conflict is 
certainly not a constitutional command. Confrontation with the President is 
not essential to the discharge of Congress’s essential role. It is an option, not 
an imperative. 

What, then, are the prospects for resolution of this constitutional issue in 
the years ahead and a new harmony between the branches in the manage- 
ment of American foreign policy? If we are entering an era of more benign 
and less conflictive relations between the Executive and the Congress, and 
real bipartisanship between the political parties on traditional foreign affairs 
concerns—if the Soviet Union is lowering its international] assertiveness; if 
there is little prospect for other Vietnams and Grenadas; if, indeed, the 
international conflict in Central America fizzles out—does that portend a 
necessarily smoother sharing of foreign policy responsibilities in Washing- 
ton under the Constitution for the nineties? Probably not. 


10 Kissinger & Vance, Bipartisan Objectives for American Foreign Policy, 66 FOREIGN AFF. 899, 
899 (1988). 

1! Boren & Danforth, Congress—Part of the Cast or in the Audience?, Wash. Post, Jan. 18, 1989, 
at A23, col. 2. 

12 E, CORWIN, THE PRESIDENT, OFFICE AND Powers, 1787-1957, at 171 (1957). 
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The circumstances of America’s relationship with the rest of the world are 
changing. If there is less likelihood of argument over classic security affairs, 
new foreign policy issues are emerging that could well engage Congress and 
the Presidency in renewed competition within the constitutional scheme. 

The external challenges to the nation have changed repeatedly over the 
200 years since 1789. For the first several decades of national existence, the 
task was to avoid the backlash of the raging conflicts in Europe. Beginning 
with the second quarter of the 19th century, attention shifted to the possible 
intrusion of Europe in the hemisphere in an effort to reverse the independ- 
ence of Central and South America. In the Civil War, the challenge was to 
persuade Europe to remain neutral. In the last third of the 19th century, it 
was to vindicate the hegemony of the United States in this hemisphere, its 
new influence in the world and its territorial responsibilities in the Carib- 
bean and Asia. The first three-quarters of the 20th century forced the 
nation to concentrate on its own survival, the last four decades on the rise of 
an assertive Soviet Union to superpower status. 

Geographically, Russian troops are moving out of Afghanistan; rhetori- 
cally, President Gorbachev insists that force cannot be an instrument of 
foreign policy; strategically, he proposes a 50 percent cut in ICBMs and a 
reduction in conventional forces in Europe. The superpower competition, 
the central issue of U.S. foreign policy for almost a half-century, may be on 
the wane. 

Yet new and in some ways equally threatening international issues are 
coming to the fore. The world is changing; the velocity of change is in- 
creasing. We face a radically new international agenda: an unprecedented 
balance of payments deficit and dependence on the savings of foreigners; 
international drug cartels that affect the governability of our neighbors in 
this hemisphere; AIDS; mass migration across our southern borders; the 
struggle to keep an open trading relationship in goods, services and intellec- 
tual property with the European Community of 1992 and with less-devel- 
oped nations; Latin American debt; environmental degradation; the spread 
of chemical weapons; and the new techniques of violence available to rogue 
nations and alienated political groups. 

This new agenda will be qualitatively different from the security chal- 
lenges that dominated American foreign policy during the first three- 
quarters of the 20th century. For each of these new issues is strikingly 
domestic. Each penetrates more deeply and more directly into the lives of 
the citizens of the nation than does the politics of far-off nations, which has 
been the grist of the country’s classic diplomatic concerns in this century. 
The great traditional security issues were terrifying but remote. The new 
foreign policy issues are pocketbook issues, jobs issues, standard-of-living 
issues, neighborhood issues. 

They are therefore eroding the traditional distinction between foreign 
and domestic concerns. The role and influence of the United States in the 
world will turn importantly in the future on domestic policy choices—on 
the nation’s capacity to adjust its finances by resolving the budget deficit, on 
policy decisions about education and drugs, on our capacity to stay at the 
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cutting edge of technological advance, and on our ability to alter our energy 
habits. These will be the independent variables of the country’s interna- 
tional influence in the 1990s. 

This new agenda for the most part engages the Congress’s legislative 
responsibilities even more directly than did traditional diplomatic and secu- 
rity affairs. The appropriation of monies, the regulation of foreign com- 
merce and the management of economic and business activity at home are at 
the heart of the new international agenda. Congress’s engagement and 
responsibility are beyond debate. : 

Under any circumstances, the legislative power is for practical purposes 
unlimited in foreign affairs. The constitutional responsibility of Congress to 
enact laws, and its ability to determine for what purposes the executive 
branch may expend public funds, means that Congress can speak to virtually 
any aspect of the conduct of our relations with other nations, except perhaps 
in those limited areas where the Constitution lays down a specific restraint, 
such as the exclusivity of the President’s authority to “receive Ambassa- 
dors.” Congress will now be more inclined than ever to do so. It is one thing 
to condemn the legislature when it intrudes into the conduct of hostilities on 
the Korean Peninsula;’* it is quite another, when Congress invokes its un- 
doubted Article I, section 8 authority to legislate on the nation’s trade 
relationship with the Republic of Korea." 

All politics is local politics, former Speaker of the House O'Neill claims.'° 
Certainly the new international politics is local. Ours is now truly a global 
village. The constitutional implications will be a persistent and systemic 
engagement of Congress in the dominant issues of our foreign relations, 
however strong the new conceptual foreign policy consensus, however 
much the President offers to consult and however rapid the processes of 
glasnost and perestroika. 

Moreover, there is no indication that Congress has lost its inclination to 
participate in foreign affairs. Within the past two sessions, it passed an 
‘omnibus trade bill that carved away large parts of what was once presiden- 
tial discretion in the management of commercial relations with other coun- 
tries.'® It tied a requirement to close down the Palestine Liberation Organi- 
zation’s offices in New York to the Department of State authorization bill.!” 


13 W, MANCHESTER, AMERICAN CAESAR: DOUGLAS MACARTHUR 1880-1964, ch. 10 
(1978). 

14 “Super 301” of last year’s trade law, Omnibus Trade and Competitiveness Act of 1988, 
Pub. L. No. 100-418, 102 Stat. 1107, §1302, requires the United States Trade Representative 
to identify for investigation and possible retaliation foreign “priority practices” thought to 
pose significant barriers to U.S. exports. The measure has had considerable in terrorem effect. 
Korea, to avoid inclusion on the list, agreed to major changes in its trade policies. See Office of 
the United States Trade Representative, Fact Sheet on Super 301 Trade Liberalization Prior- 
ities 4 (May 25, 1989). . 

15 T, O'NEILL, MAN OF THE House 25 (1987). 

16 Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107. 

17 Foreign Relations Authorization Act for Fiscal Years 1988-1989, tit. X, Pub. L. No. 
100-204, §1001, 101 Stat. 1331, 1406 (codified at 22 U.S.C.A. §§5201-5203 (West Supp. 
1989)). 
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In deference to domestic commercial interests, it overrode in’ 1987 the 
decision of the State Department as to which consulates abroad should be 
closed in implementation of stringent economy measures forced on the 
Department by the very same Congress.'* And it added a condition to the 
Intermediate-Range Missiles Treaty specifying just how the executive 
branch should apply that pact.’ There is ample room within the constitu- 
tional system for such measures if Congress is minded to impose them. In 
doing so, it may well clip the wings of presidential authority. For there is 
every indication that the contemporary Congress, however much it may 
laud bipartisanship in principle, knows how to assert itself on foreign affairs 
issues in practice. 

There are other reasons as well to suspect that the constitutional system 
will remain an arena of interbranch competition, in spite of the new air of 
bipartisanship on security issues. In the first place, the competition between 
the branches has not usually been reinforced by party preferences. But if the 
nation is entering an era in which Republicans are seen as having a more or 
less permanent lease on the White House, and the Democrats an entitlement 
to control of the Congress, the two parties will be inclined to have contrary 
vested interests in strengthening one or the other branch of government. 
This development could reinforce and intensify the interbranch competi- 
tion inherent in the system as originally designed, and make it an even more 
permanent element in the constitutional scheme of things. 

Furthermore, congressional invasions of presidential prerogative tend to 
become permanent. The Executive carries out its constitutional function by 
seeing that the laws are faithfully executed through separate, discrete ac- 
tions to carry out those laws. Its responsibility is renewed and refreshed each 
working day. This is the essence of the concept of executive power in Article 
H. Congress, on the other hand, functions through legislation. Once legisla- 
tion is effective, once a law is duly enacted, it becomes until further notice of 
repeal or amendment the permanent law that the Executive must carry out. 
Thus, the President and his men vindicate their prerogatives repetitively. 
The legislature need act but once to gain permanent possession of the field. 
` These considerations, coupled with the strongly domestic character of the 
new international agenda, suggest that we have only begun to test the 
possibilities for conflict between the branches: Who has the last word on 
policies touching our relations with other nations will be a source of con- 
tention into the next century, as it was in the last. Struggle between the 
President and the Congress looks to be a permanent feature of the Ameri- 
can constitutional system. 

The costs of divided counsels are considerable. The fact that Congress has 
the ability to veto virtually any executive branch initiative, and may be 
increasingly inclined to do so, drives foreign diplomats to despair. Ask any 
ambassador at the end of a tour in Washington what he found most surpris- 
ing about his experience, and he will reply that it is the power and. inclina- 


18 Td. §122, 101 Stat. at 1339. 
19 See 134 CONG. REC. $6876-936 (daily ed. May 27, 1988). 
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tion of Congress to poach on what he would consider to be the foreign 
policy preserve of the head of government in any well-ordered state. In this, 
we are unique. The Constitution mandates a system for the management of 
‘foreign policy that sets us off from all the other powers. No nation manages 
its external relations as does the United States. It is not a feature of the other 
systems that what the executive gives the legislature can take away. The 
common understanding is that the word of a country’s chief executive is the 
word of the nation. It is not entirely surprising, therefore, that more than 
one serious student of American foreign policy should look longingly at the 
advantages of the parliamentary system and wonder whether it might be 
preferable.” 

The likelihood of a fundamental alteration, of course, is remote; each 
political party has a vested interest in preserving the prerogatives it derives 
from outright control of one or the other of the two active branches of 
government. The best that can be hoped for will be a more intensive effort 
to work out techniques of consultation and conciliation within the interstices 
of the system, to moderate some of the opportunities and temptations for 
confrontation. We can expect calls for more regularized information flows 
to Congress; greater engagement of the congressional leadership at the 
onset of the policy process; and quite likely in the international negotiating 
process itself a more vigorous effort to ascertain congressional support for 
appointments, a more workable war powers arrangement, and more direct 
engagement of Congress in decisions on trade disputes and trade policy. 

In the process, the nation can anticipate still further proof that the con- 
stitutional arrangement leaves ample scope for contention; and that it will 
be the same imperfect instruction manual on foreign affairs in the next 
century as it has been for the last two. 


20 See Cutler, To Form a Government, 59 FOREIGN AFF. 126 (1980); J. FULBRIGHT, THE PRICE 
OF Empire 46-70 (1989). 


NOTES AND COMMENTS 
ANNE PATRICIA SIMONS (1923-1989) 


The readers and editors of this Journal note with sadness the passing of 
former, Assistant Editor Anne Patricia Simons. A specialist in international 
organization affairs and treaties, Miss Simons was a graduate of Stanford 
University and held a master’s degree in political science from Columbia 
University. 

She began to acquire expertise in international organizations while still 
young, asa member of the original Secretariat of the United Nations, in the 
General Political Division of the Department of Security Council Affairs. 
Her subsequent experience included a stint as an editor for the Carnegie 
Endowment for International Peace and service on the staffs of the Johns 
Hopkins University School of Advanced International Studies and the - 
President’s Commission for the Observance of the 25th Anniversary of the 
United Nations. 

Miss Simons became Assistant Editor of the American Journal of Interna- 
tional Law in 1972, serving for 6 years and at the same time editing the 
annual Proceedings of the Society. In that capacity, she is warmly remem- 
bered by many members of the Board of Fditors and of the Society’s staff. 
She brought to the tasks both professionalism and intimate knowledge of 
the field. 

She joined the Office of the Legal Adviser of the Department of State in 
1980 as editor of Treaties in Force, a position she held until April 1989. She 
was also coauthor of four books on the United Nations and peacekeeping: . 
The United Nations and the Maintenance of International Peace and Security, with 
Leland M. Goodrich (1955); Charter of the United Nations: Commentary and 
Documents, with Leland M. Goodrich and Edvard Hambro (3d rev. ed. 
1969); The United States and the United Nations: The Search for International 
Peace and Security, with Lawrence D. Weiler (1967); and International Peace- 
keeping at the Crossroads: National Support—Experience and Prospects, with 
David W. Wainhouse (1973). ` 


MARIAN NASH LEICH* 


CORRESPONDENCE 
To THE EDITOR IN CHIEF: 
June 12, 1989 
‘Considerable ink has been spilt on the subject of 28 U.S.C. §1350,' the 
Alien Tort Statute. My limited purposes here are to address Anne-Marie 


* Office of the Legal Adviser, Department of State. 
* See, e.g., Casto, The Federal Courts’ Protective Jurisdiction Over Torts Committed in Violation of the 
Law of Nations, 18 CONN. L. Rev. 467 (1986). 
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Burley’s appealing analysis of the statute presented in the last issue of the 
Journal? and to draw attention to significant legislation that casts additional 
light on the framing of the statute. My comments relate to Oliver Ellsworth, 
the drafter of section 1350 and the most influential senator in the First 
Congress, which enacted the Alien Tort Statute.” 


Professor Burley has taught us that we must not take a narrow and cynical 
view of the founding generation’s commitment to the law of nations. They 
doubtless were worldly men who feared the practical consequences of 
United States implication in violations of international law. But Professor 
Burley reminds us that public international law is more than a superstruc- 
ture of concepts for rationalizing the pursuit of national security interests. 
She makes a good case that the founding generation understood the law of 
nations as an independent system of self-executing natural law that defined 
international duties and relations. Therefore, she argues that regardless of 
practical implications for the nation’s security interests, the Founders must 
have viewed section 1350 as an overt recognition of a pervasive natural 
obligation to comply generally with the law of nations. Under this aspira- 
tional view, the statute is a badge of honor signifying our nation’s commit- 
ment to the ideals of public international law. 


My continuing research on the life of Oliver Ellsworth is consistent with 
the badge of honor thesis. In particular, Ellsworth was a New Divinity 
Calvinist who drew much of his personal philosophy from a theology that 
viewed the world as minutely predestined by an infinite and omnipotent 
God.* Therefore, Ellsworth naturally would have seen the law of nations as 
reflecting God’s predestined ordering of the world. When viewed through 
this lens, compliance with the law of nations is a matter of conforming to 
God’s will and most certainly not a matter of self-interest. This analysis is 
exemplified by an 1804 religious tract published by the Connecticut Mis- 
sionary Society in which the society urged on purely theological grounds 
that everyone’s duty, “whether as magistrates or people—(lies] in respect- 
ing the rights of natlons—in regarding the faith of treaties, and in avoiding, 
as the greatest of evils, offensive and unjust war.’’® Ellsworth was a trustee of 
the Missionary Society and served on the nine-man committee responsible 
for drafting this tract.® 


The badge of honor thesis is imperfectly mirrored in a 1782 Connecticut 
statute entitled “An Act to prevent Infractions of the Laws of Nations.” 
This statute clearly was enacted in response to the Continental Congress’s 
1781 law of nations resolution. Furthermore, Ellsworth, who drafted sec- 
tion 1350 just 7 years later, was a member of the Connecticut General 


? Burley, The Alien Tort Statute and the Judiciary Act of 1789: A Badge of Honor, &3 AJIL 461 
(1989). 

3 In the first Senate, Ellsworth “was a shrewder political operator than all the others com- 
bined.” F. MCDONALD, THE PRESIDENCY OF GEORGE WASHINGTON 31 (1974). 

4 See Casto, Oliver Ellsworth and the Role of Religion in the Early Republic (forthcoming). 

5 MISSIONARY SOCIETY OF CONNECTICUT, A SUMMARY OF CHRISTIAN DOCTRINE AND 
PRACTICE: DESIGNED ESPECIALLY FOR THE USE OF THE PEOPLE 1N THE NEW SETTLEMENTS OF 
THE UNITED STATES OF AMERICA, ch. XX, 13 (1804). 

5 See Casto, supra note 4. 

7 4 THE PUBLIC RECORDS OF THE STATE OF CONNECTICUT FOR THE YEAR 1782, at 156-57 
(L. Labaree ed. 1942) [hereinafter PUBLIC RECORDS]. I have searched the Connecticut State 
Archives and found no manuscript records of the passage of this Act. The only archival record 
is its appearance in the official 1784 compilation of the state’s laws. ACTS AND LAWS OF THE 
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Assembly’s upper house when the Act was passed.® The preamble begins 
with the statement that “any violation or Infraction of the Laws of Nations is 
. . unjust in itself.”® But this statement cannot serve as an ideal type for 
the badge of honor thesis. In the same sentence we are informed that‘a 


violation of international law “‘is not only unjust in itself but if not prevented 
directly tends to the Dishonour and Ruin of any Nation.”’!° 


The Connecticut Act exemplifies a problem in the evidence supporting 
the badge of honor thesis. ‘The preamble (as well as the primary sources 
cited in Professor Burley’s article) advances both national security and in- 
nate duty as bases for giving effect to public international law. Therefore, 
we cannot know whether one or the other or both taken together constitute 
the fundamental motivation for vindicating international law. Notwith- 
standing this conundrum, we may safely assume that the badge of honor 
thesis is valid at least as a partial explanation of section 1350’s origin. 
Certainly, the thesis rings true in the case of Oliver Ellsworth, the statute’s 
drafter. 


In addition to providing imperfect support for the badge of honor thesis, 
the Connecticut Act provides further evidence on the fundamental question 
whether the Alien Tort Statute should be given a narrow or broad inter- 
pretation. In compliance with the Continental Congress’s request, the Con- 
necticut General Assembly provided for criminal sanctions and civil tort 
remedies. The criminal sanctions were aimed at the usual specific violations 
of public international law, coupled with an omnibus clause aimed at “any 
other Infractions or Violations of or Offences against the known received 
and established Laws of Civilized Nations.”’'' The civil tort remedy is even 
broader. Without regard to violations of the law of nations, the Act pro- 
vided a damage remedy against 


any. . . Persons whatsoever [for] any Injury . . . to any foreign Power 
or to the Subjects thereof, either in Their Persons or Property, by means 
whereof any Damage shall or may any ways arise happen or accrue either 
to any such foreign Power, to the said United States, to this State or to 
any particular Person.?? 


When Ellsworth drafted the Alien Tort Statute, he must have remem- 
bered the earlier Continental Congress resolve and the earlier Connecticut 
Act. He was a member of both the Continental Congress and the Connecti- 
cut legislature. Both earlier measures were quite expansive, and he chose 
similarly open-ended language for his federal jurisdictional statute. 


Although much of the literature on the Alien Tort Statute includes ex- 
tensive historical analyses, the implementation of this ancient statute in the 
late 20th and early 21st centuries must transcend simple antiquarianism. 
The Alien Tort Statute self-evidently vests the federal district courts with 


STATE OF CONNECTICUT IN AMERICA 82-83 (R. Sherman & R. Law eds. 17 84). The Act’s title 
in the 1784 compilation is “An Act for securing to Foreigners in this State, their Rights, 
according to the Laws of Nations, and to prevent any Infractions of said Laws.” Id. at 82. The 
Act was still in effect in 1796. See ACTS AND LAWS OF THE STATE OF CONNECTICUT IN 
AMERICA 211-12 (1796). f 

3 4 PUBLIC RECORDS, supra note 7, at 130. Id, at 156. 

10 Jd. 

1! Id. at 156-57 (1st and 3d unnumbered sections of the Act).. 

#2 Td. at 157 (final unnumbered section) (emphasis added). 
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original jurisdiction, and the enacting Congress clearly intended that a lib- 
eral construction should be given to the statute. Given the special nature of 
the Congress’s constitutional stewardship over the lower federal courts,"* 
the federal judiciary should be reluctant to. reject this clear congressional 
purpose. More important, as a matter of late 20th-century jurisdictional 
policy, the Congress’s original decision still makes sense. Regardless of one’s 
view of section 1350 litigation, these international human rights cases raise 
obvious concerns for the’ federal Government, charged under our Consti- 
tution with plenary power over matters affecting foreign affairs. Therefore, 
the federal courts should not be disabled from addressing these important 
federal questions. Under our federal system, a narrow interpretation would 
force this litigation into the state courts, leaving these questions to sporadic 
supervision by our single, national Supreme Court. In contrast, a liberal 
interpretation of section 1350 empowers the entire federal judiciary to 
fashion appropriate limitations to section 1350 litigation. 


I have urged elsewhere the necessity of a fundamental distinction between 
subject matter jurisdiction and other issues that may arise in section 1350 
litigation.'* The Alien Tort Statute was intended by the enacting Congress 
as a jurisdictional statute and has been so understood by all subsequent 
Congresses. For this reason the statute’s historical context has virtually no 
relevance to matters unrelated to the narrow and quite technical issue of 
original subject matter jurisdiction.’® A broad grant of subject matter juris- 
diction gives the federal courts power to elaborate federal rules of decision 
binding on all United States courts—both state and federal. In fashioning 
these rules, the federal judiciary should consider the institutional compe- 
tence of domestic courts to resolve essentially political questions having 
obvious foreign affairs implications. This consideration suggests the need 
for a significant foreclosure of section 1350 litigation but does not seem as 

ertinent to the narrow category of torturers who seek a retirement haven 
in the United States. 


WILLIAM R. Casto* 


'3 See Casto, supra note 1, at 489. '4 See Casto, supra note 1. i F 

15 Of course, the very existence of the statute necessarily implies the existence of some 
substantive claims encompassed by the statute. See id. at 478-86. 

* Professor of Law, Texas Tech University. 


CONTEMPORARY PRACTICE OF THE UNITED 
STATES RELATING TO INTERNATIONAL LAW. 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in International 
Law, published by the Department of State. 


NONIMMIGRANT VISAS 
(U.S. Digest, Ch. 3, §2) 


Visa Waiver Pilot Program 


Section 217 of the Immigration and Nationality Act of 1952, as added by 
section 313(a) of the Immigration Reform and Control Act of 1986,’ estab- 
lished a visa waiver pilot program for certain nonimmigrant visitors apply- 
ing for admission to the United States for a period not exceeding 90 days. 

The provision authorized the Attorney General and the Secretary of 
State to establish a pilot program under which, acting jointly, they may 
waive the nonimmigrant visa requirement set out in section 212(a)(26)(B) of 
the Immigration and Nationality Act (8 U.S.C. §1182(a)(26)(B)), in the case 
of certain aliens. Among other conditions, the alien must also be a national 
of a country that extends (or agrees to extend) reciprocal privileges to 
United States citizens and nationals and that is designated as a pilot program 
country pursuant to section 217(c) of the Act (8 U.S.C. §1187(c)). Under 
that section, up to eight countries may be designated as pilot program 
countries. For the initial period of the pilot program, a country may not be 
so designated unless the average number of refusals of U.S. nonimmigrant 
visitor visas for its nationals during the two preceding full fiscal years was 
less than 2 percent of the total number of nonimmigrant visitor visas 
granted or refused for such nationals and, also, the average number of 
nonimmigrant visitor visa refusals during either of the two preceding full 
fiscal years was less than 2.5 percent of the total number of such visas for 
such nationals granted or refused during that year. 

The Visa Waiver Pilot Program was implemented on July 1, 1988, for the 
United Kingdom, and on December 15, 1988, for Japan.” A final rule issued 
on June 20, 1989, as an amendment to 8 C.F.R. §217.5(a) by Richard E. 
Norton, Associate Commissioner, Examinations, Immigration and Natural- 
ization Service, designated six additional countries for the program, with 
effective dates of implementation as follows: France and Switzerland, July 1, 


* Office of the Legal Adviser, Department of State. 
1 Pub. L. No. 99-603, 100 Stat. 3435 (1986) (8 U.S.C. §1187 (Supp. IV 1986)). 
? See 53 Fed. Reg. 24,898 and 50,160 (1988). 
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1989; the Federal Republic of Germany and Sweden, July 15, 1989; and 
Italy and the Netherlands, July 29, 1989.° 

Associate Commissioner Norton pointed out that, consistent with the 
statutory intent to promote and facilitate international travel, the volume of 
travel to the United States had also been used in the designation process. 
Together, he said, the eight countries accounted for over 50 percent of the 
12.4 million nonimmigrants who entered the United States in fiscal year 
1987 and of the 14.6 million in fiscal year 1988.* l 


REFUGEES 
_ (U.S. Digest, Ch. 3, §4) 
Illegal Haitian Migrants 


On June 8, 1989, Alan J. Kreczko, Deputy Legal Adviser of the Depart- 
ment of State, testified before the Subcommittee on Immigration, Refugees 
and International Law of the House Committee on the Judiciary concerning 
the compatibility of the ongoing Haitian Migration Interdiction Program 
with international law, including the law of the sea and refugee law. United 
States authorities carry out the program with the consent of the Govern- 
ment of Haiti, in accordance with the Agreement Relating to Establishment . 
of a Cooperative Program of Interdiction and Selective Return of Persons 
Coming from Haiti, concluded between the two Governments on Sep- 
tember 23, 1981. 

Mr. Kreczko noted that the customary international law of the sea, as 
codified in the 1958 Geneva Convention on the High Seas (and also in the 
1982 United Nations Convention on the Law of the Sea), required that the 
United States obtain Haitian assent to U.S. enforcement action against 
private Haitian vessels on the high seas and in Haitian territorial waters. 
Under the 1981 Agreement, United States government authorities (the 
U.S. Coast Guard) may board such vessels, where they have reason to be- 
lieve that the vessels may be involved in the irregular carriage of passengers 
outbound from Haiti. The Agreement also authorizes them (1) to make 
inquiries concerning the status of the persons found on board, (2) to detain 
the vessel and those persons if an offense against U.S. immigration laws or 
appropriate Haitian laws apparently has been or is being committed, and (3) 
to return the vessel and the persons on board to Haiti. 

The Deputy Legal Adviser focused his testimony, however, on the inter- 
national law of refugees, as embodied in the 1951 UN Convention Relating 
to the Status of Refugees, and the 1967 Protocol thereto.” (The Protocol 


3 54 Fed. Reg. 27,120 (1989). 

4 Id. A corresponding final rule issued as an amendment to 22 C.F.R. §41.2{J) by Joan Clark, 
Assistant Secretary of State for Consular Affairs, also on June 20, 1989, is at id. 

' TIAS No. 10,241, reprinted in 20 ILM 1198 (1981) (entered into force Sept. 23, 1981). See 
76 AJIL 374 (1982). : 

? Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 UST 6223, TIAS No. 6577, 
606 UNTS 267. The United States is not a party to the Convention, July 28, 1951, 189 UNTS 
150. 
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broadened the coverage of the Convention to include persons who became 
refugees after January 1, 1951; and it incorporated by reference the sub- 
stantive provisions of the Convention.) He invited attention to a specific 
provision in the 1981 U.S.-Haiti Agreement that the United States Govern- 
ment, having regard to the international obligations mandated in the 1967 ° 
Protocol Relating to the Status of Refugees, did not intend to return to 
Haiti any Haitian migrants whom United States authorities determined to 
qualify for refugee status. The provisions of the Agreement and the imple- 
menting guidelines adopted by the Immigration and Naturalization Service, 
Mr. Kreczko declared, went “well beyond” U.S. obligations to refugees 
under international law. 

The guidelines, he continued, directed INS officers on board the Coast 
Guard interdiction vessels to monitor Coast Guard interviews of interdicted 
Haitians, and in cases where a claim to refugee status was indicated, to 
conduct further interviews themselves. If the INS interview suggested that a- 
bona fide claim to refugee status might exist, the individual was to be 
brought to the United States so that he or she might apply for political 
asylum. It was worth noting, he added, that Haiti had given assurances in 
the Agreement that Haitians returned to Haiti who are not themselves 
illegal traffickers in Haitian migrants will not be subject to prosecution for 
illegal departure. 

The Deputy Legal Adviser then discussed a contracting state’s obligation 
under paragraph 1 of Article 33 of the UN Convention not to “expel or 
return (‘refouler’) a refugee . . . to the frontiers of territories where his life 
or freedom would be threatened on account of his race, religion, national- 
ity, membership of a social group or political opinion.” Excerpts follow: 


While it might be tempting to read the words “‘expel” and “return” 
as applying to different categories of refugees—‘“‘expel”’ to refugees in 
the contracting country, and “return” to refugees outside—this read- 
ing is not tenable. The second paragraph of Article 33 makes clear that 
paragraph 1 applies only to persons actually in the territory of a State 
party when it makes an exception for an individual who is a “danger to 
the security of the country in which he is” or “a danger to the community 
of that country.” Moreover, the negotiating history of the Convention 
demonstrates that the drafters of the Convention took deliberate mea- 
sures to ensure that Article 33 of the Convention would not be inter- 
preted to apply to persons outside their territory. 


During the final negotiating session for the Convention, in July 1951, 
the delegates directly confronted the question of how the word “re- 
turn” in Article 33 (which was then article 28) would be interpreted. At 
the session of July 11, the Swiss representative expressed concern that 
the Article would be read to “impl[y] the existence of two categories of 
refugees: refugees who were liable to be expelled, and those who were 
liable to be returned.” He thought it essential that the negotiating 
States make clear that the word “return,” like the word “expel,” in fact 
“applied solely to refugees who had already entered a country, but 
were not yet resident there.” This was consistent with the use of the 
French word “refouler,” which the Swiss representative noted “could 
not. . . be applied to a refugee who had not yet entered the territory 
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of a country.” He made clear that his country’s assent depended on 
being assured that Article 33 would not require a state.“‘to allow large ` 
groups of persons claiming refugee status to cross its frontiers.” The 
representative of France affirmatively agreed with this interpretation; 
no one disagreed. U.N. Doc. A/CONF.2/SR.16, p. 6 (July 11, 1951). 
The limited meaning of the word “return” in Article 33—that it did 
not cover “the possibility of mass migrations across frontiers or of 
attempted mass migrations’’—was reaffirmed at the second and final 
reading of the draft Convention, on July 25, 1952, when the President 
of the Conference ruled that the interpretation should be placed on 
record since no objection had been expressed. U.N. Doc. A/CONF.2/ 
SR.35, pp. 21-22. 


In short, the delegates who negotiated the Convention expressly 
precluded the application of Article 33 to the very situation involved in 
the Haitian Migration Interdiction Program—the mass illegal migra- 
tion of Haitians into the United States. Indeed, it is clear from the 
negotiating record that at least some countries would never have 
agreed to Article 33 had it been intended to impose obligations with 
respect to refugees outside their territory who were seeking entry. 
Numerous commentators have acknowledged that Article 33 applies 

- only to refugees who have gained entry, not to those who are seeking 
entry; e.g, Robinson, Convention Relating to the Status of Refugees: A 
Commentary, p. 163 (1953); Grahl-Madsen, The Status of Refugees in Inter- 
national Law, Vol. I, p. 94 (1972); Weis, The United Nations Declaration 
on Territorial Asylum, 7 Can. Y. B. Intl L., pp. 92, 123-24 (1969). 


The interpretation of Article 33 was also briefed extensively for the 
U.S. Court of Appeals for the D.C. Circuit in litigation challenging the 
interdiction program. Only one judge, Judge Harry Edwards, felt it 
necessary to reach this issue, but he ruled squarely that Article 33 did 
not apply: 


“ec 


. . it seems clear that the Haitian interdictees are not protected by 
the Protocol. The negotiating history of the Convention it incorpo- 
rates leads inescapably to the conclusion that certain compromises 
were essential to agreement and that the ideal of unconditional asy- 
lum was diluted by the need for other practical guarantees.” 


Haitian Refugee Center v. Gracey, 809 F.2d 794, 841 (D.C. Cir. 1987). 


That Article 33 addresses only those refugees who have already en- 
tered a state’s territory is confirmed by subsequent, unsuccessful, ef- 
forts to broaden the requirement not to expel or return refugees in 
one’s territory to include a prohibition against rejection of refugees at 
the frontier. The international community in the United Nations Dec- 
laration on Territorial Asylum endorsed this more inclusive obligation 
as a goal to be sought, but not as an existing international obligation. It 
also made clear that cases of mass migration might provide an excep- 

, tion. G.A. Res. 2312, 22 U.N. GAOR, Supp. (No. 16), p. 81, U.N. Doc. 
A/6716 (1967). Article 3 of the Declaration provides in part: 


“I. No person referred to in Article 1, para. 1 [a refugee], shall be 
subjected to measures such as rejection at the frontier or, if he has 
already entered the territory in which he seeks asylum, expulsion or 
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compulsory return to any State in which he may be subjected to 
persecution. 


“2. Exception may be made to the foregoing principle only for 
overriding reasons of national security or in order to safeguard the 
population as in the case of a mass influx of persons.” 


The debate preceding adoption of the resolution made clear that the 
declaration was not intended to propound legal norms, but to lay down 
broad humanitarian and moral principles. Nor was the declaration 
meant to give rise to legal obligations or to affect existing international 
undertakings or national legislation. See Official Records of the General 
Assembly, Twenty-second Session, Annexes, agenda item 89, document 
A/6912. It was clearly understood that the Declaration’s reference to 
rejection at the frontier, even as limited, went beyond the Convention’s 
Article 33 obligation. See Weis, The United Nations Declaration on Terri- 
torial Asylum, 7 Can. Y. B. Intl L., pp. 92, 123-124, 142 (1969). 


In the mid-1970s, the international community considered whether 
to go beyond the Declaration to draft a binding instrument incorporat- 
ing under the precept of non-refoulement protection against rejection at 
the frontier. Significantly, the Conference of Plenipotentiaries on the 
Draft Convention on Territorial Asylum failed to adopt the Conven- 
tion, and the various versions of the Draft Convention’s provision on 
non-refoulement continued to treat separately the concepts of “rejec- 
tion at the frontier” and “return” or “expulsion”. See Elaboration of a 
Draft Convention on Territorial Asylum, Report of the Secretary-General, Au- 
gust 29, 1975, Doc. A/10177. In fact, at the insistence of the United 
States, an initial draft of the Convention distinguished between the 
mandatory obligation not to return or expel refugees who were in the 
territory of a contracting state and the considerably weaker require- 
ment to use “‘best endeavors to ensure” refugees were not rejected at 
the frontier. See ibid.; 1975 Digest of United States Practice in International 
Law, pp. 156-158. These distinctions obviously would not have been: 
drawn had it not been understood that the words ‘‘expel or return” in 
Article 33 of the Convention did not apply to refugees at the frontier. 


Despite the evidence that countries have refused to accept a legal 
obligation of non-refoulement with respect to persons outside their 
territory or not to reject refugees at the frontier, some legal commen- 
tators assert that such an obligation has crystallized under customary 
international law. Often this alleged obligation is described as ‘‘tempo- 
rary refuge,” an obligation to accept asylum-seekers into one’s terri- 
tory. For a norm of customary international law to exist, however, 
there must be general and consistent practice of states followed by them 

` from a sense of legal obligation. 1 Restatement (Third) of Foreign Relations 
§102(2). Those who put forth this view do not seriously attempt to 
establish general and consistent state practice, let alone one followed 
out of a sense of legal obligation. Rather, they summon forth numerous 
non-legally-binding resolutions, recommendations, and self-referring 
statements of legal scholars as alleged proof of the illusory norm. In the 
world of international law, saying that a principle is or should be cus- 
tomary international law does not make it so. Only States’ practice and 
statements can make it so, and they are far from uniform in this area. In 
fact, the unsuccessful effort to conclude a multilateral convention on 
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territorial asylum demonstrates definitively that States are not willing 
to take on this obligation. i 


I do not want to suggest by the above legal analysis that the Executive 
Branch ignored humanitarian concerns in designing the interdiction 
program. That is demonstrably not the case. Although the U.S. Gov- 
ernment was not legally obligated to do so, it decided to give Haitians 
interdicted by the Coast Guard on the high seas or in Haitian territorial 
waters an opportunity to express any fears they might have of returning 
to Haiti, and to afford persons with credible claims to refugee status an 
opportunity to apply for asylum in the United States. It also sought and 
received Haitian assurances that returned Haitians would not be pros- 
ecuted for their attempts to leave Haiti illegally.” 


DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 
(U.S. Digest, Ch. 4, §1) 
Appointment, Accreditation and Notification 


The Department of State has observed that it is necessary and useful 
periodically to reiterate and clarify the standards for the accreditation of 
foreign diplomatic personnel assigned to the United States, and for the 
‘registration of nondiplomatic staff members employed by diplomatic 
missions. . 

By a circular note to the Chiefs of Mission at Washington, dated May 23, 
1989, Secretary of State James A. Baker III reiterated the Department’s 
requirement that, to be recognized as a diplomatic agent, a person must 
possess a recognized diplomatic title and must, as well, perform duties of a 
diplomatic nature. Secretary Baker reminded the Chiefs of Mission that the 
accreditation of diplomats was solely within the discretion of the Depart- 
ment of State and that requests for accreditation in diplomatic status of 
personnel performing duties of an administrative and technical nature were 
incompatible with both Department policy and the Vienna Convention on 
Diplomatic Relations (1961). The Secretary informed them, further, that 
any promotion from the administrative and technical staff to diplomatic 
agent status must be accompanied by a formal position description for each 
person or a detailed description of the diplomatic duties that each would 
perform.’ l 

Enclosed with the note of May 23, 1989, was an earlier circular note in 
greater detail on the same subject, dated May 1, 1985, and reading, in part, 
as follows: 


Requests for exceptions to the general guidelines will be considered 
infrequently and only in extenuating circumstances. Such requests 
must be forwarded in the form of a diplomatic note to the Department 
and must set forth in detail the exact nature of the exception requested, 
justification for such exception, the duration thereof, and possible al- 
ternative courses of action. 


? Dept. of State Files L/HRR. ! Dept. of State File No. P89 0083-0310. 
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So that the accreditation policy of the United States Government 
may be uniformly a matter of record for all missions, the criteria gov- 
erning accreditation are set forth as follows: 


“DIPLOMATIC AGENTS” 


To be recognized as a ‘diplomatic agent”, and in order to retain such 
status, a person must: (1) possess a valid diplomatic passport if diplo- 
matic passports are issued by his government or, if diplomatic passports 
are not issued, present a diplomatic note from the mission formally 
representing the intention of the sending government to assign to him 
diplomatic duties; (2) possess a recognized diplomatic title; (3) be a 
holder of an A-1 nonimmigrant visa; (4) be over 21 years of age; (5) 
with the exception of certain designated senior financial, economic, and 
commercial positions in New York City or certain other positions ex- 
pressly agreed to by the Department, reside in the Washington, D.C. 
area. . .; and (6) devote official activities to diplomatic functions on an 
-essentially full-time basis. 


MEMBERS OF THE ADMINISTRATIVE AND TECHNICAL AND 
SERVICE STAFFS OF THE MISSION; SERVANTS 


To be recognized as such and to retain such status, a person must: (1) 
possess an A-2 or A~3 visa; (2) perform duties with the diplomatic 
mission full-time; and (3) reside in the Washington, D.C. area. 


For “diplomatic agents”, the only exception to the requirement to 
reside in the Washington, D.C. area, is residence in the New York City 
area, which is permissible only upon the express agreement of the 
Department that such persons may be assigned to perform specific 
functions in New York City. However, no such exception exists for 
“members of the administrative and technical staff”.. Accordingly, 
persons employed by the sending State in support of “‘diplomatic 
agents” residing outside the Washington, D.C., area have no claim to 
the privileges and immunities provided in the Vienna Convention on 
Diplomatic Relations. They have only such privileges and immunities as 
expressly agreed upon by the United States and the sending State of the - 
“diplomatic agent”. 


The Department reiterates the emphasis placed on the performance 
of traditional and accepted diplomatic functions by recognized foreign 
diplomatic personnel assigned to the United States. Accordingly, the 
Department will not consider for accreditation any person who, during 
assignment in the United States, is, or will be, a student or trainee at any 
college, university, vocational school, military institution, or private or 
governmental foundation, or who is engaged in any pursuit inconsistent 
with regular and accepted diplomatic functions. 


In the past some governments have selected officials for assignment 
to the United States who, following arrival and subsequent recognition 
as diplomats by the Department of State, have entered upon intergov- 
ernmental military training courses or have been assigned for training 
at private research institutions. This practice also is unacceptable. Each 
mission is required to notify the Department promptly whenever any of 
its personnel terminate diplomatic duties to engage in nondiplomatic 


s 


912 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


pursuits and should return immediately all diplomatic credentials is- 
sued to such persons. 


Occasionally the Department learns of persons who, although accred- 
ited as diplomatic agents, are performing duties principally, if not 
solely, under contract at or by appointment with international organiza- 
tions headquartered in Washington. Although the Vienna Convention 
on Diplomatic Relations (Article 5, paragraph 3) states that members of 
the diplomatic staffs of missions also may act as representatives to inter- 
national organizations, the Convention provides no basis for them to 
serve on the staffs of international organizations. The Department of 
State views such service as incompatible with the functions of a diplo- 
mat, whose principal concern must be to assist in the conduct of bilat- 
eral relations between the sending State and the United States. Accord- 
ingly, the Department will require the return of all diplomatic creden- 
tials issued to any such individual and will delete his name from the 
Diplomatic List. A person who is duly accredited to the staff of an 
international organization will have only such privileges and immuni- 
ties as are provided by U.S. law or by international agreement to the 
staff of the international organization concerned. 


Finally, the Department reminds missions that privileges and im- 
munities are not extended in the United States to persons assigned to 
temporary duty at a mission for a brief period of time. Missions are 
advised that it is recommended that such temporary visitors be notified 
to the Department of State nonetheless because, as “official guests”, 
they are entitled to certain protections under U.S. domestic law.? 


STATE RESPONSIBILITY 
(U.S. Digest, Ch. 9, §1) 
Downing of Iran Air Flight 655: Ex Gratia Compensation 


On Sunday, July 3, 1988, the U.S.S. Vincennes, during a surface engage- 
ment with Iranian gunboats in the Persian Gulf, shot down Iran Air Flight 
655, killing 290 passengers and crewmembers. The White House an- 
nounced on July 11, 1988, that President Reagan had decided that the 
United States would offer compensation on an ex gratia basis to their 
families.’ 

On July 17, 1989, Richard Boucher, Deputy Assistant Secretary of State 
for Public Affairs, made the following formal announcement: 


On July 3, 1988, the U.S.S. Vincennes, during a surface engagement 
with Iranian gunboats in the Persian Gulf, shot down Iran Air Flight 
655. The flight carried 290 passengers and crew from six nations: 
India, Iran, Italy, Pakistan, the United Arab Emirates and Yugoslavia. 


Although the United States is not liable under international law to 
pay compensation to the families of Flight 655 victims, on July 11, 
1988, President Reagan announced that, in accordance with humani- 


? Id. No. P85 0069-2121. 
' See further Agora: The Downing of Iran Air Flight 655, 83 AJIL 318 (1989); Correspondence 
from Andreas F. Lowenfeld, id. at 551. 
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tarian traditions of our nation, the United States would do so on an ex 
gratia basis. 


` During the past year, the United States has developed an appropriate 
plan for paying ey gratia compensation. On July 10, 1989, the United 
States instructed its embassies in India, Italy, Pakistan, Yugoslavia and 
the United Arab Emirates to approach the governments in those coun- 
tries, piehosing that specific payments be accepted on behalf of their 
nationals. 


In general, the United States has offered to pay $250,000 per full- 
time wage-earning victim, and $100,000 for each of all the other 
victims. 


The same offer has been communicated to the Government of Iran. 
Unfortunately, during the past year the Government of Iran has ig- 
nored repeated efforts by the United States to obtain information on 
the families of the Iranian victims. The United States stands ready to 
make payments to these families so long as the Government of Iran 
permits an appropriate intermediary to distribute the funds to the 
families.” 


On May 17, 1989, Iran filed an application in the International Court of 
Justice instituting proceedings against the United States in the Case concern- 
ing Aerial Incident of 3 July 1988.° 


HEALTH AFFAIRS 
(U.S. Digest, Ch. 11, §2) 


UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances 


On June 19, 1989, President George Bush submitted to the Senate for 
advice and consent to ratification, the United Nations Convention Against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances, adopted by 
- consensus on December 20, 1988, at the conclusion of an international 
conference at Vienna.! The United States and 43 other nations signed the 


? Dept. of State Daily Press Briefing No. 122, July 17, 1989, at 2. In a background briefing 
held later that day, a senior State Department official, in response to questions from the press, 
explained (1) that the United States was offering less to the Vincennes victims than it had asked 
for victims of the Stark incident because there was “no similarity” between the cases (‘‘the 
attack on the Stark had no justification in self-defense”); and (2) that the United States did not 
intend to compensate Iran for the loss of the aircraft. Background Briefing on Ex Gratia 
Compensation regarding Iranian Airbus Flight 655, at 2, 4 (July 17, 1989), Dept. of State File- 
No. P89 0096-0804. é 

31C] Communiqué No. 89/6, May 17, 1989. In its Application, Iran asked the Court to 
deciare the U.S. Government “responsible to pay compensation to the Islamic Republic, . . . 
as measured by the injuries suffered by the Islamic Republic and the bereaved families. . ., 
including additional financial losses which Iran Air and the bereaved families have suffered for 
the disruption of their activities.” Id. . 

! UN Doc. E/CONF.82/15 (1988), reprinted in 28.ILM 493 (1989). 
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Convention when it was opened for signature on December 21, 1988, and 
16 others had also signed as of the date of its transmittal to the Senate. 
In his message, the President stated: 


The production, trafficking, and consumption of illicit narcotics have 
become a worldwide menace of unprecedented proportions. Narcotics 
trafficking and abuse threaten the developing and industrialized na- 
tions alike, eroding fragile economies, endangering democratic institu- 
tions, and affecting the health and well-being of people everywhere. 
The profits made from the international drug trade are consolidated in 
the hands of powerful drug lords who operate with impunity outside 
the law. The widespread corruption, violence, and human destruction 
associated with the drug problem imperil all nations and can only be 
suppressed if all nations cooperate effectively in bringing to justice 
those who engage in illicit trafficking and abuse. 


Patterned after many existing U.S. laws and procedures, the present 
Convention represents a significant step forward in international ef- 
forts to control the illicit traffic in narcotic drugs and psychotropic 
substances.” 


In a report dated May 20, 1989, that accompanied the President’s mes- 
sage, Secretary of State James A. Baker III discussed, inter alia, dispute 
settlement under the Convention as follows: 


Article 32 of the Convention, concerning dispute settlement, permits 
States party to submit disputes to the International Court of Justice in 
the event that those disputes cannot be settled by other peaceful means 
of the Parties’ choice, including negotiation, mediation, conciliation, 
and arbitration. It is my recommendation that, at the time of ratifica- 
tion, the United States exercise its right under paragraph 4 of that 
Article to declare, by means of reservation, that it does not consider 
itself bound to submit to the compulsory jurisdiction of the Court in 
respect of disputes arising under this Convention.’ 


Secretary Baker added that proposed implementing legislation will be 
submitted to Congress in the near future.* 


? 25 WEEKLY Comp. PRES. Doc. 931 (June 26, 1989); S. TreaTY Doc. No. 4, 101st Cong., 
Ist Sess., at ñi (1989). 

3 S, TREATY Doc. No. 4, supra note 2, at x. 

4 Jd. Preparation of the 1988 Convention followed the adoption of GA Res. 39/141 (Dec. 
14, 1984), which endorsed negotiation of a new multilateral convention to complement the 
existing international drug control instruments, the Single Convention on Narcotic Drugs, 
Mar. 30, 1961, 18 UST 1407, TIAS Na. 6298, 520 UNTS 204, as amended Mar. 25, 1972, 26 
UST 1439, TIAS No. 8118, 976 UNTS 3; and the Convention on Psychotropic Substances, 
Feb. 21, 1971, 32 UST 543, TIAS No. 9725, 1019 UNTS 175. Secretary Baker pointed out in 
his report that those two Conventions regulate the legal production and distribution of con- 
trolled substances, but do not provide an adequate legal basis for addressing and controlling 
the increased threat from illicit drug trafficking across international borders. 
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ARBITRATION 
(U.S. Digest, Ch. 13, §2) 
Tran—United States Claims Tribunal: Developments 


On May 23, 1989, President Bush reported to Congress on developments 
during the 6-month period, October 1, 1988—March 28, 1989, regarding ` 
(1) the national emergency declared as to Iran by Executive Order No. 
12,170, dated November 14, 1979, and (2) the prohibition against imports 
from Iran, imposed by Executive Order No. 12,613, dated October 29, 
1987. The International Emergency Economic Powers Act? requires, in 
section .204(c), a presidential update report every 6 months during the 
continuance of a national emergency declared under the Act. The Interna- 
tional Security and Development Cooperation Act of 1985? authorized the 
President, in section 505, to ban the importation into the United States of 
any goods or services from any country that supports terrorism or terrorist 
organizations, or harbors terrorists or terrorist organizations. Section 
505(c) contains a similar 6-month update reporting requirement. 

The President stated that since the last report, dated November 15, 1988, 
there had been no amendments to the Iranian Assets Control Regulations, 
31 C.F.R. part 535, nor to the Iranian Transactions Regulations, 31 C.F.R. 
part 560. Numerous Customs Service detentions and seizures of Iranian-ori- 
gin goods had taken place, several of which had led to forfeiture actions and 
the imposition of civil monetary penalties. In regard to the activities of the 
Iran—United States Claims Tribunal, the President continued: 


2. The Iran—United States Claims Tribunal (the ‘“Tribunal’’), estab- 
lished at The Hague pursuant to the Claims Settlement Agreement of 
January 19, 1981 (the “Algiers Accords”), continues to make progress 
in arbitrating the claims before it. Since the last report, the Tribunal 
has rendered 22 awards, for a total of 418 awards. Of that total, 308 
have been awards in favor of American claimants: 193 of these were 
awards on agreed terms, authorizing and approving payment of settle- 
ments negotiated by the parties, and 115 were decisions adjudicated on 
the merits. The Tribunal has dismissed a total of 25 other claims on the 
merits and 56 for jurisdictional reasons. Of the 29 remaining awards, 
two represent withdrawals and 27 were in favor of Iranian claimants. 
As of March 28, 1989, awards to successful American claimants from 
the Security Account held by the NV Settlement Bank stood at 
$1,136,444,726.00. 


As of March 28, 1989, the Security Account has fallen below the 
required balance of $500 million 25 times. Each time, Iran has replen- 
ished the account, as required by the Algiers Accords, by transferring 
funds from the separate account held by the NV Settlement Bank in 
which interest on the Security Account is deposited. Iran has also re- 
plenished the account once when it was not required by the Accords, 
for a total of 26 replenishments. The most recent replenishment as of 


i Pub. L. No. 95-223, 91 Stat. 1625, 1627 (1977) (50 U.S.C. §1702(c) (1982). 
E Pub. L. No. 99-83, 99 Stat. 190, 221 (1985) (22 U.S.C. §2349aa-9) (Supp. IV 1986)). 
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March 28, 1989, occurred on March 22, 1989, in the amount of 
$100,000, bringing the total in the Security Account to 
$500,011,034.15. The aggregate amount that has been transferred 
from the interest account to the Security Account is $624,698,999.39. 
The amount in the interest account as of March 28, 1989, was 
$128,220,636.82. 


Iranian and U.S. arbitrators agreed on two neutral arbitrators to 
replace Professor Karl-Heinz Bockstiegel and Professor Michel Andre 
Virally, who had submitted letters of resignation. On December 16, 
1988, Professor Bengt Broms of Finland replaced Professor 
Bockstiegel as Chairman of Chamber One, and on January 1, 1989, 
Professor Gaetano Arangio-Ruiz of Italy replaced Professor Virally as 
Chairman of Chamber Three. Professor Bockstiegel had also served as 
President of the Tribunal. After Iran and the United States were un- 
able to agree on a new President of the Tribunal, former Netherlands 
Supreme Court Chief Judge Charles M. J. A. Moons, the appointing 
authority for the Tribunal, appointed Professor Robert Briner to the 
position on February 2, 1989. Professor Briner, who has been a 
member of the Tribunal since 1985, will continue to serve as Chairman 
of Chamber Two. 


3. The Tribunal continues to make progress in the arbitration of 
claims of U.S. nationals for $250,000 or more. Over 68 percent of the 
nonbank claims have now been disposed of through adjudication, set- 
tlement, or voluntary withdrawal, leaving 169 such claims on the 
docket. The largest of the large claims, the progress of which has been 
slowed by their complexity, are finally being decided, sometimes with 
sizable damage awards to the U.S. claimant. Since the last report, nine 
large claims have been decided. One U.S. company received an award 
on agreed terms of $10,800,000. 


4, The Tribunal continues to process claims of U.S. nationals against 
Iran of less than $250,000 each. As of March 28, 1989, a total of 362 
small claims have been resolved, 82 of them since the last report, as a 
result of decisions on the merits, awards on agreed terms, or Tribunal 
orders. One contested claim has been decided since the last report, 
raising the total number of contested claims decided to 24, 15 of which 
favored the American claimant. These decisions will help in establish- 
ing guidelines for the adjudication or settlement of similar claims. To 
date, American claimants have also received 56 awards on agreed terms 
reflecting settlements of claims under $250,000. 


The Tribunal’s current small claims docket includes approximately 
185 active cases. It is anticipated that the Tribunal will issue new sched- 
uling orders later this spring to bring its active docket to approximately 
225 active cases. 


5. In coordination with concerned government agencies, the De- 
partment of State continues to present United States Government 
claims against Iran, as well as responses by the United States Govern- 
ment to claims brought against it by Iran. Since the last report, the 
Department has filed pleadings in eight government-to-government 
claims, and presented one claim at a hearing before the Tribunal. In 
addition, two claims have been settled. 
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6. Since the last report, nine bank syndicates have completed negoti- 
ations with Bank Markazi Jomhouri Islami Iran (‘Bank Markazi,” 
Iran’s central bank) and have been paid a total of $11,235,741.87 for 
interest accruing for the period January 1-18, 1981 (“January Inter- 
est”). These payments were made from Dollar Account No. i at the 
Federal Reserve Bank of New York, (“FRBNY’’). Moreover, under the 
April 13, 1988, agreement between the FRBNY and Bank Markazi, the 
FRBNY PP $7,295,823.58 of Iranian funds to Bank Markazi. 
That transfer represents the excess of amounts reserved in Dollar Ac- 

count No. 1 to pay off each bank syndicate with a claim tor January 
Interest against Bank Markazi.” 


UsE oF FORCE 
(U.S. Digest, Ch. 14, §1) 
Prevention of Dangerous Military Activities 


On June 12, 1989, representatives of the United States of America and of 
the Union of Soviet Socialist Republics signed an agreement at Moscow, 
intended to reduce the risk of accidental conflict when personnel and 
equipment of the armed forces of the parties are operating in proximity to 
one another during peacetime. 

In the Agreement on the Prevention of Dangerous Military Activities, 
signed by Admiral William J. Crowe, Jr., Chairman of the Joint Chiefs of 
Staff of the United States, and by Colonel General Mikhail Moiseyev, Chief 
of the General Staff of the Armed Forces of the USSR, the two Govern- 
ments recognize the necessity to prevent dangerous military activities, and 
“thereby to reduce the possibility of incidents arising between their armed 
forces,” and they commit themselves to resolve “expeditiously and peace- 
fully” any incident between their armed forces that may arise as a result of 
such activities. Their undertakings are embodied in ten general articles and 
two annexes constituting an integral part of the Agreement: Annex 1, 
Procedures for Establishing and Maintaining Communications, and Annex 
2, Procedures for the Resolution of Incidents Related to Entering into 
National Territory. The Agreement is accompanied, also, by two Agreed 
Statements.’ 


? H.R. Doc. No. 68, 101st Cong., lst Sess. 1-3 (1989); 25 WEEKLY Comp. Pres. Doc. 761 
(May 29, 1989). 

' For the texts of the Agreement and its annexes, and the two Agreed Statements, see 28 
ILM 877 (1989). 


INTERNATIONAL DECISIONS 


PETER D. TROOBOFF* 


Treaties—Double Taxation Convention between the United States and Canada— 
reconciliation of provisions of U.S. statutes and treaties—use of preratification 
Senate materials in treaty interpretation 


UNITED STATES v. STUART. 109 S.Ct. 1183. 
U.S. Supreme Court, February 28, 1989. 


In response to a request by Canadian tax authorities under the United 
States-Canada Double Taxation Convention (Convention),' the U.S. Inter- 
nal Revenue Service (IRS) issued summonses to obtain U.S. bank records 
concerning certain accounts of respondents, Canadian citizens whose Cana- 
dian tax liability was under investigation. Respondents sought to quash the 
summonses, arguing that because under 26 U.S.C. §7609(b) the IRS is 
prohibited by U.S. law from using its summons authority to obtain infor- 
mation about a U.S. taxpayer once a case is referred to the Justice Depart- 
ment for prosecution,” and because the tax investigation of respondents was 
part of a Canadian criminal investigation, the IRS should be precluded from 
using its summons authority to honor the Canadian request under the Con- 
vention. Unsuccessful in the district court,” respondents prevailed in the 
U.S. Court of Appeals for the Ninth Circuit, which held that under the 
“good faith” standard applicable to enforcement of domestic summonses, 
the IRS may issue a summons pursuant to a Convention request only if it 
first determines and makes an affirmative statement to the effect that the 
Canadian investigation has not reached a stage analogous to a Justice De- 
partment referral by the IRS.* The U.S. Supreme Court (per Brennan, J.) 
reversed, and held: (1) that if the summons is issued in good faith, it is 
enforceable regardless of whether the Canadian request is directed toward 
criminal prosecution under Canadian law; and (2) neither United States law 
nor anything in the. text or the ratification history of the Convention sup- 
ports the imposition of additional requirements.* Justice Kennedy (joined 


* Jean A. Y. du Pont of the District of Columbia Bar assisted the Editor in the preparation of 
the summaries in this issue. 

' Mar. 4, 1942, 56 Stat. 1399, TS No. 983. 

226 U.S.C. §7602(c) (1982) provides that no administrative summons may be issued or 
enforced against any person if a Justice Department referral is in effect with respect to that 
persor:. Id. ` 

3 Respondents petitioned the District Court for the Western District of Washington to quash 
the summonses. After a consolidated hearing on the claims, the Magistrate rejected the re- . 
spondents’ argument, finding that even assuming the merit of their argument, they had failed 
to demonstrate that the Canadian investigation was comparable to a Justice Department refer- 
ral for criminal prosecution. The district court accepted the Magistrate’s recommendation that 
the summonses be enforced, and ordered the banks to comply. 

1 Stuart v. United States, 813 F.2d 243, 250 (9th Cir. 1987). 

5 The only other circuit court to address this question came to a contrary conclusion. See 
United States v. Manufacturers & Traders Trust Co., 703 F.2d 47 (2d Cir. 1983). 
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by O’Connor, J.), concurring in part and in the judgment, filed a brief 
opinion to state his view that it is unnecessary to decide whether Senate 
preratification materials are authoritative sources for treaty interpretation.° 
Justice Scalia, concurring in the judgment, wrote separately to oppose the 
use of such materials in treaty construction.’ 

The Supreme Court’s opinion began by clarifying the good faith require- 
ment for the issuance of a summons set forth in United States v. Powell.” Once 
the IRS has demonstrated the required elements of the good faith stand- 
ard,’ the Court noted, the summons will be enforced unless the taxpayer 
shows that the summons was issued for an improper purpose such as harass- 
ment, or for other purposes casting doubt on the good faith of the investi- 
gation. Finding that the IRS had made the necessary showing’® and that 
petitioners had not alleged any improper purpose, the Court concluded that 
no additional requirements were imposed by its prior decisions, and that the 
summonses were enforceable unless either domestic legislation or the Con- 
vention itself provided otherwise. 

The Court next examined the constraints placed by 26 U.S.C. §7602(c) 
on the issuance of summonses. Pointing to the fact that by its terms the 
statute speaks only to investigations into possible violations of U.S. revenue 
laws, the Court held that the statute was inapplicable in the instant case 
where no such referral was in effect. The Court found support for this 
holding in the legislative history, which indicated that section 7602(c) had 
been enacted to protect the rights of criminal defendants by ensuring that 
the IRS’s summons authority not be used to broaden the Justice Depart- 
ment’s criminal discovery powers or “infringe on the role of the grand jury 
as a principal tool of criminal prosecution.’’!’ Given the wide variety of 
criminal procedures and discovery methods among the state parties with 
which the United States had signed such information-sharing agreements, 
the Court concluded that the concerns underlying section 7602(c) are not 
implicated where the IRS provides information to foreign authorities about 
persons who may be prosecuted for violations of foreign tax laws. The 
Court further noted that if Congress had intended this section to apply 
outside the domestic context, “‘[it] would doubtless have considered the 
problems posed by the application of §7602(c) to requests by treaty 
partners, in particular the difficulty of determining when a foreign investi- 


€ 109 S.Ct. 1183, 1193. 7 Id. at 1193-97. 

8 379 U.S. 48 (1964). 

? To demonstrate “good faith,” the Government must show (1) that the investigation will be 
conducted for a legitimate purpose; (2) that the inquiry may be relevant to that purpose; (3) 
that the Government does not already have the information sought; and (4) that administrative 
steps required by the code have been followed. Id. at 57-58. 

19 The IRS had submitted an affidavit stating that neither U.S. nor Canadian tax authorities 
possessed the information sought by summons, that the bank records might be relevant to the 
calculation of respondents’ Canadian tax liabilities, that such information could be obtained 
under Canadian law and that the IRS would protest any improper use of ine information 
provided to Canadian authorities. 

. 1 109 S.Ct. at 1189 (quoting S. Rep. No. 494, 97th Cong., 2d Sess. 1, 286 (1982), reprinted 
in 1982 U.S. CODE CONG. & ADMIN. News 781, 1032). 
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gation had progressed to a point analogous to a Justice Department refer- 
ral.”!? The Court therefore held that the restrictions imposed by section 
7602(c) did not apply to a summons issued pursuant to a Convention 
request. 

The last section of the Court’s opinion centered on a reading of the 
Convention itself as the “only conceivable foundation” for the Ninth Cir- 
cuit’s holding.!? The Court’s analysis of the Convention started from the 
proposition that the “clear import of treaty language controls unless ‘appli- 
cation of the words of the treaty according to their obvious meaning effects 
a result inconsistent with the intent or expectations of its signatories.’ ”'* 
Article XIX of the Convention requires each state party to furnish to the 
other information that “‘its competent authorities . . . are in a position to 
obtain under its revenue laws,” and Article XXI(1) permits the IRS to 
provide Canadian authorities with “such information . . . as the [IRS] is 
entitled to obtain under the revenue laws of the United States of Amer- 
ica.””'® Having determined that U.S. law—in the form of 26 U.S.C. 
. §7602(c) and the elements of the good faith standard enunciated in Powell 
—imposes limitations only in domestic investigations, the Court concluded 
that the text of the Convention did not support the respondents’ position. 

Although the Court might have limited its inquiry into the treaty parties’ 
intent to the plain language of the Convention, it did not. Instead, it con- 
tinued by considering “‘[nJontextual sources that often assist [in treaty in- 
terpretation], such as a treaty’s ratification history and its subsequent oper- 
ation.’’?® In support of consulting the Senate’s preratification debates and 
reports, which he described as ‘‘eminently reasonable,” Justice Brennan 
cited section 314 comment d, and section 325 Reporters’ Note 5, of the 
Restatement (Third) of the Foreign Relations Law of the United States.‘’ The Court 
in particular examined the Senate Committee Report on ratification, the 
Senate floor debates, the President’s transmittal message and the Presi-. 
dent’s proclamation when the Convention was signed. The only reference in 
these materials to the information-exchange provisions of the Convention 
appeared in a brief exchange in floor debate that had been brought to the 
Court’s attention by the Solicitor General. However, the Court found 
nothing in any of these materials to suggest that domestic restrictions on the 
issuance of IRS summonses were intended to be incorporated in the Con- 
vention. The Court also saw nothing in the practice of the parties to suggest 
that they understood the Convention to impose the requirement sought by 
the respondents. To the contrary, the Court noted the IRS’s regular compli- 
ance with Canadian requests without first ascertaining whether Canada 
intended to use the information in a criminal prosecution. The Court con- 
cluded, therefore, that neither the preratification materials nor subsequent 


12 Td, at 1190. 13 Id. at 1190-91. 

14 Td. at 1191 (quoting Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 180 
(1982), quoting Maximov v. United States, 373 U.S. 49, 54 (1963)). 

15 fd, at 1191. 16 Jd, (citation omitted). 

17 Id. at 1192 n.7. 
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practice justified an interpretation of the terms of the Convention other 
than in accordance with their obvious meaning. 

Justice Scalia, concurring in the judgment only, filed a sharply worded 
opinion characterizing the Court’s resort to preratification Senate materials 
as unnecessary,'® unprecedented?’ and an encroachment on the President’s 
role in interpreting treaties.’ He believed the Court’s finding that the 
language of the Convention was unambiguous was “completely dispositive” 
of the issues presented, and saw no reason to look beyond the language to 
learn the intent of the parties.?’ He also took issue with what he saw as the 
implication in the Court’s opinion that extrinsic evidence of the parties’ 
intent would govern if it contradicted the plain meaning of a treaty. Justice 
Scalia argued that even if the use of preratification extrinsic sources to 
construe an ambiguous provision were generally considered an innocuous 
practice, the Court’s reliance, as here, on preratification Senate materials was 
particularly inappropriate because they reflect at best only the unilateral 
understanding of one of the parties.” Moreover, Justice Scalia added, the 
Senate’s understanding of the meaning of a treaty reflected in preratifica- 
tion materials could have no interpretive value, even as to the views of the 
United States alone, unless expressed as a condition to the Senate’s consent 
to the treaty and agreed to by the President?’ or, possibly, unless the prod- 
uct of executive branch representations in the advice and consent hearings. 

Justice Scalia observed that “[i]t can hardly have escaped the Court’s 
attention that the role of Senate understanding in the treaty ratification 
process has recently been the subject of considerable dispute between the 
Senate and the Executive” in connection with the interpretation of the 
Anti-Ballistic Missile Treaty.” He further noted that the only federal deci- 
sions he had found relying on Senate preratification materials in treaty 
interpretation were two decisions of the District Court for the District of 


'8 Id. at 1194 (Scalia, J., concurring). Justices O’Connor and Kennedy, concurring in part 
and in the judgment, filed a short separate opinion agreeing with Justice Scalia that the Court 
should not reach in either a direct or implicit way the question of whether Senate debates and 
reports on ratification are authoritative or even helpful in determining what the signatories toa 
treaty intended. Zd. at 1193. 

19 Id. at 1195 (“I have been unable to discover a single case in which this Court has consulted 
the Senate debate, committee hearings or committee reports”); id. at 1197 (criticizing the 

‘Court for ‘“‘reach{ing] out to use such materials for the first time in two centuries of treaty 
construction’). 

20 Id. at 1196. 2 Id. at 1194. 7 

22 Id. at 1195. A more reliable source for gleaning the mutual intent of the parties would be 
the negotiating history of the treaty, according to Justice Scalia. Zd. Justice Brennan’s footnote 
response to the argument relied on “hornbook contract law” and the RESTATEMENT (SECOND) 
OF CONTRACTS §201(2)(b) (1981), allowing one contract party’s construction of an agreement 
to prevail when there is no reason to know of a different meaning and when that interpretation 
is known to the other party. According to Justice Brennan, the negotiating history has less 
value, for it “is rarely a matter of public record available to the Senate when it decides to grant 
or withhold its consent.” 109 S.Ct. at 1192 n.7. 

23 Id. at-1196 (Scalia, J., concurring). Justice Scalia indicated, however, that a formal Senate 
resolution, even one unmentioned in the President’s ratification, might have some interpretive 
value. 

24 Td. at 1196. 
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Columbia in the case of Rainbow Navigation, Inc. v. Department of the Navy.” 
In the first decision, the district court held, over the Government’s objec- 
tion, that executive branch representations to the Senate as to the meaning 
of a treaty made during the course of ratification proceedings were bind- 
ing.*° In the second decision, the Government modified its position and 
conceded that “authoritative Executive branch representations” that 
formed “part of the basis” on which Senate consent is given are binding as 
to the meaning of the provision and that the executive branch is bound by 
such statements.?’ Justice Scalia questioned whether “this latest position” 
would have been taken by the Solicitor General had he been requested to 
give his views in the present case.** Moreover, he believed it to be even less 
clear that Senate understandings not based on executive representations 
should be accorded any weight in treaty interpretation. 

Justice Scalia reserved his strongest criticism for the Court’s reliance on 
the Restatement (Third) to support reference to Senate preratification debates 
and reports. Characterizing the cited provisions from the Restatement (Third) 
“as a proposal for change rather than a restatement of existing doctrine,” he 
maintained that the Restatement reporters lacked any case law on which to 
base the provisions cited by Justice Brennan. Indeed, he found the only basis 
for those provisions in subsequent Senate testimony by the Chief Reporter 

` of the Restatement (Third) (termed “‘self-exertion” by Justice Scalia) and cita- 
tion of that testimony in Rainbow Navigation.”° 


* k F * 


This case marks the Court’s entry into the current debate over the effect 
on subsequent treaty interpretation of Senate understandings and executive 
branch representations at the time of ratification. At issue is the allocation of 
power between the Senate and the Executive in the making and interpreta- 
tion of treaties. The constitutional question at the heart of the controversy, 
evident in both Rainbow Navigation and the debate over the ABM Treaty,” 
is whether the Executive is bound by the Senate’s understanding of the 
meaning of a treaty at the time of ratification. The answer to this question 
may depend on a number of factors. For example, a court may reach one 
conclusion if the Senate’s understanding was based on executive representa- 
tions concerning the meaning of a treaty as applied to a specific set of facts 
and that very set of facts was before the court.?! Quite a different conclusion 
might be drawn if the court were called upon to apply a treaty to facts that 


25 686 F.Supp. 354 and 699 F.Supp. 339 (D.D.C. 1988). 

2 686 F:Supp. at 357-58 & n.17. 

27 699 F.Supp. at 343 (quoting Defendants’ Reply Brief and Opposition to Plaintiff's Cross- 
Motion for Summary Judgment 2 n.2). 

?8 109 S.Ct. at 1197. 29 Id. at 1196-97 and 1197 n.*. 

30 See generally S. Rep. No. 164, 100th Cong., Ist Sess. (1987). 

31 In Rainbow Navigation, 686 F.Supp. 354 and 699 F.Supp. 339 (D.D.C. 1988), the issue 
before the court—the effect of a provision of a treaty on U.S. shipping—was precisely the issue 
on which the Senate had sought and received executive branch assurances regarding the way 
the Executive intended to implement the treaty. 
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differed from those assumed by the Executive when it gave its views as to the 
meaning of the treaty. Still another result would be possible if the Senate’s 
understanding were not based on executive representations at all. In Stuart 
the Court took its first tentative steps toward ale some of these 
issues. 

As for the Restatement (Third) and whether case bi supports its provisions 
permitting use of Senate preratification materials to interpret treaties, an 
associate reporter of the Restatement has found much to fault in Justice 
Scalia’s reasoning and research.** There will inevitably be further dialogue 
in the Court and elsewhere concerning the weight to be accorded this and 
other provisions of the Restatement (Third). These differences are to be ex- 
pected, given the controversial subject matter and the disagreements that 
arose in the American Law Institute in the course of drafting and adopting 
the new Restatement. 


DANIEL M. PRICE* 
Of the Pennsylvania Bar 


Application of U.S. law to foreign transactions—antitrust law—securities law 


CONSOLIDATED GOLD FIELDS PLC v. Minorco, S.A. 871 F.2d 252, on 
remand, 713 F.Supp. 1457. 

U.S. Court of Appeals, 2d Cir., Mar. 22, 1989; U.S. District Court, 
S.D.N.Y., Apr. 17 and 24, 1989. 


Minorco, S.A., a Luxembourg mining company allegedly controlled by _ 
South African interests, commenced a tender offer for Consolidated Gold 
Fields, PLC (Gold Fields), a British mining company. Gold Fields, together 
with its partially owned American subsidiary, Newmont Mining Corp. 
(Newmont), filed suit in U.S. federal district court to enjoin the tender 
offer. The district court held that Newmont, the affected American subsid- 
iary, had standing to raise an antitrust claim and issued a preliminary in- 
junction restraining the tender offer. The district court dismissed a claim 
based on alleged violation of U.S. securities laws for lack of subject matter 
jurisdiction and held that Gold Fields, as the target company, did not itself 
have standing to raise an antitrust claim.’ On appeal, the Court of Appeals 
for the Second Circuit (per Newman, J.) reversed in part and affirmed in 
part, holding that: (1) Newmont had standing under the U.S. antitrust laws 
to object to the tender offer; (2) Gold Fields also had antitrust standing (by 
2-1); and (3) the U.S. courts did have subject matter jurisdiction over Gold 
Fields’s U.S. securities law claims. Accordingly, the court of appeals upheld 
the injunction and returned the case to the lower court for further proceed- 
ings. On remand, the district court found that inasmuch as Gold Fields had 


32 For a response by Associate Reporter Vagts to the Justice’s position, see Senate Materials 
and Treaty Interpretation: Some Research Hints for the Supreme Court, 83 AJIL 546 (1989). 

* These views of the author, who recently joined the Office of the United Siats Trade 
Representative, are not necessarily those of the U.S. Government. 

! 698 F.Supp. 487 (S.D.N.Y. 1988). 
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not demonstrated a likelihood that its U.S. securities law claims would be 
successful on the merits, those claims did not merit an injunction. The court 
also ruled that Minorco had failed to demonstrate that its plan to hold 
separate and sell the assets of Gold Fields posing the possible antitrust 
problem would provide adequate protection, and so kept the injunction 
against the tender offer in place. As a result, even though a majority of the 
Gold Fields shareholders had tendered their shares to Minorco and both 
British and European Communities regulatory authorities had approved the 
transaction, Minorco was forced to abandon its tender offer. 

Minorco has no employees or property in the United States, and has never 
done business in the United States. Its two major shareholders are Anglo 
American Corp. and De Beers Consolidated Mines Ltd. (De Beers), both of 
which are South African companies.” According to Gold Fields, the Oppen- 
heimer family of South Africa, which also has a significant direct interest in 
Minorco, controls both Anglo American and De Beers, and through them 
controls Minorco.® Together, the Minorco group controls slightly over 20 
percent of the Western world’s gold production. 

Gold Fields is headquartered in the United Kingdom, and has significant 
operations (either wholly or partially owned) in South Africa, Australia and 
the United States. Almost no shares of Gold Fields stock are directly owned 
by U.S. citizens; however, about 2.5 percent of the company’s outstanding 
shares are owned by U.S. citizens through British trusts, or by means of 
American Depository Receipts (ADRs) issued by U.S. banks without the 
participation of Gold Fields. Together with Newmont and its other partially 
owned subsidiaries, Gold Fields controls about 12 percent of the Western 
world’s gold production. A successful tender offer by Minorco for Gold 
Fields would have given Minorco control of over 30 percent of Western 
production*—a level the U.S. Supreme Court has held to trigger a pre- 
sumption of illegality under the U.S. antitrust laws. 

Minorco’s tender offer valued Gold Fields at approximately U.S. $4 bil- 
lion—a substantial premium over the prevailing price for Gold Fields shares 


? Anglo American and De Beers were named as codefendants in the suit; however, they 
originally declined to appear and were found to have defaulted. Despite its assertion that the 
U.S. court lacked jurisdiction, Minorco did appear before the U.S. court to defend the case. 

3 In less than an hour on Feb. 12, 1980, De Beers and Anglo American bought 16.4 million 
(29.4%) of the outstanding shares of Gold Fields—an event described by Gold Fields as “the 
Dawn Raid.” 713 F.Supp. 1457, 1469; 698 F.Supp. at 491. 

4 Minorco argued that the relevant market for gold production includes Communist coun- 
tries and scrap gold; obviously, this definition would have broadened the relevant market, and 
decreased the extent to which its tender offer would have concentrated control over that 
market. Gold Fields presented evidence, however, that these other sources of gold do not 
substantially vary their output with changes in market prices, and therefore should not be 
considered part of the relevant market, an analysis with which the courts agreed. 698 F.Supp. 
at 499-500. . 

5 United States v. Philadelphia Nat’! Bank, 374 U.S. 321, 363-64 (1963). On the basis of the 
more sophisticated model for antitrust analysis developed in recent years by the U.S. Depart- 
ment of Justice, the Minorco tender offer would have been presumed anticompetitive if the ` 
relevant market for gold production were defined solely as Western producers, but would have 
passed muster if Eastern bloc and scrap gold producers were included. 
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before the offer—payable in a mixture of cash and newly issued Minorco 
stock. Minorco took extensive steps to ensuré that its tender offer would not 
be subject to U.S. jurisdiction. For example, it did not invite U.S. reporters 
to its press conferences, did not distribute press releases to them and did not 
return their calls. Moreover; it did not mail the tender offer documents to 
Gold Fields shareholders in the United States, and told Gold Fields ADR 
holders in the United States who inquired that the offer was not open to 
them. ‘Minorco’s offer instead required such ADR holders and those who 
held shares beneficially through trusts to tender their shares to Minorco 
from outside the United States.® 

Gold Fields alleged that Minorco’s tender offer documents were fraudu- 
lent, primarily because they failed to disclose the extent to which Minorco 
was controlled by South African interests. According to Gold Fields, these 
‘ties were potentially material to Gold Fields shareholders because they 
would limit the extent to which the postmerger entity could do business in 
several jurisdictions.’ Gold Fields also claimed that the tender offer would 
violate U.S. antitrust laws because it would give the Oppenheimer group 
more than 32 percent of the non-Communist world’s mine production of 
gold, and would lead Minorco to curtail or close down Gold Fields’s compar- 
atively efficient gold operations so as to allow Minorco to exhaust its rela- 
tively high-cost gold mines. 

As to the securities law claims, the court of appeals noted that U.S. courts 
have broader. jurisdiction to enforce the antifraud provisions of the U.S. 
securities laws extraterritorially than the registration and reporting provi- 
sions.® It based its ruling that Minorco was subject to U.S. jurisdiction under 
the antifraud provisions of the securities laws on two important facts: first, 
that 2.5 percent of the Gold Fields beneficial shareholders were U.S. resi- 
dents; and second, that Minorco knew that the British trustees for most of 
those U.S. holders had a duty under British law to transmit the offering 
materials to the U.S. beneficiaries. According to the court of appeals, this 
latter transmittal constituted an ‘‘effect”’ within the United States that was 


» 


ê To this end, Minorco mailed the tender offer documents to the British trustees of U.S. 
beneficial holders and to the ‘British nominees for the Gold Fields ADRs, aware that under 
British law these persons and institutions were required to forward the documents to the U.S. | 
holders. 

” This fact was arguably material because Gold Fields shareholders would receive Minorco 
securities as part of their compensation in the tender offer, and because factors harming 
Minorco’s postmerger business prospects would tend to decrease the value of these securities. 
Gold Fields’s theory as to the inadequacies of Minorco’s disclosures evolved over the course of 
the case, but, as discussed below, was ultimately found to be without merit. 

° 871 F.2d 252, 262-63 (citing RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF 
THE UNITED STATEs §416 comment a and Reporters’ Note 2 (1987)). The court may also have 
been suggesting that the precautions taken by Minorco excused it from the detailed U.S. 
tender offer disclosure regulations promulgated pursuant to section 14(a) of the Securities 
Exchange Act of 1934. See Plessy Co. v. General Elec. Co., 628 F.Supp. 477 (D. Del. 1986) 
(holding that one British company need not make U.S. securities law disclosure filings in 
contest for control of a second British company). 
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“a direct and foreseeable result of the conduct outside the territory of the 
United States.’’ 

The U.S. Securities and Exchange Commission’s amicus curiae brief filed 
in the court of appeals argued that although U.S. courts had subject matter 
jurisdiction over securities law claims concerning the tender offer, the court 
should not impose an injunction as a remedy for any possible Minorco 
violation of U.S. law, on grounds of international comity. The court-agreed 
that “when the extraterritorial effect of a particular remedy is so dispro- 
portionate to harm within the United States as to offend principles of com- 
ity,” a court may on comity grounds decline to impose a remedy;'° but it was 
not prepared to hold that this was the situation presented in Minorco, and 
remanded the case on this issue to the district court for further fact-finding. 
On remand, the district court found that Gold Fields could not make the 
threshold showing that it was lixely to prevail on the merits of its claim that 
Minorco’s disclosures were misleading. The district court accordingly did 
not engage in a discussion of the appropriateness of any remedy. 

Under the U.S. antitrust laws, the courts have developed a relatively 
complex set of rules concerning the types of injuries that the laws were 
intended to remedy, and consequently who has standing to bring an anti- 
trust suit.'' The primary focus of the original district court opinion, as well 
as the court of appeals opinion, was whether Gold Fields, the target of a 
tender offer, had standing to complain about the reduction of competition 
that would ensue if Minorco were successful in taking it over.'* The issue 
was somewhat academic, because there was no serious dispute that New- 
mont, a U.S. company only partially owned by Gold Fields, would have been 
harmed if, as it alleged, the postmerger Minorco—Gold Fields entity in- 
tended to force Newmont to reduce its production so as to protect Mi- 
norco’s profits.'® The district court found that Newmont had demonstrated 
a likelihood of success on its allegations, and therefore enjoined the tender 
offer. The court of appeals upheld the district court’s finding. 

On remand, Minorco attempted to meet the concern about the anticom- 
petitive effect of the proposed acquisition by suggesting a hold-separate 
order, under the terms of which it would commit itself to sell the gold-min- 
ing assets of Gold Fields and thereby eliminate the potential antitrust prob- 
lem. The district court held that since Gold Fields and Newmont had car- 
ried their burden of showing that the tender offer was likely to reduce 
competition, the burden was on Minorco to demonstrate that some remedy 


° 871 F.2d at 262. 

10 Td. at 263. 

11 See, ¢.g., Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977) (“indirect purchasers” do not 
have standing to claim damages); Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 
(1977) (competitor does not have standing to enjoin merger of rivals). 

'? The court of appeals adhered to its earlier precedent in Grumman Corp. v. LTV Corp., 
665 F.2d 10 (2d Cir. 1981), and held that targets have standing to object to hostile takeover 
attempts. 

'8 This represents an exception to the general rule that competitors do not have standing 
under the U.S, antitrust laws to object to a merger. See, e.g., Cargill Inc. v. Montfort of Colo., 
Inc., 479 U.S. 104, 116 (1986). 
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short of an injunction was appropriate.'* The court concluded that the 
public and private equities weighed slightly in favor of a hold-separate 
order.’® In making this finding, the court weighed the interest in interna- 
tional comity, but ultimately held that the interest in deferring to the Euro- 
pean determinations that the merger should go forward was balanced by the 
interest in avoiding the judicial entanglement in the management of a for- 
eign corporation that a hold-separate order would necessarily entail.'® In 
the end, the court held that difficulty of adequately policing a hold-separate 
order made it an inappropriate substitute for an injunction forbidding the 
tender offer altogether. Finding that it was likely that Anglo American and 
De Beers (which had defaulted and were therefore not before the court) 
would attempt to acquire the assets that Minorco would sell, the court 
` concluded that the only way to prevent this possibility was to forbid the 
tender offer in the first instance.” Shortly thereafter, Minorco was forced 
to drop its tender offer, even though 55 percent of the Gold Fields share- 
holders had indicated their desire to accept it.'® 
* * k * 

The Minorco case is an important one because of the rapid increase in 
recent years in transnational ownership of securities, and the concomitant 
increase in cross-border mergers and-acquisitions. According to the SEC, in 
the past decade investment by foreign residents in the U.S. equities markets 
has increased over 20-fold. U.S. investment in foreign securities has in- 
creased by a similar amount.'? Acquisitions of U.S. corporations by overseas 


14 On May 9, 1989, the British Panel on Takeovers and Mergers ordered Gold Fields to drop 
its U.S. opposition to the Minorco offer since a majority of Gold Fields shareholders had by that 
date indicated that they favored the offer. Newmont remained, however, as a plaintiff oppos- 
ing Minorco. See Wall St. J., May 10, 1989, at A15, col. 3. 

15 The court held that while Gold Fields had shown that the tender offer, if successful, would 
unreasonably reduce competition, it had not made a particularly strong showing on this fact. 
The court also found that its shareholders would be significantly harmed by the drop in price of 
Gold Fields stock if the offer did not go forward. f 

t6 Minorco had argued that the court should defer to the judgments of the British Monopo- 
lies and Mergers Commission and the Commission for the European Communities, which 
concluded that a successful tender offer would not reduce competition in the world gold 
market. 

1? After the district court issued its order of Apr. 17, 1989, Anglo American and De Beers 
belatedly attempted to enter an appearance in the case so as to agree to abide by a hold-separate 
order binding Minorco. On Apr. 24, 1989, the court rejected this last-ditch effort to save 
Minorco’s tender offer. The court held that Anglo American and De Beers’s cooperative effort 
came too late, and in any case was inadequate, since the court would be unable to detect 
violations even if Anglo American and De Beers were bound by such a hold-separate order. 
After reargument on May 16, 1989, the court reiterated this conclusion. 713 F. Supp. at 1479. 

18 See N.Y. Times, May 17, 1989, at D1, col. 3; Wall St. J., May 17, 1989, at A5, col. 1. Under 
British law, unless a tender offer succeeds within a given amount of time, the offeror must drop 
the offer and cannot make another offer for that target for a year. Minorco has appealed the 
injunction against the tender offer a second time, so that it will be free to make a second offer 
after the British waiting period is over. See N.Y. Times, May 31, 1989, at D8, col. 3. Gold 
Fields, however, has since agreed to be acquired by Hanson Trust PLC for approximately U.S. 
$5.5 billion. See N.Y. Times, July 5, 1989, at D1, col. 6. ` 

19 See SECURITIES AND EXCHANGE COMMISSION, INTERNATIONALIZATION OF THE SECURI- 
TIES MARKETS, at II-73 (1987). 
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investors have become common, and with the approaching abolition of 
economic barriers within the European Community, such cross-border 
transactions are likely to become increasingly common abroad. Thus, as has 
been widely observed, the number of transactions in which the laws of 
several different nations may apply is rising, as is the potential for jurisdic- 
tional conflicts. | 

The resolution in Minorco of the U.S. securities law claims—finding juris- 
diction but refusing to order a U.S. remedy without a careful weighing of 
the extraterritorial effect—seems appropriate. One may question as an ini- 
tial matter the appeals court’s conclusion that the relatively slight contacts of 
the Minorco tender offer with the United States were ‘‘substantial’’ within 
the meaning of section 402(1)(c) of the Restatement (Third) of the Foreign 
Relations Law of the United States. However, the court soundly emphasized 
evaluation of international comity and the limits on exercise of jurisdiction 
in fashioning a remedy even where the minimum requirements for U.S. 
jurisdiction have been met. In many U.S. securities law cases, the courts 
have appeared to assume that where they had minimal subject matter juris- 
diction over a multinational transaction, it was appropriate without further 
analysis to apply the full panoply of remedies available in a purely domestic 
case.*° The Minorco case is one of the first U.S. securities law cases to 
mandate a further inquiry into international comity concerns before impos- 
ing a remedy in a case where the United States had jurisdiction.”! A focus on 
comity at the remedial stage will enable U.S. courts to take a more nuanced 
approach, which could, for instance, differentiate between SEC enforce- 
ment actions, in which the United States may have a strong interest, and 
private damages actions, in which the United States is likely to have less 
interest. 

The antitrust analysis in the Minorco case is more troubling, as is the final 
outcome of the matter. Neither the court of appeals nor the district court 
ever considered deferring to the judgments of British and EC regulatory 
authorities that the Minorco tender offer would not be anticompetitive. 
Indeed, the court of appeals failed in the antitrust portion of the case to 
attempt the very comity analysis that it mandated be undertaken in the 


20 See, e.g., Grunenthal GmbH v. Hotz, 712 F.2d 421 (9th Cir. 1983) (holding that alleged 
misrepresentations during execution of agreement in United States confers U.S. securities law 
jurisdiction, even though transaction had no other contacts with United States); Kohn v. 
American Metal Climax, Inc., 458 F.2d 255 (3d Cir.), cert. denied, 409 U.S. 874 (1972) (ac- 
cepting jurisdiction over claim that disclosure accompanying Zambian merger was inadequate, 
despite prior holding to the contrary by Zambian court). 

?! See also DeYoung v. Beddome, 707 F.Supp. 132 (S.D.N.Y. 1989) (Mukasey, J.) (declining 
to accept jurisdiction over claimed inadequacy in Canadian proxy disclosure, where Canadian 
court had previously held disclosure adequate). U.S. courts in securities cases for some time 
have been willing to consider concerns of international comity in resolving discovery issues. See, 
e.g., Minpeco, S.A. v. Conticommodity Servs., Inc., 116 F.R.D. 517 (S.D.N.Y. 1987) (declining 
to compel discovery from Swiss banks in violation of Swiss banking secrecy law, where plaintiffs 
had already obtained a significant amount of discovery, and banks had not acted in bad faith). 
But see SEC v. Banca della Svizzera Italiana, 92 F.R.D. 111 (S.D.N.Y. 1981) (bank compelled to 
honor SEC subpoena in insider trading investigation despite bank’s argument that to do so 
would violate Swiss law). 
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securities Jaw aspect of the case.” On remand, the district court’s brief 
consideration of international interests seems skewed. The infringement on 
foreign sovereignty in administering a consensual hold-separate order is far 
less than in halting a multibillion-dollar tender offer that two foreign regula- 
tory bodies had approved as not being anticompetitive. This is particularly 
true where one of the corporations involved had essentially no contacts with 
the United States, and the other had the large majority of its assets outside 
this country. 

Perhaps the result in the Minorco case was inevitable, given that the United 
States remains unwilling to allow the same degree of market concentration 
deemed acceptable in most of the world. The storm of controversy evoked 
by U.S. efforts during the 1970s to bring antitrust cases for transnational 
conduct” has faded somewhat as the U.S. Government made antitrust en- 
forcement a lower priority in the 1980s. However, as transnational owner- 
ship of securities and cross-border mergers and acquisitions increase, the, 
potential for friction between judicial systems also increases.** This friction 
may eventually threaten the free flows of goods and capital that are gener- 
ally acknowledged to benefit the entire Western world. To minimize this 
friction, courts involved in such transnational cases should exercise care that 
they act only where significant national interests are at stake®°——-especially 
where, as in the Minorco case, other countries have much more significant 
contacts with the transaction at issue. 


W. Harpy CALLCOTT 
Of the District of Columbia Bar 


Judicial assistance—foreign criminal al investigations —evidence “for use in a pro- 
ceeding” 


IN RE LETTER OF REQUEST FROM CROWN PROSECUTION SERVICE OF 
UNITED KINGDOM. 870 F.2d 686. 
U.S. Court of Appeals, D.C. Cir., March 17, 1989. 


Appellant, ‘Thomas J. Ward, appealed a district court decision appointing 
commissioners to obtain evidence sought by the Crown Prosecution Service 


22 See G. BORN & D. WESTIN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES 
Courts 447-65 (1989) (discussing application of comity and jurisdictional rule of reason in 
antitrust context). 

23 See, e.g., Cira, The Challenge of Foreign Laws to Block American Antitrust Actions, 18 STAN. J. 
INT'L L. 247 (1982); Debate: Extraterritorial Application of U.S. Antitrust Law, 50 ANTITRUST L.J. 
617 (1981); Davidow, Extraterritorial Antitrust and the Concept of Comity, 15 J. WORLD TRADE L. 
500 (1981). 

24 The order of the British Panel on Takeovers and Mergers that Gold Fields drop its U.S. 
efforts to enjoin the Minorco tender offer recalls similar antisuit, antidiscovery and clawback 
provisions that other countries have adopted to frustrate U.S. antitrust actions. See Laker 
Airways v. Sabena, Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984); British Airways Bd. 
v. Laker Airways, 1985 App. Cas. 58 (H.L. (E)); In re Uranium Antitrust Litig., 480 F.Supp. 
1138 (N.D. Hl. 1979). 

?5 An indication that such vital U.S. interests were not at stake in the Minorco case is the fact 
that, while the U.S. government agencies involved in securities and antitrust regulation exam- 
ined the proposed transaction, none chose to express any objection to the tender offer. 
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of the United Kingdom (Crown Service). The district court had appointed 
the commissioners pursuant to 28 U.S.C. §1782 (1982), to depose in the 
United States certain third-party witnesses with knowledge’ relevant to a 
criminal investigation in the United Kingdom.’ On review, the Court of 
Appeals for the District of Columbia Circuit (per Ginsburg, J.) affirmed the 
district court’s decision and held: that 28 U.S.C. §1782 authorized the 
appointment of the commissioners, even though there was no pending crim- 
inal proceeding in the United Kingdom when the depositions were re- 
quested and the procedure for the depositions might vary from that nor- 
mally applicable in the United States. The court remanded the case, how- 
ever, for a further determination to ensure that the depositions would 
comply with procedural rules applicable in the United Kingdom. 

The case arose from a corporate takeover in the United Kingdom in 
which Guinness PLC had successfully outbid a competitor to acquire the 
Distillers Company.? The Crown Service alleged that Guinness had suc- 
ceeded in this venture with the help of Guinness insiders who had fraudu- 
lently provided the company with extra economic leverage by purchasing 
large quantities of its shares, inflating the value of its stock. According to the 
Crown Service, these insiders had made their purchases on the assurance 
that they would be compensated by the company if they incurred any losses 
on the transactions. After the successful acquisition, the price of Guinness 
stock fell, leading the company, according to the Crown Service, to com- 
pensate the insiders out of its own funds. Because the Crown Service be- 
lieved that some of these repayment transactions had taken place in the 
United States, it sought to depose third-party witnesses in this country. 

The court assessed the propriety of these depositions under section 1782, 
which authorizes the taking of testimony and production of documents “for 
use in a proceeding in a foreign or international] tribunal.” Congress broad- 
ened the statute in 1964 on the recommendation of the Commission on 
International Rules of Judicial Procedure.’ Although the congressional 
changes have been on the statute books for a quarter of a century, federal 
courts only recently have had to decide whether foreign governments may 
use the statute to investigate potential criminal violations before filing suit in 
their home countries. 

Mr. Ward, identified as a potential target of the Scars Service’s investi- 
gation, advanced three arguments against allowing the depositions to go 
forward. First, he pointed to the language in the statute requiring that the 
request for judicial assistance come from ‘‘a foreign or international tri- 
bunal or upon the application of any interested person.”* Ward contended 
that the Crown Service was not such “an interested person,” an argument 
the court quickly resolved in Crown’s favor by following a 1988 Eleventh 


1 683 F.Supp. 841 (D.D.C. 1988). 2 Td. at 842. 
3 See Smit, International Litigation Under the United States Code, 65 CoLum. L. Rev. 1015 
(1965). 


* 870 F.2d 686, 688. 
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Circuit decision (the Azar decision)’ finding that a foreign prosecutor may 
seek judicial assistance under the statute.® 

Ward next contended that the depositions were improper because the: 
Crown Service had not filed charges against him in the United Kingdom: 
thus, there was no pending proceeding before the British courts. The Elev- 
enth Circuit had addressed the same issue in Azar, and had concluded on the 
basis of legislative history that the existence of a pending proceeding was not 
necessary as long as “the requested evidence will likely be of use in a judicial 
proceeding.” The court in this case reached a similar conclusion, stating 
that ‘‘judicial proceedings in a tribunal must be within reasonable contem- 
plation, although they need not be pending.’’® 

The court then attempted to define more carefully how a district court 
should determine whether such a standard is satisfied by the facts before it. 
It found that actual proceedings were in “reasonable contemplation” in this 
case because the Crown Service had moved quickly toward the filing of 
indictments against suspected insiders in the Guinness affair. At the time of 
the district court’s decision, the Crown Service had already filed an indict- 
ment against one suspect.? Moreover, shortly after that decision, the Crown 
Service had indicted several additional persons and issued a “warrant for 
the arrest of Ward.’’!° The court therefore concluded that the requested _ 
evidence was ‘‘adequately tied to now actual proceedings”?! but cautioned 
future district judges that they “must insist on reliable indications of the 
likelihood that proceedings will be instituted within a reasonable time.’’” 

The court then addressed Ward’s final contention, that the depositions ` 
could not be compelled under section 1782 because they would be improper 
in a domestic American criminal case adjudicated in accordance with U.S. 
procedural law.’ According to Ward, “Congress could not have intended 
to give British authorities interrogation powers that United States author- 
ities do not possess.”’’* The court rejected this argument, reasoning that 
section 1782 gives district courts the discretion to “‘adjust[ ]. . . evidence- 
taking procedures ‘to the requirements of foreign practice and proce- 


5 In re Request for Assistance from Ministry of Legal Affairs of Trinidad and Tobago, 848 
2d 1151 (11th Cir. 1988), cert. denied, 109 S.Ct. 784 (1989), summarized in 82 AJIL 824 
(1988). 

ê Like the Eleventh Circuit, the Ward court followed the advice of the reporter of the 1964 
Commission on International Rules of Judicial Procedure, who had written iri 1965 that the 
term ‘‘interested person” should include “foreign and international officials” and other per- 
sons who possess “‘a reasonable interest in obtaining the [judicial] assistance.” See Smit, supra 
note 3, at 1027. 


F Azar, 848 F.2d at 1155. 8 870 F.2d at 691. 
° Id, 10 Td. at 689; see also id. at 692. 
n id. at 692. 12 Jd. 


13 Ward argued that the type of prehearing examination of witnesses sought by the Crown 
Service could not be compelled under U.S. law by American criminal prosecutors. Id. In 
addition, he argued that U.S. law would ensure the presence and participation of his counsel at 
the examinations, participation that the district court had denied in responding to the request 
under §1782. Id. at 692-93. 

14 Id. at 692. 
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dure.’ ’’!® As the court stated, district courts are free to follow foreign or 
international practice as long as they do not run afoul of the U.S. Constitu- 
tion and legally applicable privileges.'® 
The court therefore refused to block the depositions but remanded the 
case to the district court for confirmation that the depositions complied with 
. British procedural rules. Since section 1782 by its terms is designed to assist 
in the collection of evidence “for use in a proceeding,” the court found that 
the discovery must comply with foreign procedural standards.'” Thus, while 
foreign governments may avoid many U.S. procedural restrictions, they will 
not be able to avoid limits set by their own laws. $ 


kk ok ® 


The court’s decision in the Ward case is likely to have several important 
effects on the continued development of judicial assistance in the United 
States. First, when combined with the Eleventh Circuit’s Azar decision and 
three similar district court cases,'® it points to increasingly broad judicial 
acceptance of the principle that foreign governments may gather evidence 
in the United States for use in a criminal prosecution even before seeking 
indictment. Given the increasingly transnational character of many forms of 
criminal conduct, this trend should help strengthen the law enforcement 
efforts of prosecutors across national borders. 

More serious questions remain, however, as to how best to reconcile this 
need for transnational enforcement with the protection of the rights of 
those under investigation. The Ward decision both highlights and contrib- 
utes thoughtfully to the resolution of this problem. As the court’s opinion 
makes -clear, district courts must exercise caution to ensure that foreign 
governments use the statute for assistance in serious prosecutions and not 
merely for harassment or so-called fishing expeditions. The Ward court’s 
focus on the progress of the investigation and the filing of related indict- 
ments arising out of the same stock manipulation case may not represent the 
only means to make such a‘ determination, but it certainly provides one 
useful approach. — , 

Perhaps more difficult is the task of reconciling U.S. and foreign proce- 
dural safeguards. The Ward court was right to depart from strict adherence 
to U.S. standards: such adherence would have stripped section 1782 of 
much of-its practical utility for foreign prosecutors (and would have under- 
cut the widespread desire of American lawyers in other contexts to take 
U.S.-style discovery abroad). At the same time, this question likely will 


15 Id. at 693 (quoting the report endorsing changes in §1782, S. Rep. No. 1580, 88th Cong., 
2d Sess. 7 (1964), reprinted in 1964 U.S. CODE CONG. & ADMIN. News 3788-89). 

16 Id. at 693 n.8. ; 17 Id. at 693-94. 

!8 See Young v. Dep’t of Justice, No. 87 Civ. 8307, slip. op. at 14-16 (S.D.N.Y. Nov. 28, 
1988); In re Request for Int'l Judicial Assistance (Letter Rogatory) from Federative Republic of 
Brazil, 700 F.Supp. 723 (S.D.N.Y. 1988); In re Letter Rogatory from Public Prosecutor’s 
Office at Regional Ct. of Hamburg, Federal Republic of Germany, Misc. No. M-19-88, slip. op. 
at 4 (S.D.N.Y. June 21, 1988). 
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assume increasing importance when discovery is someday sought, not by 
prosecutors from the United Kingdom, but from a government that disre- 
gards human rights. The Ward court was wise to point to the limits imposed 
on section 1782 by the U.S. Constitution and legally applicable privileges. 
The definition and application of these limits can be postponed to a later 
day, but this question clearly looms on the horizon as a difficult and politi- 
cally sensitive challenge to the continued development of foreign judicial 
assistance. 


BRADFORD L. SMITH 
Of the District of Columbia Bar 


UNITED KINGDOM CASE NOTE 


Judicial assistance—jurisdiction—1970 Hague Convention on the Taking of Evi- 
dence Abroad in Civil or Commercial Matters—meaning of “civil or commer- 
cial matters” as used in the implementing statute and the Convention 


IN RE STATE OF Norway. 2 W.L.R. 458, 28 ILM 693 (1989). 
House of Lords, March 3, 1989. 


A Norwegian court issued two letters of request under the Hague Evi- 
dence Convention! asking for the assistance of the English High Court in 
compelling testimony from two witnesses residing in England in connection 
with proceedings in Norway to collect taxes assessed against the estate of a 
wealthy Norwegian shipowner. After extensive litigation,” Norway and the 
estate appealed to the House of Lords from a decision by the Court of 
Appeal that English courts lacked jurisdiction to accede to the requests 
because the Norwegian proceedings involved fiscal matters not within the 
meaning of “civil or commercial matters” as used in section 9(1) of the 
Evidence (Proceedings in Other Jurisdictions) Act of 1975 (ch. 34), which 
was enacted to implement the Hague Evidence Convention. The witnesses 
sought to uphold the Court of Appeal’s decision on lack of jurisdiction; they 
argued in the alternative that, even if there were jurisdiction, the letters of 
request should be denied execution because they constituted either an im- 


! Hague Convention relating to the Taking of Evidence Abroad in Civil or Commercial 
Matters, Mar. 18, 1970, 23 UST 2555, TIAS No. 7444, 847 UNTS 231. 

? In the first set of proceedings (Norway 1), Norway's letter of request was granted subject to 
qualifications. The Court of Appeal reversed on the grounds that the request was so broad it 
constituted an impermissible fishing expedition and that the order compelling testimony would 
require the witnesses to breach their duty of confidentiality as bankers. However, the Court of 
Appeal rejected the contention of the witnesses that English courts lacked jurisdiction to 
entertain the request because it concerned public, i.e. fiscal, matters not within the meaning of 
“civil or commercial matters” as used in the English ‘Act and the Hague Evidence Convention. 
- 1987 Q.B. 433. Norway, joined by the estate, then obtained a second letter of request for 
testimony from the same witnesses, but limited to 12 specific issues and setting out the ques- 
tions to be put to the witnesses. In the second set of proceedings in the English courts (Norway 
2), a second order compelling testimony was issued and upheld by the High Court subject to 
qualifications. However, the Court of Appeal allowed the witnesses’ appeal on grounds of lack 
of jurisdiction, [1988] 3 W.L.R. 603, as explained in the body of this note. 


, 
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permissible fishing expedition or “tax gathering” inconsistent with the de- 
cision in Government of India v. Taylor,? or because execution would compel 
the witnesses to breach their duty of confidentiality as bankers. ‘The House 
of Lords decided each of these issues in favor of Norway and the estate, and 
affirmed (i.e., “did not disturb”) the order obtained by Norway to compel 
testimony. 

The House of Lords opinion, by Lord Goff of Chieveley, deals most 
extensively with the issue of jurisdiction. It first noted that, under section 
1(b) of the Act, a condition for executing a letter of request is “that the 
evidence to which the application relates is to be obtained for the purposes 
of civil proceedings” before the requesting court. Under section 9(1) of the 
Act, “ ‘civil proceedings,’ in relation to the requesting court, means pro- 
ceedings in any civil or commercial matter.”* The Court of Appeal and the 
witnesses before the House of Lords reasoned that because the Act imple- 
ments the Hague Evidence Convention, the words “civil or commercial 
matter” in section 9(1) of the Act should be given the same meaning that 
they have in Article 1 of the Convention. They also argued that these words 
derived from ‘‘matiére civile ou commerciale” in the French text of Article 
1, and that in France, as in other civil law countries, civil matters are limited 
to private law matters and thus exclude public law matters in general and 
fiscal matters in particular. Finally, the witnesses urged the Lords to adopt 
this “internationalist” approach in the interest of uniformity in the con- 
struction of Article 1 of the Convention. 7 

The House of Lords rejected these arguments in favor of the traditional 
English view that civil matters include all matters not criminal, and thus 
would cover the fiscal proceedings giving rise to the letters of request.” The 


House of Lords reached this conclusion on the basis of (1) its review of 


English practice in construing ‘‘civil or commercial matters” under prior 
statutes, including the Foreign Tribunals Evidence Act of 1856, the first 
Act of Parliament dealing with the obtaining of evidence for use in foreign 
courts; (2) its survey of English practice in interpreting 23 bilateral conven- 
tions of the United Kingdom (all but one of which were with civil law 
countries) applicable in civil or commercial matters; and (3) its consideration 
of the legislative history of the Act of 1975, which failed to indicate any 
intent of Parliament to depart from its prior practice of conferring ‘‘a very 
broad jurisdiction upon the courts in the United Kingdom to enable them to 
provide assistance for courts in other jurisdictions by obtaining evidence 
for them.’”® 

The House of Lords also noted the difficulty of attributing any uniform 
meaning to ‘“‘matiére civile ou commerciale” in civil law countries. Although 
there appears to be general agreement that the phrase covers private, rather 
than public, law matters, what is excluded as a public law matter differs from 
country to country. Thus, the Lords found that there is no internationally 
acceptable definition of the expression “matière civile ou commerciale,” as 


3 1955 App. Cas. 491. 49 W.L.R. 458, 464 (Norway 3). 
5 Id. at 478. ë Id. at 469-70. 
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it is used in the Hague Evidence Convention.” In the absence of such a 
definition, the House of Lords determined that the words *‘civil or com- 
mercial matter” are to be interpreted by reference to the law of both the 
requesting country and the country of the court—rather than to the law of 
only one or the other. Based on expert opinions provided in Norway 2, the 
Lords concluded that the Norwegian fiscal proceedings constituted civil 
proceedings under the law of Norway, as well as the law of England.’ 

Having found that the English courts have jurisdiction under the Act, the 
House of Lords then considered whether it should refrain from exercising 
such jurisdiction, as urged by the witnesses, because the letters of request 
related to civil proceedings concerned with the enforcement of the revenue 
laws of the requesting state. The Lords recognized the argument that Eng- 
lish courts should decline to execute such letters of request, as a matter of 
judicial discretion, if they involved the direct or indirect enforcement of 
foreign revenue laws in England. The witnesses had contended that per- 
mitting enforcement would constitute an invasion of England’s sovereignty 
and would be contrary to a fundamental rule of English law. The House of 
Lords found, however, that such a result would not obtain in this case 
because the letters of request were issued in part in response to an applica- 
tion by a taxpayer seeking assistance so as to oppose a tax claim by a foreign 
state.? Also significant was the fact that Norway’s request involved only 
assistance in obtaining evidence so as to enforce Norwegian tax laws in | 
Norway. Thus, the Lords concluded, Norway was not attempting in these 
proceedings to enforce its revenue laws in England.’° 

Having resolved the issue of jurisdiction in favor of Norway and the 
estate, the House of Lords turned to the two other issues raised by the 
witnesses, dealing with them in comparatively short order. With regard to 
the witnesses’ contention that the letters of request constituted an imper- 
missible “fishing expedition,” the House of Lords simply upheld, without 
discussing, the decisions to the contrary of the High Court judge and the 
Court of Appeal.’! More discussion was devoted to the issue of confidential- 
ity, which the House of Lords said could only be answered by balancing the 
public interest in preserving the confidentiality owed by bankers to their 
customers against the public interest in having English courts provide 
assistance to Norwegian courts seeking to obtain evidence in England. The 
House of Lords found that the High Court judge had properly balanced 
these interests and had fashioned an order that protected the bankers to the 
extent permissible under the circumstances. ? 


* * * * 


The decision on jurisdiction in this case is consistent with U.S. practice in 
construing “‘civil or commercial matters” broadly to apply to all matters that 


7 Id. at 471-73. 8 Id. at 473-75. 

? Id. at 477. The House of Lords noted that in this case both the state and a private party had 
submitted letters of request for evidence. It stated that, if necessary, a court could accede to the 
application by the private party and yet reject that of the state. Id. 

yet rej 
10 Td. at 477-78. ~ Td. at 479. 
12 Td. at 480. 
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are not criminal in nature.’* The U.S. position on this point was explained in 
1978 by Bruno Ristau, the U.S. representative, at the meetings of the 
Special Commission on the Operation of the 1970 Hague Convention." 

The result in Norway 3 confirms that the expression “‘civil or commercial 
matters” as used in Article 1 of the Hague Evidence Convention is inter- 
preted differently in different countries, and that Norway, and perhaps all 
Scandinavian countries, interprets the term the same way as common law 
countries.'® While uniformity of interpretation may be desirable in theory, 
it is most unlikely that, given their differing legal traditions and longstand- 
ing practice derived therefrom, either civil law countries or common law 
countries could be persuaded to give up their own interpretations of the 
expression in the interest of international uniformity..In any event, the 
House of Lords decision promotes broader utilization of the treaty and, 
thus, greater international judicial cooperation. 


STEPHEN M. BOYD 
Of the District of Columbia Bar 


13 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §471 
comment f, and §473 comment ¢ (1987); 1978 DIGEST OF UNITED STATES PRACTICE IN 
INTERNATIONAL Law 871. 

'4 See Report of the U.S. Delegation to the Special Commission on 1 the Operation of the 
Convention of 18 March 1970 (June 1978), reprinted in 17 ILM 1417, 1418 (1979). 

15 See Rio Tinto Zinc Corp. v. Westinghouse Elec. Corp., 1978 App. Cas. 547. 


CURRENT DEVELOPMENTS 


THE FORTY-FIRST SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission of the United Nations held its 41st 
session from May 2 to July 21, 1989, under the Chairmanship of Professor 
Bernhard Graefrath. The most noteworthy achievement of the session was 
the completion of work on the status of the diplomatic courier and the 
diplomatic bag not accompanied by diplomatic courier. The Commission 
referred this draft to the General Assembly with the recommendation that 
the Assembly convoke a diplomatic conference for the purpose of conclud- 
ing a convention on the basis of the articles. Also at the 41st session, the 
Commission adopted three articles of the Draft Code of Crimes against the 
Peace and Security of Mankind and discussed reports on state responsibility, 
international liability for injurious consequences arising out of acts not pro- 
hibited by international law, jurisdictional immunities of states and their 
property, and the law of the non-navigational uses of international water- 
courses. A report on relations between states and international organiza- 
tions was presented to the Commission but was not discussed for lack of 
time. Finally, the Commission once again devoted a number of meetings to 
reviewing its procedures and methods of work. 


The Diplomatic Courier and Bag 


The Commission initially took up this topic in 1977 pursuant to General 
Assembly Resolution 31/76 of December 13, 1976. Work began in earnest 
in 1980 with the consideration of the first report of the special rapporteur, 
Professor Alexander Yankov.! In 1986 the Commission adopted a set of 33 
draft articles on first reading and transmitted them through the Secretary- 
General to governments for their comments. Beginning in 1988, the Com- 
mission undertook a second reading of the draft articles on the basis of 


` observations that had been received from approximately 30 governments. 


At its 1989 session, the Commission completed the second reading, making 
several significant changes in the 1986 draft. The full set of draft articles, 
together with the Commission’s commentaries thereto, are set out in the 
Commission’s report to the General Assembly.” This Note will focus on the 


` principal changes just mentioned. 


One of the principal objects of the draft is to establish a comprehensive 
and essentially uniform regime for all kinds of couriers and bags employed 


’ For a more detailed history of the Commission’s work on this topic, as well as references to 
the relevant documents, see the introduction to chapter H of the Report of the International 
Law Commission on the work of its forty-first session. 44 UN GAOR Supp. (No. 10), UN Doc. 
A/44/10 (1989) (unpublished as of this writing). 

? Id., ch. II. The texts of the articles will also be reproduced in a forthcoming issue of 
International Legal Materials. 
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by states for official communications. Its provisions apply to diplomatic and 
consular couriers and bags, within the meaning of the Vienna Conventions 
on Diplomatic? and Consulart Relations, as well as those of permanent 
missions, permanent observer missions and observer delegations, within the 
meaning of the Vienna Convention on the Representation of States in Their 
Relations with International Organizations of a Universal Character." 
Couriers and bags of international organizations of a universal character, as 
well as these of special missions, are dealt with in separate optional protocols 
to the draft. This is a change from the version adopted on first reading, 
which inciuded the two latter categories of couriers and bags in the draft 
articles themselves. Since the Conventions on Special Missions® and on the 
Representation of States are not nearly so widely ratified as the Conventions 
on Diplomatic and Consular Relations, the Commission believed that states 
would be more likely to find the draft acceptable if they were given the 
option of extending its application to couriers and bags of special missions 
and of international organizations of a universal character. 

The centerpiece of the draft is Article 28, Protection of the diplomatic 
bag. This article deals with the fundamental issue of whether any sort of 
inspection or challenge procedure is to be allowed as to diplomatic’ bags. 
Some governments and members of the Commission had argued that a 
regime of complete inviolability was unrealistic in today’s world, as the 
pouch is used for the transport of everything from drugs to weapons and 
even human beings. They believed that some means of inspection that 
would not violate the confidentiality of official communications was essen- 
tial to stem the widespread abuses of the diplomatic bag. Other govern- 
ments and Commission members had maintained that absolute inviolability 
of the bag was essential to the free communication between sending states 
and their missions, consular posts and delegations that is the cornerstone of 
diplomatic relations between states. 

The version of the article adopted on first reading® reflected the deep 
division in the Commission between these schools of thought. It contained, 
in brackets, various alternative regimes. One alternative simply reproduced 
Article 27, paragraph 3 of the 1961 Vienna Convention on Diplomatic 
Relations;? another added that the bag “shall be exempt from examination 
directly or through electronic or other technical devices”; a third would 
have preserved the separate “challenge procedure” for consular bags cur- 
rently provided for under Article 35, paragraph 3 of the 1963 Vienna 


3 Apr. 18, 1961, 23 UST 3227, TIAS No. 7502, 500 UNTS 35. 

4 Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 UNTS 261. 

5 Mar. 14, 1975, UN Doc. A/CONF.67/16, reprinted in 69 AJIL 730 (1975). 

5 GA Rés. 2530 (XXIV) (Dec. 8, 1969), reprinted in 9 ILM 127 (1970). 

7 Article 2 of the draft defines “diplomatic bag” to include diplomatic and consular bags, as 
well as bags of a permanent mission, a permanent observer mission, a delegation and an 
observer delegation. 

8 For the text, see the Note on the Commission's 38th session, 81 AJIL 668, 676 n.31 (1987). 

° Article 27(3) of the Convention, supra note 3, provides simply: “The diplomatic bag shall 
not be opened or detained.” 
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Convention on Consular Relations;'® a fourth would have subjected all 
kinds of bags to the challenge procedure currently applicable only to con- 
sular bags; and the final alternative would have created new challenge pro- 
cedures, applicable to all kinds of bags."! 

As finally adopted by the Commission on second reading, Article 28 reads 
as follows: 


Protection of the diplomatic bag 


1. The diplomatic bag shall be inviolable wherever it may be; it shall 
not be opened or detained and shall be exempt from examination 
directly or through electronic or other technical devices. 


2. Nevertheless, if the competent authorities of the receiving State 
or the transit State have serious reason to believe that the consular bag 
contains something other than the correspondence, documents or arti- 
cles referred to in paragraph 1 of article 25, they may request that the 
bag be opened in their presence by an authorized representative of the 
sending State. If this request is refused by the authorities of the sending 
State, the bag shall be returned to its place of origin. 


Paragraph 1 reproduces language found in the four Conventions on diplo- 
matic and consular law (“The diplomatic bag shall. . . not be opened or 
detained”)? and adds the concept of “inviolability” as well as a specific 
exemption from direct or remote examination. In the view of the Commis- 
sion’s special rapporteur, these additions only clarify the conventional rule 
and are already observed in state practice but are necessary to protect the 
confidentiality of official communications, encoding equipment and the 
like.'* Paragraph 2 reproduces Article 35, paragraph 3 of the Vienna Con- 
vention on Consular Relations, and preserves the separate “challenge” pro- 
cedure for consular bags provided for in that article. There was a consider- 
able and strongly held body of opinion in the Commission that this sort of 
procedure should be applicable to all kinds of bags, including diplomatic 
ones, so as to address the problem of abuse. ‘This view is reflected in one of 


10 Supra note 4. 

11 There were even alternative combinations of these new procedures. One would have 
allowed a receiving or transit state having serious reason to believe that the bag contained other 
than permitted items to request permission to examine the bag “through electronic or other 
technical devices.” If this examination did not satisfy the requesting state, it could request that 
the bag be opened. If the latter request were refused, the sending state would have to return 
the bag to its place of origin. The other main alternative would have permitted the receiving 
state to request only the opening of the bag, not that it be electronically screened, but would 
have allowed this procedure to be applied to all kinds of bags. 

12 See Art. 27, para. 3 of the Vienna Convention on Diplomatic Relations, supra note 3; Art. 
35, para. 3 of the Vienna Convention on Consular Relations, supra note 4; Art. 28, para. 4 of 
the Convention on Special Missions, supra note 6; and Art. 27, para. 3, as well as Art. 57, para. 
4, of the Vienna Convention on the Representation of States, supra note 5. 

'3 Following Article 27, paragraph 4 of the Vienna Diplomatic Convention, supra note 3, 
Article 35, paragraph 4 of the Consular Convention, supra note 4, and the relevant provisions 
of the other three Conventions on diplomatic and consular law, Article 25, paragraph 1 of the 
Commission’s draft provides that the “diplomatic bag may contain only official correspond- 
ence, and documents or articles intended exclusively for official use.” 
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the alternative versions of paragraph 2 adopted on first reading, described 
above. In the end, however, the Commission decided simply to preserve 
existing law, since the comments of governments on the original draft arti- 
cle did not indicate conclusively that a change in the current regime would 
be acceptable to states. The Commission’s failure to make proposals for the 
“progressive development” of the law in this area seems unfortunate, since 
states look to the Commission for guidance and leadership, particularly with 
regard to problems as notorious as abuse of the diplomatic bag. 

As already indicated, the Commission has recommended to the General 
Assembly that it convoke a diplomatic conference to elaborate a convention 
on the diplomatic courier and bag on the basis of the ILC’s draft. While it 
seems doubtful that there is a pressing need for a new convention on the 
subject, the draft should be relatively uncontroversial. ‘The Commission has 
accomplished its basic purposes of establishing a uniform regime for all 
kinds of couriers and bags, and filling in gaps in existing law. If the draft 
does engender controversy, it may well be because the articles resolve most, 
if not all, doubts in favor of increased protection of the courier and bag." 
This may not sit particularly well with those receiving and transit states for 
which even the current regime of the bag has caused difficulties.'° 


Draft Code of Crimes against the Peace and Security of Mankind 


The three articles of the draft code adopted by the Commission at the 
1989 session are contained in chapter II, part I of the code, which is devoted 
to crimes against peace. The articles read as follows: 


Article 13 
Threat of Aggression 


Threat of aggression consisting of declarations, communications, 
demonstrations of force or any other measures which would give good 
reasor‘to the Government of a State to believe that aggression is being 
seriously contemplated against that State. 


14 The addition of the “inviolability” concept and the express prohibition of direct and 
remote examination have already been mentioned with regard to the bag. The courier, how- 
ever, may be the biggest beneficiary of the draft. He has practically been assimilated to a 
diplomatic agent as far as privileges, immunities and inviolability are concerned. For example, 
the commentary to Article 16, Personal protection and inviolability, states that “the personal 
inviolability of the diplomatic courier comes very close in its scope and legal implications to that 
of a diplomatic agent” (para. (2)). Even the temporary accommodation of the courier is invio- 
lable under Article 17, and the commentary to that article suggests that this status may extend 
as far as the courier’s individual means of transport. 

15 Recent incidents include the apparent removal from the United Kingdom of the weapon 
used in the fatal shooting of a London policewoman (see Higgins, The Abuse of Diplomatic 
Privileges and Immunities: Recent United Kingdom Experience, 79-AJIL 641, especially 643-44 
(1985)); the attempt to “export” to Nigeria, in a “diplomatic” crate, the former Nigerian 
Minister of Transport, again from the United Kingdom (see id. at 645 n.14); and the sealing and 
impoundment by Swiss and West German authorities, respectively, of a Soviet “diplomatic” 
truck. 


1989] CURRENT DEVELOPMENTS 941 


Article 14 
Intervention 


1. Intervention in the internal or external affairs of a State by fo- 
menting [armed] subversive or terrorist activities or by organizing, 
assisting or financing such activities, or supplying arms for the purpose 
of such activities, thereby [seriously] undermining the free exercise by 
that State of its sovereign rights. 


2. Nothing in this article shall in any way prejudice the right of . 
peoples to self-determination as enshrined in the Charter of the United 
Nations. 


Article 15 
Colonial Domination and Other Forms of Alien Domination 


Establishment or maintenance by force of colonial domination or any 
other form of alien domination contrary to the right of peoples to 
self-determination as enshrined in the Charter of the United Nations. 


The formulation of these articles departs from that of the first article in 
. part I of chapter II, Article 12, Aggression, which was adopted in 1988. 
While paragraph 1 of that article begins with the words, “Any individual to 
whom responsibility for acts constituting aggression is attributed under this 
Code,” nothing in Articles 13-15 ties the acts and practices in question to 
individual conduct. Thus, the reader is left with the impression that, con- 
trary to the Commission’s earlier decision, the code is in fact addressed to 
acts of states, not individuals. The explanation given for this departure is 
that an introductory paragraph, referring to individual conduct, will be 
inserted at the beginning of part I at some future stage of the Commission’s 
work on the code. Some members, including the author, regarded this as an 
unsatisfactory way to proceed with the elaboration of this important instru- 
ment. The majority of the Commission, however, seemed content to post- 
pone the task, concentrating instead on the formulation of additional arti- 
cles. Indeed, one could almost detect a general disposition in favor of pro- 
ducing a larger number of rough articles, rather than a smaller number of 
relatively refined ones. This attitude, and the resulting product, led some 
members to remark that the code would need not only two “readings,” as is 
usual for ILC topics, but at least three. 

In the view of the author, as well as some other members of the Commis- 
sion, these articles are insufficiently precise to meet the requirement of 
nullum crimen, nulla poena, sine lege. This problem is exacerbated by the fact 
that, at least for now, the code will be implemented and enforced by na- 
tional courts, applying what will presumably be disparate interpretations 
and standards, even in similar cases. In this connection, the need to establish 
an international criminal court, or to provide for some other kind of inter- 
national tribunal for the implementation of the code,'® was once again 


16 Possibilities range from vesting jurisdiction over cases arising under the code in an existing 
tribunal (e.g., the ICJ) to making provision for the establishment of ad hoc tribunals, possibly 
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stressed by some Commission members. The special rapporteur has indi- 
cated his intention to present the Commission with proposals on an interna- 
tional criminal tribunal at some future time. 

Space constraints permit only a few observations about this set of articles, 
none of which was wholly uncontroversial. The text of Article 13 was in- 
spired principally by Article 2(4) of the UN Charter, the Friendly Relations 
Declaration,!” General Assembly Resolution 42/22 on the Enhancement of 
the Effectiveness of the Principle of Refraining from the Threat or Use of 
Force in International Relations (November 18, 1987) and the Judgment of 
the Internationa] Court of Justice in Nicaragua v. United States.'® It is unclear 
whether this article would apply to such “demonstrations of force” as mili- 
tary exercises or war games. A more serious question is whether the exist- 
ence of a threat hinges solely upon the subjective belief of the apprehending 
state, an interpretation that would not appear unreasonable in light of the 
text of the article, which contains no “specific intent” requirement. To this 
question, some of the members supporting the provisionally adopted text 
responded that the court would apply an objective test, and that such objec- 
tivity was implicit in the words “give good reason. . . to believe.” 

Article 14 was again based largely upon the Friendly Relations Declara- 
tion and the Nicaragua Judgment. The Commission was mindful of the wide 
range of activities that could be characterized as forms of “intervention” 
and attempted to include in this article only the most serious ones. The 
words “armed” and “seriously” in paragraph 1 appear in brackets because 
of a sharp division of opinion in the Commission as to whether they were 
necessary. Those favoring inclusion of “armed” argued that “subversion’’!® 
is too vague and subjective a term to be left unmodified; those opposing it 
believed that any form of subversion is serious enough to be included in the 
code. The term “seriously” was considered necessary by some members to 
underscore the necessity of the element of gravity. Others took the view that 
any “undermining” of sovereignty was serious, and thus that this term was 
superfluous. 

The principal source of controversy in Article 15 was the phrase “or any 
other form of alien domination.” Some members maintained that either the 
article itself or the commentary thereto should make clear that the article 
covered “new forms of colonialism,” or “neocolonialism,” particularly vari- 
eties of alien ‘‘domination”’ of an economic character. Most members, how- 
ever, viewed “neocolonialism” as a political, rather than a legal, concept 
and; in any event, as lacking in content that is sufficiently precise to permit 
its inclusion in the code. According to the commentary adopted by the 
Commission, ‘‘any other form of alien domination” refers to foreign occu- 


consisting of nationals of the “victim,” or accusing, state, the state of which the accused is a 
citizen, and a neutral state. 

17 Resolution on Principles of International Law concerning Friendly Relations and Co- 
operation among States, GA Res. 2625 (KX V) (Oct. 24, 1970). 

‘8 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), Merits, 1986 
IC] Rep. 14 (Judgment of June 27). 


'S There was no significant dispute about “terrorist” activities. 
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pation or annexation, or any deprivation of the right of a people to choose 
freely its political, economic and social system, in violation of the right to 
self-determination. The commentary also makes clear that the expression 
“by force” refers to the use of military coercion or the threat of such 
coercion, which seems to exclude the kinds of purely economic influence 
sometimes referred to as “neocolonialism.” In the view of a few members of 
the Commission, the concept of “colonialism” itself was principally a his- 
toric one. These members believed that it would be preferable to define the 
precise acts and practices that are to be proscribed, rather than employing 
what amounted to the “label” of “colonialism,” which had become so politi- 
cally laden as to make it unsuitable for use in a legal instrument. 

The Commission also discussed the seventh report of the special rappor- 
teur, Minister Doudou Thiam, which contained proposed articles on war 
crimes and crimes against humanity.?° After consideration in the Commis- 
sion, these draft articles were referred to the Drafting Committee. 


State Responsibility 


The Commission had before it at the 41st session both the preliminary and 
the second reports of the special rapporteur, Professor Gaetano Arangio- 
Ruiz, but was only able to consider the preliminary report owing to lack of 
time. In that report, the special rapporteur submitted two articles and made 
certain proposals as to how the remaining parts of the topic should be dealt 
with. While he indicated that he would follow the general outline estab- 
lished by the previous special rapporteur, he proposed that the legal conse- 
quences of international “‘delicts” and “crimes”?! be treated separately. 
The chapters on the two kinds of internationally wrongful acts would each 
deal with both substantive consequences, such as cessation and different 
forms of reparation, and procedural consequences, such as the right of the 
injured state to take “measures” (sometimes called countermeasures) and 
the permissibility of individual or collective sanctions. The special rappor- 
teur also recommended that separate treatment be given to the two aspects 
of “implementation” of state responsibility: part II would address the first 
aspect, namely, any obligations that an injured state would have to fulfill 
before resorting to measures; part HI would deal with the second aspect, 
settlement of disputes. After discussing the preliminary report, the Com- 
mission decided to refer the two articles contained in that report—Articles 
6, Cessation of an Internationally Wrongful Act of a Continuing Character 
and 7, Restitution in Kind—to the Drafting Committee. 


2 Included in the proposed article on crimes against humanity were the following: genocide; 
apartheid; slavery; expulsion or forcible transfer of populations from their territory; all other 
inhuman acts against a population or individuals on social, political, racial, religious or cultural 
grounds, including murder, deportation, extermination, persecution and the mass destruction 
of their property; and serious and intentional harm to a vital human asset, such as the human 
environment. 

2! The distinction between international “delicts” and “crimes” was made in Article 19 of 
part I of the Commission’s draft articles on state responsibility. 
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International Liability for Injurious Consequences Arising out of Acts Not 
Prohibited by International Law 


This topic is one of the most dynamic and intellectually interesting on the 
Commission’s agenda. While the topic has defied most attempts at confining 
it to a definite scope, the proposals in the fifth report of the special rappor- 
teur, Ambassador Julio Barboza, seem to stand a reasonable chance of 
accomplishing this elusive objective. If they succeed in doing so, however, it 
could be because they will have broadened that scope to a considerable 
extent. From its inception, international liability has been conceived of as 
dealing with the harmful transfrontier consequences of nonprohibited activ- 
ities involving risk, such as the operation of nuclear power plants and space 
objects. The principal change -in this approach proposed by the special 
rapporteur is to include transboundary harm resulting from activities not 
involving risk. The draft would then deal not only with harm of a sudden 
and disastrous nature, but also with that of an ongoing nature. This new 
approach is in line with the views of various members who, especially for the 
last several years, have been arguing vigorously that the topic should ad- 
dress generally the increasingly serious and pressing problem of transfron- 
tier environmental harm. Furthermore, the special rapporteur has re- 

‘quested guidance from the Commission on whether the topic should deal 
with harm to the global commons. While views were divided on this issue, 
most members who addressed it appeared to favor inclusion of such harm. 
At the conclusion of the Commission’s discussion of the special rapporteur’s 
fifth report, revised Articles 1—9, which reflect the new approach to the 
topic, were referred to the Drafting Committee. 


Jurisdictional Immunities of States and Their Property 


In 1986 the Commission adopted on first reading a complete set of draft 
articles on jurisdictional immunities. This year it embarked on the second 
reading of the draft, which will be conducted in light of the comments 
received from approximately 30 governments. The Commission considered 
the preliminary and second reports of the special rapporteur, Ambassador 
Motoo Ogiso, in which he proposed revisions of the articles in light of 
governmental comments. The discussion focused on Articles 1-11, al- 
though some members commented on the remaining articles as well. At the 

` conclusion of the debate, Articles 1-11 were referred to the Drafting Com- 
mittee. The Commission also decided to give priority to jurisdictional im- 
munities at its next session, both in plenary and in the Drafting Committee, 
with a view to completing the second reading of the draft articles at that 
time, or at least by the end\of the current term of office (1991). 


Non-Navigational Uses of International Watercourses 


The Commission adopted no articles on watercourses at the 1989 session 
because of the priority given to other topics. The articles referred to the 
Drafting Committee last year (on pollution and environmental protection) 
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were not taken up by that body for the same reason. The Commission 
‘confined itself to discussing in plenary part of the fifth report of the special 
rapporteur, the author. The report contains four draft articles: Article 22, 
Water-Related Hazards, Harmful Conditions and Other Adverse Effects; 
Article 23, Water-Related Dangers and Emergency Situations; Article 24, 
Relationship between Navigational and Non-Navigational Uses; Absence of 
Priority among Uses; and Article 25, Regulation of International Water- 
courses. Only the first two articles were discussed; they were then referred 
to the Drafting Committee. The special rapporteur indicated his intention 
to submit draft articles covering the remainder of the topic at the Commis- 
sion’s next (1990) session, which would put the ILC in a position to complete 
the first reading of the draft articles by the end of its current term of office. 


Relations between States and International Organizations (Second Part) 


This item deals with the status, privileges and immunities of international 
organizations, their officials, and experts and other persons engaged in their 
activities who are not representatives of states.” Very few governments or 
Commission members have shown much interest in the topic, which ex- 
plains why the ILC has devoted very little time to it. At the 1989 session, the 
special rapporteur, Ambassador Leonardo Diaz-Gonzalez, introduced his 
fourth report, which was not discussed for lack of time. The report con- 
tained 11 draft articles covering general provisions (Articles 1-4) and the . 
legal personality (Articles 5—6), property, funds and assets (Articles 7—1 1) of 
international organizations. The objectives that the Commission has set for 
itself—inter alia, completion by 1991-of the second reading of jurisdictional . 
immunities and first readings of the draft code and international water- 
courses—make it unlikely that significant progress will be made on this topic 
by that year. 
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BOOK REVIEWS AND NOTES 


EDITED BY DETLEV VAGTS 


An Introductien to International Law. By Mark W. Janis. Boston and Toronto: 
Little, Brown’and Company, 1988. Pp. xvi, 299. Index. $14, paper. 


Public International Law in the Modern World. By David H. Ott. London: 
Pitman Publishing, 1987. Pp. xxi, 390. Index. £14.95, paper. 


International Law: A Student Introduction. By Rebecca M. M. Wallace. Lon- 
don: Sweet & Maxwell, 1986. Pp. xxiv, 275. Index. $21.25, paper. 


These three books share the aim of giving the newcomer to international 
law an overview of the subject matter, either as a stand-alone introduction 
or as a companion to the standard textbooks. The intended audience for 
each includes law students, persons interested in the legal dimension of 
international relations and lawyers whose practice has transnational ele- 
ments. The three books compete not only with each other but also with 
other paperbacks, such as Public International Law in a Nutshell (1985) by 
Thomas Buergenthal and Harold Maier! and A Modern Introduction to Inter- 
national Law (6th ed. 1987) by Michael Akehurst.? 

It is perhaps more important in the field of international law than in 
traditional “bar exam” subjects for an introductory work to communicate 
the dynamism of the subject: Why should the student want to take this 
course? Is international law “law”? Is it relevant? And so on. Teachers 
search for books that will stimulate interest in the subject and illuminate the 
issues for the beginner. The three books under review are not equally 
successful, each having its strengths and weaknesses depending on the au- 
dience. ; 

The three books are similar in overall size and structure, with Ott’s treat- | 
ment somewhat broader and more detailed, and Wallace’s the slenderest. 
Ott offers a more detailed examination of human rights law (both universal 
and regional, especially European), as well as a chapter on international 
environmental law that has no counterpart in the other two. 

Ott and Wallace organize their books along the lines of standard public 
international law textbooks, while Janis goes beyond tradition by devoting 
approximately the last third of his book to economic law (including Euro- 
pean Community law) and conflict of laws. Janis addresses the interests of 
private practitioners of transnational law as well as public law aspects of 
international economic transactions. -e 


! Reviewed at 81 AJIL 449 (1987). 
2 First dition reviewed at 65 AJIL 643 (1971). 
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All three of the books emphasize Anglo-American perspectives and are 
geared toward students from common law countries. ‘Those who come from 
different traditions will find in each of the three a straightforward exposi- 
tion of Anglo-American approaches to international law’s central problems, 
but those who want to learn more about the approaches of other countries 
will have to look elsewhere. While each author does examine some aspects 
of European law, none of the three gives much consideration to the posi- 
tions of socialist or developing countries. 

Janis lays the most stress on U.S. practice, acquainting the reader with the 
important U.S. cases, statutes and treaties throughout. In the sovereign 
immunity section, for example, the U.S. Foreign Sovereign Immunities Act 
is the center of attention, with occasional comparisons to the United King- | 
dom State Immunity Act. As might be expected, Ott and Wallace (who both 
teach in Scotland) place proportionately more emphasis on UK practice, but 
with enough references to major U.S. sources to be of use to the North 
American reader. On state immunity, for example, Ott canvasses the evo- 
lution of both the U.S. and UK positions and places them in the context of 
trends in other countries. 

Wallace’s treatment of U.S. developments is generally satisfactory but 
sometimes oversimplifies or misleads. She erroneously asserts, for example 
(p. 109), that the United States in the 1952 “Tate letter” was the first 
country to deny immunity to foreign government agencies for their com- 
mercial activities, when in fact the Tate letter itself cites nine countries as 
already having adopted that approach and several other countries as moving 
in the same direction. Her statement that “‘[i]nternational law confines itself 
to criminal rather than civil jurisdiction” (p. 101) ignores the lively contro- 
versy over claims of extraterritorial jurisdiction in civil antitrust cases and 
other private lawsuits in the United States. 

The three books differ in whether or how they communicate a sense of 
engagement in ongoing political and scholarly controversies. Ott is not 
afraid to identify with particular points of view—sometimes peculiarly 
Scottish ones. Can Scotland, for example, invoke the right of self-determina- 
tion and thereby change its relationship with the United Kingdom, or did 
the Treaty of Union of 1707 resolve that issue for all time? By suggesting 
lines of argument on this question (pp. 73—75), he brings to life abstractions 
such as natural law versus positivism, intertemporal law and jus cogens. His 
typical approach is to summarize the arguments in a current debate and to 
arrive at conclusions on the merits. While this technique usually works, on 
some occasions the unsophisticated reader may not understand that the 
author’s characterization represents a personal judgment (and sometimes 
even an idiosyncratic or minority view). This concern comes up with respect 
to disputed propositions of law? and also in the application of law to facts. 
Many experts, of course, share his evaluation of certain U.S. actions as 
“illegal” (e.g., the military interception of the hijackers of the Achille Lauro 


3 One example will suffice. As this review goes to press, the Chinese dissidents Fang Lizhi and 
Li Shuxian are being given temporary refuge in the U.S. Embassy in Beijing. The Chinese 
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(pp. 139, 142), the extraterritorial capture of drug smugglers and terrorists 
(p. 142), the bombing of Tripoli and Benghazi in response to Libyan-sup- 
ported terrorism (pp. 312-313), the invasion of Grenada (pp. 313, 317), 
support for the Nicaraguan contras (p. 317), the naval quarantine of Cuba 
during the missile crisis (p. 359)). The newcomer to international law, how- 
ever, might want to know not only that the U.S. Government has asserted 
the legality of these actions, but also that its position enjoys at least some 
support in the scholarly community. 

Janis’s choice of issues differs from Ott’s; indeed, his treatment of use of 
force, self-defense and similar issues is relatively skimpy, and “terrorism,” 
“piracy” and “hijacking” are not even index entries. But Janis’s point of 
view emerges on broad theoretical questions and on practical problems of 
economic relations. Reflecting his own interests, he devotes considerable 
attention to nonconsensual sources of international law (including natural 
law), and to equity and distributive justice. The latter discussion (pp. 62-66) 
focuses attention on an important jurisprudential problem with major im- 
plications for the claims of developing countries to a more equitable share in 
global wealth. 

Wallace rarely takes a personal position on controversial subjects; her 
method is largely one of recapitulating codification conventions and other 
authoritative statements of black-letter law. The summaries are convenient 
for readers who want a shortcut to primary texts, as long as they understand 
the limitations that this format necessarily imposes. On some occasions when 
Wallace does offer an evaluation of the legal consequences of current 
_ events, the preference for brevity has resulted in a shortage of details that 
would help the reader to understand competing arguments. For example, 
after quoting the definition of piracy from the 1958 Convention on the 
High Seas and the 1982 Law of the Sea Convention, she asserts: “The 
hijacking of the Italian liner Achille Lauro by four Palestinians in October 
1985 did not constitute an act of piracy under international law” (p. 134 
n.86). (Ott takes the same position (p. 146) with no greater elaboration than 
Wallace gives.) Which aspect of the complex definition of piracy was not 
satisfied? No analysis or facts are given, and the reader is left wondering 
whether the problem involves the term ‘‘for private ends,” “‘on the high 
seas” or something else. 

For those with an interest in economics, Janis has a chapter on the law of 
the international economy, which includes a subchapter on European eco- 
nomic law. Given the growing importance of both international economic 


authorities have condemned the United States for violating the international law of diplomatic 
relations. See Scheffer, U.S. Embassy Makes a Risky Refuge, Wall St. J., June 13, 1989, at A20, col. 
3. How does Ott evaluate such a situation? x 


General international law does not appear to recognise the giving of asylum as one of the 
proper duties or functions of a diplomatic mission, and the granting of such asylum may 
indeed appear an unfriendly act. The way therefore appears open to the host state to claim 
a right in extreme cases to enter the premises and seize the wanted person [p. 164]. 


There is no authority for the latter sentence. 
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law and European law to U.S. practitioners, this coverage is welcome. Janis 
surveys the sources of international commercial law from the ancient lex 
mercatoria to the new UN Convention on Contracts for the International 
Sale of Goods, and orients the reader to the essentials of the General 
Agreement on Tariffs and Trade, international financial institutions and 
bilateral trade agreements. He then takes up EEC law and international 
commercial arbitration, which are both of considerable interest to the prac- 
ticing bar. Other economic issues are dealt with throughout the book, some- 
times with less depth than would be expected. For example, the hotly con- 
tested question of expropriation of aliens’ property is handled under the 
heading of “Individuals as Subjects of International Law” (pp. 170-174), 
with just a few sentences to summarize the conflicting positions of developed 
and developing countries. 

Each book is indexed and contains a table of cases; Janis and Ott also 
supply tables of treaties and legislation. Ott annotates most (but not all) 
chapters with suggestions for further reading and quizzes to test compre- ` 
hension. Janis uses footnotes in support of specific propositions rather than 
chapter bibliographies, but either technique gives interested readers a series 
of supplementary sources to consult for more extended discussion of the 
points summarized in the text. Wallace has made a deliberate choice (ac- 
knowledged at p. ix) to spare the reader extensive footnotes; the “Further 
Reading” page at the end of each of her chapters typically lists the chapter 
numbers in the standard textbooks to which her chapter corresponds, with 
no more than a few specialized references. Recent developments, such as the 
Judgment on the merits in Nicaragua v. United States, that are dealt with by 
Ott and Janis occurred after Wallace’s book went to press. 


LORI FIsLER DAMROSCH 
Columbia University School of Law 


Derecho Internacional Público. II. Derecho de los Tratados. By Antonio Remiro 
Brotons. Madrid: Tecnos, 1987. Pp. 550. Indexes. 


This is the second volume of a treatise on public international law by the 
distinguished Spanish academic Antonio Remiro Brotons. The first volume 
of the series, published in 1982, dealt with the fundamental principles of 
international law.! The second volume, Derecho de los Tratados, is a system- 
atic, comprehensive work on the law of treaties. It covers a substantial range 
of issues arising from treaty making, with a focus on the 1969 and 1986 
Vienna Conventions on the law of treaties. Such issues include the process 
by which states enter into treaty obligations and the effects of their acts 
during and after the treaty-making process; the effect of treaties as to third 
parties and successor states; the revision, nullity, termination and suspension 
of treaties; and problems related to the reception of treaties in domestic law. 
The subject is enhanced by invaluable bibliographical notes at the end of 


! Reviewed at 79 AJIL 470 (1985). 
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each chapter with extensive references to European, American and Latin 
American current publications, and by a detailed topical index and other 
indexes relating to treaty provisions, laws and cases. 

The author’s style is, above all, organized and disciplined, analyzing 
treaty making step by step. Adding a lighter dimension, Remiro Brotons 
sprinkles his writings with amusing and colorful images in the Spanish tra- 
dition. In explaining the rationale for the requirement of congressional 
approval of treaties, for example, he analogizes Congress’s choice when 
confronted with a fait accompli by the Executive to a choice between the 
fate of Aida, who buried herself alive with Radames, and that of 
Desdemona, who was smothered by the jealous Othello (p. 117). The choice 
of images may in some cases reveal as much about the author as the subject. 
For instance, in his analysis of the rules of interpretation of treaties, he 
pronounces the concept of the object and purpose of treaties to be one of 
the most famous and well-suited couples in the law of treaties: the object’s 
role being realism and moderation, and that of purpose, idealism and devel- 
opment (p. 313). 

To some extent, Remiro Brotons attempts to relieve the reader of any 
illusions as to the independence of international law vis-à-vis the constraints 
imposed by domestic policies and international relations, but he stops short 
of conveying the extent of and reason for this. He attributes the lack of 
independent standing of international law in some instances to the reluc- 
tance of sovereign states to submit to an independent adjudicative process 
(p. 448). As a result, interested parties are left with more discretion than is 
desirable under a system based on the rule of law. Taking this realistic 
approach further, he denounces the test of compatibility of reservations 
with the object and purpose of the treaty as no more than a cover-up for the 
discretionary determination by the other state parties of their willingness to 
admit the reserving party (pp. 222-23). 

Similarly, Remiro Brotons presents nullity of treaties as the most debated 
and complex area of the law of treaties, an area where states have often 
“camouflaged” their political interests with technical proposals (p. 426). He 
further argues that in reality the process of nullity involves the unilateral 
qualification of facts by the interested parties and the exploitation by such 
parties of the consequences of nullity (p. 448). Also, he contends that the use 
of consensus in multilateral treaty making (rather than reliance on the 
traditional two-thirds majority vote requirement) has increased because the 
major powers have lost the certainty of control over the majority and the 
developing countries have discovered that it is to their advantage to com- 
promise with the developed countries, despite ambiguities and delays. In his 
view, attempting to uphold the two-thirds rule, instead of recognizing “lead- 
ership based on power” (p. 83), would at best result in a series of “Pyrrhic 
victories” (2d.). 

Throughout this volume, there is a recurring concern over potential 
conflicts between treaties and domestic constitutional law. There are exten- 
sive examples of the relationship between Spanish law and international law, 
and between Spanish law and the law of the European Communities. Of 
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particular interest are the analyses of conflicts arising from the complexities 
of federally structured states, the rights of states and autonomous communi- _ 
ties to enter into international obligations by means of treaties (pp. 51-54 
and 165-77) and the execution of treaties by federal states and autonomous 
communities (pp. 276-80). 


LAURA BOCALANDRO 
Of the New York Bar 


Foreign Affairs in English Courts. By F. A. Mann. New York: The Clarendon 
Press, Oxford University Press, 1986. Pp. xxiii, 195. Index. $55. 


With this short but weighty book, the distinguished scholar F. A. Mann 
has distilled into less than two hundred pages of carefully and densely 
crafted text one of the most impressive senior works of legal scholarship on 
international affairs published in recent years. As an American, this re- 
viewer cannot pretend to be able to judge the many intricate explications of 
British law expounded, or to evaluate the many forthright and frank opin- 
ions expressed about that law. However, he is tempted to compare this book 
with the now classic work about U.S. law by Professor Louis Henkin, Foreign 
Affairs and the Constitution (1972). Both books discuss legal problems in the 
context of the respective “constitutions” of these two countries, and do so 
with considerable attention to various fundamental policies motivating 
courts and governments. Both books provide expert analyses of these legal 
problems in a way that can be relied upon by “‘practitioners’” (government 
or otherwise) as well as scholars. Neither book can be ignored in any signifi- 
cant discourse about how a nation’s legal system handles a variety of foreign 
affairs problems. 

In fact, those interested in American law will find much of interest in 
Mann’s book, because the author makes comparisons between British and 
U.S. law throughout. Since the two societies have a common legal heritage, 
such comparisons might not be surprising; but since their governmental 
structures differ so significantly, it is fascinating to see the varying responses 
to similar problems offered by the two legal systems. In addition, Mann 
brings these differences to the stage in a way that can help Americans better 
understand their own law. 

Opening with a chapter on prerogative in foreign affairs, which initially 
seems alien to American legal eyes, Mann quickly plunges us into the U.S.- 
UK squabble in antitrust cases, including Laker (where his sympathies are 
obviously with the British courts). Next, his discussion of judicial review 
holds some important parallels to U.S. jurisprudence. 

Several chapters then move through some technical subjects of foreign 
affairs law, taking up facts of state, and certification. The author’s willing- 
ness to put his views out in the open becomes even more apparent here, as 
he praises the U.S. Supreme Court for a “series of decisions which are one 


! Reviewed at 67 AJIL 791 (1973). 
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of the Court’s finest contributions” (p. 41), relating to the legal effects of 
recognition or nonrecognition. As he progresses onward into justiciability, 
once again he admires the U.S. Court (this time’ referring to language of 
Chief Justice Marshall). However, as later chapters manifest, Mann is not 
always an admirer of American jurisprudence. 

His chapter on treaties is masterful and very nuanced. Most readers re- 
member that the United Kingdom is usually placed among the ‘‘dualist”’ 
nations in which treaties do not have direct domestic legal applicability. Yet 
Mann’s chapter notes a number of ways in which even treaties that lack 
incorporation in a statute have pronounced effects on domestic law. 

Mann then turns to nonconventional law, taking up perplexing questions 
of the relation of customary international law to domestic British jurispru- 
dence. He notes that “[n]o doctrine of transformation applies to customary 
international law.” But he also notes, “Such law is, however, dependent 
upon judicial sanction” (p. 121). Then let his own words reflect his views of 
an extremely sensitive and much discussed issue: 


This cannot be given and international law, therefore, cannot be ap- 
plied where it would conflict with legal rules binding upon the court, 
whether they be statutory or judge-made. But where there is no such 
restraint, where the court is free to find and form the law, it may and 
probably must apply international law which in such a case becomes 

. directly applicable and thus incorporated into and adopted by English 
law. And in such conditions the court’s decision may in turn become a 
source of international law in that it contributes to the evolution and 
recognition of a rule which up to that time may have been only a 
suggestion, an academic theory, or a controversial proposal [id. (foot- 
note omitted)]. 


Obviously, the phrase ‘‘may and probably must” flags to the perceptive 
reader that the author is still “straddling,” but who can blame him, given 
the realities of these issues? 

The author hauls out his big guns for the subject of comity, to which he 
devotes two chapters, one entitled merely “Comity,” the other ‘Public 
Policy.” He is devastating in his criticism of the soft and ambiguous use of 
the “comity” concept. On the other hand, to this reviewer’s eyes, the author 
goes very far, perhaps too far, in declaring the existence of some customary 
international law norms that he feels “govern” court actions taken under 
the guise of ‘‘comity.”’ 

Finally, also in ‘‘withering terms,” the author devotes two chapters to the 
act of state. The second of these discusses ‘‘The British Act of State,” which 
appears to be a fairly confined subject; but the preceding chapter, ‘“The 
Foreign Act of State,” plunges head-on into one of the most troublesome 
subjects of both U.S. and British law relating to foreign affairs. Here Mann 
places most (but not all) the blame on U.S. courts, noting, for example: 


there is thus need for a little self-criticism: is there really any need or 
justification for perpetuating a doctrine which, in the last analysis, may 
be no more than a self-imposed burden and restriction that could 
readily be dispensed with? Those who, contrary to the usual judicial 
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style, have thought it right in proclaiming the doctrine to utter (and to 
adopt) lofty and high-flown phrases which have led the law into a quag- 
mire, might perhaps have been less self-righteous and more realistic by 
strictly legal reasoning. They have enunciated maxims rather than legal 
principles [p. 164]. ` 


Despite its deceptively diminutive appearance, this is not a book to be 
devoured in one sitting. Rather, it is to be dipped into in relation to specific 
and troublesome problems and, on those occasions, almost parsed phrase by 
phrase. These phrases are rich with meaning, but often fun, because the 
author does not spare the reader his strongly held views. The book-as a 
whole does not project a ‘‘world view” of its subject; nor does it purport to ` 
solve the world’s problems with some overarching theory. But it is solidly 
based on many decades of experience and a honed analytical mind, which 
shows on every page. 


JOHN H. JACKSON 
Board of Editors 


Violence and Law in the Modern Age. By Antonio Cassese. Translated by 
S. J. K. Greenleaves. Princeton: Princeton University Press, 1988. Pp. 
194. Index. $29.95. 


Antonio Cassese is professor of international law and relations at the 
European University Institute in Florence and Chairman of the Council of 
Europe’s Steering Committee for Human Rights. He has edited the first 
volume of Control of Foreign Policy in Western Democracies,’ and written books 
on international law, including International Law in a Divided World? and 
now, Violence and Law in the Modern Age. 

This ‘latest book consists of an introduction, nine essays, notes and an 
index. Each essay covers a subject that, at one time or another, has preoc- 
cupied and horrified the civilized world. Indeed, the first essay, Hiroshima, 
Nagasaki and the Imperatives of the International Community, asks whether, in 
August 1945, the United States violated international legal and moral rules 
by dropping atomic bombs on two Japanese towns. 

The next essay, Why States Use Force with Impunity—The ‘black holes’ of 
international law, examines whether interstate violence is inevitable because 
of the absence of a “legal harness” to restrain such violence. In this,connec- 
tion, Cassese analyzes the situation prior to 1945, before the collective 
security system of the UN Charter came into being. He then discusses 
self-defense under Article 51 of the Charter and the post-1945 concept of 
preventive self-defense, subsequently grafted onto Article 51. It is this con- 
cept that creates the loopholes, the “black holes,” in international law deal- 


' Reviewed at 79 AJIL 267 (1985). ? Reviewed at 83 AJIL 186 (1989). 
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ing with the use of force (as regards, e.g., conflicts in the Middle East, aid to 
the Nicaraguan contras, national wars of liberation).° 

_ The third essay, Is the First Use of Nuclear Weapons Prohibited?, examines 
international law with regard to “first use” and “second use” of nuclear 
weapons. In Negotiation Versus Force, Cassese discusses the hijacking on Oc- 
tober 7, 1985, of the Italian cruise ship Achille Lauro by four gunmen who 
belonged to the Palestine Liberation Front—a faction of the PLO. In Sabra 
and Shatila, he considers the legal rules applicable to the massacre perpe- 
trated by the Phalangists in September 1982 in two Palestinian camps. 

The sixth essay, Crime without Punishment, deals with the Argentinian 
Navy Captain Astiz who, as the head of a special squad, was accused of 
having commanded and taken part in the torture and killing ofa 17-year-old 
Swedish girl and two French nuns in Argentina. The essay examines the 
case in terms of international law and British legal reasoning, which came 
into play since Astiz was captured by the British forces at the time of the 
Falklands conflict, brought to England, and then handed back to Argentina. 
The suits in Argentina charging him with torture ended in acquittal. 

In the following essay, Klaus Barbie—The exemplary life of an executioner, 
Cassese discusses the case of the former Gestapo chief in Lyons, in light of 
the U.S./British/French and Soviet agreement of August 8, 1945, which 
set up the legal framework for the trial of major war criminals of the 
European Axis powers.* He examines the effect of the ex post facto principle 
on this agreement. He further discusses the French laws that exclude crimes 
against humanity from the reach of the statute of limitations and enable 
private organizations to file suits for damages generated by such crimes. 
Cassese ends by pinpointing lessons that can be learned from the Barbie case. 

The eighth essay, Abraham and Antigone—Two conflicting imperatives,” is 
dedicated to two German soldiers who were executed because they refused 
to take part in the 1944 massacre of the inhabitants of the Italian village of 
Marzabotto. Here, Cassese examines the responsibility of a soldier who, in 


? The subject of self-defense in international law is treated in detail in an article by Oscar 
Schachter, Self-Defense and the Rule of Law, 83 AJIL 259 (1989); see also M. AKEHURST, A 
MODERN INTRODUCTION TO INTERNATIONAL LAW 262 passim (1987) (for reason United 
States did not invoke a right of anticipatory self-defense to justify the “quarantine” imposed on 
Cuba during the Cuban missile crisis). f 

4 It is noteworthy that the principles contained in the 1945 four-power agreement were 
generally recognized as binding in international law by UN General Assembly Resolution 95 (1) 
(Dec. 11, 1946). 

5 It is untenable to exemplify a soldier’s blind obedience to an unlawful order by Abraham's 
willingness to sacrifice his son Isaac by God’s commandment as told in Gen. 22:1. At the time 
Genesis was compiled (10th-5th century B.c.), child sacrifice was a common religious custom. 
Furthermore, the Bible disapproves of human sacrifice (e.g., 2 Kings 3:27; Jer. 19:5; Ezek. 
16:20). Christian theologians view the Abraham story in Genesis as an illustration of the 
willingness of God the Father to sacrifice his only son. 

® Cassese writes at 180 n.1: 7 


In 1944, German troops commanded by Colonel Walter Reder massacred all the inhab- 
itants of the small Italian village of Marzabotto . . . . Most of the 1,836 killed were 
women and children. The military action was carried out by way of reprisal for the attacks 
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complying with an order, breaches humanitarian laws.” He makes reference 
to the cases of Lieutenant Calley, Captain Dawson and others. He concludes 
that while almost all the Western and socialist states have accepted the rule 
that a soldier’s duty to obey does not supercede respect for the life and 
dignity of a human being, many Latin American and Afro-Asian states— 
obsessed with military necessity and security—have not yet adopted this 
rule. This conclusion is based mainly on the negotiating record of draft 
Article 77 of the 1977 Additional Protocols to the 1949 Geneva Con- 
ventions. 

The final essay, Front-line National Judges and International Law, examines 
the role domestic courts played in enforcing international rights and obli- 
gations in situations in which the executive took a different stance prompted 
by diplomatic caution and political fence sitting. Cassese illustrates his thesis 
by cases decided in Italy (e.g., the Federici case), Japan (e.g., the Shimoda case) 
and the United States (e.g., the Filartiga, Letelier and Siderman cases). He 
concludes that, generally, judges in democracies feel less and less bound to 
avoid international issues traditionally considered the exclusive preserve of 
the executive. 

In sum, each essay deals with particularly ghastly acts perpetrated in this 
century, so as to (1) find legal and moral rules that could be applied, (2) 
determine a message for today and tomorrow and (3) discover a possible way 
out of global disaster. The essays indicate that the role of international law is 
rather limited in situations in which a state deems that its self-interest is at 
stake. Nevertheless, even in such situations, international law is valuable 
since it offers the necessary parameters for forming moral and political 
opinion. This, in turn, is important, since states, even those in which the 
media are manipulated by government authorities, are very sensitive to 
public censure and thus are reluctant to take military, political or economic 
action that could expose them to such censure. 

Cassese presents us with a remarkable book. Its style is elegant; its con- 
tents are stimulating, provocative, sometimes controversial. It will inspire 
readers to engage in research on their own, and perhaps come up with 
realistic suggestions for solving pressing problems of the kind he describes. 
This reviewer feels that the translator, S. J. K. Greenleaves, deserves to be 
complimented as well. 


CHARLES L. KENT 
Of the District of Columbia and New York Bars 
; Barrister-at-Law, Lincoln’s Inn 


of partisans .-. . . ‘According to some eyewitness accounts, two members of the German 
troops refused to take part in the shooting of harmless civilians, and were executed by 
order of Colonel Reder., 

7 Responsibility for breaches of humanitarian laws can go both ways. The subordinate may 
be responsible for having obeyed an illegal order, and the superior for not having taken steps to 
prevent breaches by the subordinate of the Geneva Conventions and supplementary Protocols 
(Art. 86, para. 2, and Art. 87,.para. 2 of Protocol I, supplementing the 1949 Geneva Conven- 
tions). However, the United States has ratified neither Protocol I (ratified by 80 states) nor 
Protocol II (ratified by 71 states). 
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Beyond Deterrence: From Power Politics to World Public Order. By Joseph A. 
Mikus. New York, Bern, Frankfurt am Main, Paris: Peter Lang, 1988. 
Pp. vii, 219. Index. 


In a certain way Joseph A. Mikus’s Beyond Deterrence seems written at the 
wrong time. Essentially a plea for more institutionalized international coop- 
eration, the book reads like a mixture of popular declarations for world 
government by early World Federalists and postwar writings by Soviet-wary 
proponents of a Pax Americana. Concluding that the current challenges that 
the planet faces require a more credible, coordinated international response 
than what the present UN system is able to offer, Mikus proposes the 
creation of a “world authority” composed of the five permanent members 
of the UN Security Council. Such an authority—no member of which 
would have veto power—would serve as the agent for arms control and, 
with time, would act to enforce “law and order” through an organized 
army. To get there, Mikus argues, a “colossal” initiative by a major country 
is needed, and the only country capable and morally suitable to undertake 
this task is the United States. l 

For Mikus, the current “Soviet-American summitry” is a major stumbling 
block in achieving his vision of a more desirable world order. Rather than 
facilitating the fundamental transformations needed, such bilateralism 
serves to preserve the status quo under the guise of promoting “peaceful 
coexistence.” In particular, it serves as a guarantee that Eastern Europe will 
remain under Soviet influence, a recurrent concern to Mikus, a Slovak who 
served in the foreign service of Czechoslovakia before the 1948 Communist 
takeover. Instead of continuing the one-on-one dialogue with the Soviet 
Union, the United States should announce that it will henceforth negotiate 
with the Soviet Union only in a multilateral forum and should press for the 
end of Soviet “occupation” of Eastern Europe. Presumably when this is 
achieved, the United States will be in a better position to push for the 
creation of the five-country “world authority” and to offer the leadership 
within that authority to ensure world security in the context of a federa- 
tion of nations where “governments . . . rest only on the consent of the 
governed.” 

Though not necessarily any more detached from Realpolitik than those of 
other global order authors, Mikus’s prescriptions—at a time of major politi- 
cal developments within the USSR, China and Western Europe—strike one 
as particularly unreflective of the prevailing forces and relationships that 
typically determine what is feasible for the foreseeable future. Though it is 
quite possible that the ties of Eastern Europe to the USSR will loosen, this is 
more likely to occur from indigenous causes rather than from U.S. actions. 
Economic and political liberalization in the Soviet Union, if it continues, is 
likely to increase, rather than decrease, the bilateral contacts between the 
USSR and the United States. The recent stirrings in China point to internal 
changes that could have a significant impact on the conduct of Chinese 
‘foreign policy—causing this Third World power to open itself up further or 
to return to its earlier isolation. In either instance, China is not likely to bea 
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willing participant in a U.S.-inspired world federation. And the increased 
integration of the European Community, particularly after 1992, fore- 
shadows the emergence of another major power, one that may not be ready 
to share sovereignty just as it is assuming a more unified position in the 
world arena. 

Mikus is more on target when he suggests that the current Security - 
Council members have a common interest in preventing the further prolif- 
eration of nuclear weapons and therefore could be working far more closely 
together in tackling this more delineable problem. Further, the author 
correctly anchors his vision for a world order on the rule of law, illustrating 
` through historical examples the limits and dangers of political orders not 
restrained by legal principles. In this connection, he chides today’s lawyers 
for pursuing “disconnected fragments of knowledge” at the expense of 
grappling with the more fundamental questions of peace and justice. 


GABE SHAWN VARGES 
Of the New York Bar 


Revolutionaries and Functionaries: The Dual Face of Terrorism. By Richard Falk. ` 
Written under the auspices of the Center of International Studies, 
Princeton University. New York: E. P. Dutton, 1988. Pp. xxiii, 222: 
Index. $17.95. j f 


Democracies against Terror: The Western Response to State-Supported Terrorism. 
By Geoffrey M. Levitt. Published with The Center for Strategic and 
International Studies, Washington, D.C. New York, Westport, Lon- 
don: Praeger, 1988. Pp. xiv, 142. Index. $32.95, cloth; $9.95, paper. 


In a sense the two works under review stand at opposite poles in the 
burgeoning literature on terrorism. Richard Falk, professor of international 
law at Princeton University, defines terrorism as “any type of political vio- 
lence that lacks an adequate moral and legal justification,” whether com- 
mitted by revolutionaries or by governments (p. xiv). In Falk’s view, we 
cannot claim to be antiterrorist unless we renounce both government and 
nongovernment terrorism——‘“‘at the very least those forms of political vio- 
lence that seek to gain their ends by striking fear into hearts and minds and 
that refuse to respect the innocence of civilian life” (p. xvii). 

Geoffrey Levitt, who served with the State Department’s Office for 
Combatting Terrorism (1983—1986) and wrote his book with the support of 
the Council on Foreign Relations and as visiting scholar at the Center for 
Strategic and Iriternational Studies, defines terrorism inductively, through 
“specific categories of criminal acts that together compose an open-ended . 
framework to define terrorism” (pp. 6-7). Levitt’s focus is on international 
cooperation against terrorism achieved in declarations issued by leaders of 
seven industrialized countries at a series of economic summit conferences 
beginning with the 1978 Bonn Joint Statement of the Heads of State and 
Government on International Terrorism. Levitt does address a form.of 
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government conduct—the support given by states to terrorism—but the 
counterterrorist measures to which he refers are confined to measures to 
suppress what is at base nongovernmental conduct. By the very framework 
of his “inductive” approach, Levitt confines terrorism to the acts of the 
revolutionary. Acts by governments are condemned only when they are in 
support of the criminal] acts of nongovernmental actors; governmental acts, 
as such, are not “terrorism.” Levitt’s definition, effective though it is in 
describing counterterrorist measures taken through cooperation by the 
“Summit Seven,” exhibits the limited approach criticized by Falk: Levitt’s 
“state-sponsored terrorism” amounts to political violence directed against 
industrialized states and hence to pariah-state support for anti-Western po- 
litical violence. 

Falk quotes Thomas Schelling’s Arms and Influence (1966) to show that 
“terrorism—as violence intended to coerce the enemy rather than to 
weaken him militarily”—was routinely utilized by western powers in World 
Wars I and I (pp. 24-25, quoting Schelling). Although he recognizes that 
the laws of war are intended to protect the innocent and to prohibit indis- 
criminate violence, Falk observes that governments “have a poor record of 
adhering to the laws of war” and that “assessment of violations of the laws of 
war has often deteriorated into ‘victors’ justice,’ if it has been undertaken at 
all” (pp. 60-61). Counterterrorism, exemplified by the declarations of the 
Summit Seven, strikes only at revolutionary terrorism, leading Falk to ask: 
can we “confine the terrorist option to those in power already, and, at the 
same time, stigmatize its use by those seeking to challenge the status quo’’? 
(p. 25). 

Falk has asked the right question, but, to this reviewer, his answer seems 
marred by an apologia for the revolutionary terrorist. Although he uncon- 
ditionally condemns such revolutionary terrorist tactics as hostage taking, 
assassination and hijacking (p. 168), Falk, like Rubenstein in Alchemists of 
Revolution (1987), tends toward a sympathetic and even romanticized view 
of the revolutionary terrorist. Falk characterizes the revolutionary terrorist 
as ‘‘someone who is responding to deprivation and perceived injustice, 
sometimes using political means to reach a desired personal goal, sometimes 
acting in a desperate spirit of revenge and retaliation, making those who 
have caused the suffering pay” (p. 30). It is surely important to understand 
such motivation so as to be effective in dealing with conditions that spawn 
revolutionary terrorism, but, to this reviewer, understanding does not lead 
to forgiveness. Revolutionary terrorist acts ought to be condemned, sup- 
pressed and punished regardless of motivation and whether or not progress 
is made in reducing the resort by governments to official terror. 

Taking into account their vastly differing theses, each book is a sound and 
effective expositor of its views. Falk offers wide-ranging support for ex- 
panding thinking about terrorism to include indiscriminate violence com- 
mitted by, as well as against, governments. Falk’s list of unconditionally 
condemned forms of terrorism includes, inter alia, the bombing of inhab- 
ited areas, reliance on weapons of mass destruction and covert operations 
“designed to destabilize a constitutional order . . . and alter the character 
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of government by interference with self-determination”’ (p. 168). Levitt 
provides a careful and detailed review of the evolution of counterterrorist 
thinking among the Summit Seven, examining and reproducing the Eco- 
nomic Summit Conference declarations from Bonn (1978) to Venice (1987) 
(app., pp. 106-18). True to his inductive approach, Levitt’s work is more 
descriptive than prescriptive; he examines how counterterrorist measures 
have been formulated and used by the Summit Seven industrialized states as 
they have confronted state-supported revolutionary terrorism. 

From the international legal perspective, both books provide considerable 
information and analysis useful in assessing the legality of terrorist acts, but 
neither directly confronts the legal issue. Levitt examines the state practice 
on counterterrorism of the Summit Seven, but he does not analyze whether 
that practice will support general international law norms regarding either 
terrorism or countermeasures to terrorism. Falk powerfully argues that 
certain government actions, some of which are currently tolerated, ought to 
be regarded as unlawful forms of terrorism, but he does not provide explicit 
legal analysis supporting his thesis. In view of the general toleration cur- 
rently enjoyed by some of the actions that Falk condemns, such legal analysis 
must necessarily go beyond state practice to found unlawfulness on an a 
priori or fundamental or natural law basis. As to both subjects, that is, the 
unlawfulness of both revolutionary and governmental terrorism, the next 
set of books should be grounded more firmly in legal theory.. The central 
question that needs to be addressed is: how is the unlawfulness of terrorism: 
supported by current theory about the making of general international law? 


DANIEL G. PARTAN 
Boston University School of Law 


Antarctica and International Law: A Collection of Inter-state and National Docu- 
ments. 3 vols. and Index. By W. M. Bush. London, Rome, New York: 
Oceana Publications, Inc. Vols. I and II, 1982. Vol. III and Index, 
1988. Vol. I: pp. xxviii, 703; vol. II: pp. xii, 589; vol. III: pp. xi, 551; 
Index: pp. vii, 194. $50.00 each. 


These volumes are modestly intended, in the editor’s words, ‘‘to provide 
an accessible and reasonably comprehensive record of state practice over a 
whole region covering the period from the Papal bulls of 1493 to the 
present [1982]” (p. xxii). In fact, Antarctica and International Law constitutes 
a magnum opus—the most comprehensive, comprehensible scholarly col- 
lection of documents yet compiled on Antarctic law and politics. No serious 
research on Antarctic legal affairs can be considered complete without con- 
sulting Bush’s volumes. 

The documents are arranged chronologically by country. Notes and 
footnotes supply ready cross-references to other relevant documents. Dif- 
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ferent print types aid in distinguishing among document texts, editorial 
commentary and appended notes. Because the contents emphasize policy- 
making and domestic considerations impinging on the conduct of Antarctic 
affairs, the documentation consists in large measure of previously hard-to- 
get internal government memoranda, reports and interagency delibera- 
tions, as well as proposals, commentaries and exchanges between foreign 
governments. Bush has discovered a wealth of archival materials about 
national activities and policies regarding Antarctica. To his great credit, he 
has revealed many of the secrets behind official Antarctic laws and national 
policies and conveniently assembled his findings for scholars to analyze and 
assess. f , 

Volume I consists of three parts. The first is devoted to the Antarctic 
Treaty regime in general. As if symbolically chosen to underscore the need 
for environmental prudence in the region, the initial document is the con- 
stitution and procedures of the Scientific Committee on Antarctic Research, 
followed by a 1959 Chilean report chronicling brief statements of delega- 
tions to the Antarctic Treaty negotiations on various Treaty provisions. As 
to the Antarctic Treaty itself, Bush devotes more than 50 pages to a careful 
and thoughtful analysis of each article. He explains the purposes of each 
provision, the legal implications of obligations in the instrument and politi- 
cal views of various governments that affected their impression of those 
provisos. The bulk of part I, however, contains the reports and recommen- 
dations from the first 11 Antarctic Treaty Consultative Meetings, as well as 
the Agreed Measures for the Conservation of Antarctic Fauna and Flora, 
the Convention for the Conservation of Antarctic Seals and the Convention 
on the Conservation of Antarctic Marine Living Resources. 

Part II, which concerns ‘“‘general documents,” includes several highlights, 
such as the 1946 International Convention for the Regulation of Whaling, 
the 1947 Inter-American Treaty of Reciprocal Assistance (the Rio Treaty) 
and the documentary exchange between India and Chile over India’s effort 
in 1956 to have Antarctica placed on the agenda of the United Nations 
General Assembly. Part III contains an extensive collection of documents 
relating to Argentina’s activities in the Antarctic. Some 130 entries are 
provided, among them the 1493 papal bull Inter Caetera, documents per- 
taining to Argentina’s takeover of the meteorological station on the South 
Orkney Islands in 1904 and scientific activities there (1905, 1906 and 
1907), the exchange of diplomatic correspondence in 1925 and 1928 be- 
tween Argentina and the United Kingdom over the disputed South Orkneys 
and the “postage stamp war” in 1946-1947 between those two Govern- 
ments over the Falkland (Malvinas) Islands. Many of the most intriguing 
documents are diplomatic notes from the 1940s and 1950s between Argen- 
tina and the United Kingdom and Chile concerning disputed territories in 
Antarctica. This correspondence clearly points up the high national stakes 
and grave sovereignty concerns that Antarctica has historically embodied 
for each of these Governments. It thus underscores the value of the role that 
the Antarctic Treaty has performed since 1961 in preserving peace through 
international cooperation. 
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Argentina’s record (through 1978) is concluded in volume II, which also _ 
contains documents from Australia, Belgium, Chile and France. In the - 
second volume, part IV—nearly two hundred pages—is devoted to Aus- 
tralia. Among the materials are letters, notes, reports and proclamations of 
early Australian expeditions that laid the basis for Australia’s present-day 
claim. Among the outstanding entries are the Order-in-Council by the Brit- 
ish Government transferring Antarctic territory to the authority of Aus- - 
tralia (1933), the Australian Antarctic Territory Acceptance Act (1933), the 
Heard Island and McDonald Islands Act (1953), the Australian Antarctic 
Territory Act (1954), the documents and parliamentary debate over the 
proclamation in 1979 declaring (and subsequently retracting) a 200-nauti- 
cal-mile fishing zone off Australia’s claim in Antarctica and the Antarctic 
Marine Living Resources Conservation Act of 1981. 

` Part V supplies only three documents for Belgium. In contrast, the sec- 
tion on Chile in part VI furnishes some 95 entries covering 180 pages, from 
the royal letters patent of 1539 granted by the Spanish Crown to extracts 
from the 1979 decree dividing Chile’s provinces into communes, one of 
which is “Provincia Antartica Chilena.” The Chilean documents include 
exchanges with Argentina and the United Kingdom, as well as numerous 
governmental decrees affecting legal conditions in Chilean-claimed Antarc- 
tica. Among these are the 1940 decree declaring the limits to Chilean 
Antarctic territory; fascinating diplomatic correspondence with the United 
Kingdom regarding overlapping sector claims;.and Chile’s refusal to accept 
jurisdiction of the International Court of Justice, prompted by the United 
Kingdom’s Application in 1955. Several, though not all, of the more im- 
portant documents are translated. 

Part VII comprises 71 documents relating to French Antarctic activities 
from 1772 through 1978. Early accounts establishing French title to the 
islands of Crozet and Kerguelen, as well as to Adélie Land, are included. 
Particularly interesting is the exchange between France and the United 
Kingdom from 1933 to 1938 over drawing precise longitude lines for 
Adélie Land between the two halves of the bisected Australian sector. Many 
entries concern French fishing rights and regulations for Antarctic island 
possessions, such as the 1955 law establishing administrative and financial 
autonomy over French southern and Antarctic lands and the series of laws 
and decrees from 1966 to 1978 affecting proclaimed fishing limits aud 
asserted rights around French southern territories. 

The third volume, published 6 years after the first two, covers Antaretic 
activities of 12 governments. The quantity and quality of selections in each 
section vary widely. For example, part VIII on “Germany” contains only 
two entries in three pages, including extracts from the 1919 Treaty of 
Versailles relating to German colonies. Documents concerning the Federal 
Republic of Germany in part IX cover only 2 pages, and the seven entries as 
to Japan in part X, some 20 pages. Interesting among the latter are Japan’s 
renunciation of claims to Antarctica in the 1951 San Francisco Treaty of 
Peace, the 1975 arrangements with the Soviet Union about whaling and 
Japan’s 1982 law for the Conservation of Fauna and Flora. 
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There are 48 documents in part XI relating to New Zealand’s Antarctic 
history. Among the more interesting are James Ross’s account of taking 
possession of Victoria Land in 1841, reports of claims made by Edgeworth 
David (1908) and E. H. Shackleton (1909), the 1923 Order-in-Council 
under the British Settlements Act (1887) transferring government of the 
Ross Dependency to New Zealand, the 1926 Ross Dependency Whaling 
Regulations, a diplomatic exchange between New Zealand and the United 
States concerning activities of the Byrd expeditions in 1928 and 1934 in the 
Ross Dependency, and New Zealand’s Antarctica (Fauna and Flora) Regula- 
tions of 1971 and the Antarctic Marine Living Resources Act of 1981. 

The documentation in part XII regarding Norwegian Antarctic activities 
is impressive, containing more than 50 entries. Much of this documentary 
record centers on Norway’s policies affecting Bouvet Island and Peter I 
Island, rather than the continent proper. The 1911 account by Captain 
Amundsen claiming the South Pole is included, as are the 1928 royal decree 
placing Bouvet Island under Norwegian sovereignty, the 1939 royal decree 
proclaiming Norway’s sovereignty over Queen Maud Land and various 
diplomatic reactions by Germany, the Soviet Union, Chile and the United 
Kingdom. 

The only entry for Peru in part XIII is a press release announcing its 
accession to the Antarctic Treaty; similarly, a press release concerning Po- 
land’s request to participate in the 1959 Antarctic Conference in Washing- 
ton is the sole document for Part XIV. The 14 documents relating to South 
Africa in part XV are more noteworthy, and include British inquiries to 
France and Norway in 1910 about Prince Edward and Marion Islands, the 
Prince Edward Islands Act of 1948 and proclamations applying territorial 
waters (1970) and fisheries jurisdiction (1978) off the Prince Edward Is- 
lands. Only six documents are supplied in part XVI for the Soviet Union’s 
activities in the Antarctic, none more recent than 1958. 

Conspicuous in volume III for furnishing a full plate of documentary 
evidence is part XVII on the United Kingdom. Some 93 entries (nearly 200 
pages) trace British interests in the Antarctic from the exploits of Captain 
James Cook in 1772 to the South Georgia and South Sandwich Islands 
Order of 1985. Prominent among the entries are the 1892 Letters Patent 
for the Governorship of the Falkland (Malvinas) Islands, numerous mate- 
rials concerning whaling and sealing licenses around the Falkland (Malvinas) 
and South Georgia Islands, the Falkland Islands Letters Patent of 1948, 
extracts from the British Application instituting proceedings against Ar- 
gentina and Chile before the International Court of Justice in 1955, the 
British Antarctic Territory Order of 1962 and the Antarctic Treaty Act of 
1967. For legal scholars searching for historical evidence in support of 
British interests in and claims to the Antarctic, this section of Bush’s anthol- 
ogy stands among the most complete collections ever collated. 

The United States documentary record in part XVIII contains 40 entries 
spanning 115 pages. Included are legal statements by the Department of 
State detailing the U.S. position on claims to, and legal views about, Ant- 
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arctica; extracts pertaining to expeditions by Lincoln Ellsworth and 
Admiral Byrd; the 1948 U.S. draft proposals for placing Antarctica under a 
United Nations trusteeship or a condominium arrangement; the Antarctic 
Conservation Act of 1978; and extracts from the Beattie case, which arose 
from the crash of an Air New Zealand aircraft into Mount Erebus in 1979. 
The last selection of documents in part XIX relates to Uruguay. Only five 
entries are included, and only one is translated—a declaration made by 
Uruguay when it acceded to the Antarctic Treaty in 1981. 

One might be tempted to declare Bush the editor of this documentary 
record and be done with it; but his role deserves far more commendation 
than that. He is master compiler, archivist and synthesizer, as well as expert 
commentator, analyst and educator. These documents unlock mysteries 
surrounding the history and diplomacy of national activities in Antarctica. 
They indeed represent a profound contribution to the study of the progres- 
sive role of international law in the Antarctic. 

There are, however, some disappointments. The most significant is that 
Bush stuck to his original plan for volume III by cutting documents off after 
1982, even though its publication did not come until 1988. The only ex- 
ceptions are the United Kingdom’s South Georgia and South Sandwich 
Islands Order of 1985 and two entries for the United States. Consequently, 
no documents are supplied relating to the Antarctic minerals negotiations of 
1982-1988, the resultant draft ““Beeby texts” or the promulgated Conven- 
tion on the Regulation of Antarctic Mineral Resource Activities. Similarly, 
no documents are supplied for meetings of the CCAMLR Commission dur- 
ing those years. Reports of the 12th, 13th and 14th Consultative Party 
meetings are not included, nor are there any documents concerning policies 
of states added to the Antarctic Treaty Consultative Party Group during the 
1980s, such as the People’s Republic of China, India, Brazil, Italy and the 
German Democratic Republic. Also, because of their increasingly promi- 
nent role as players in Antarctic law and politics, it would have been wel- 
come to have an updated, more ‘complete selection of documents for the 
Soviet Union, Japan and the Federal Republic of Germany. 

This is not to minimize the import of Bush’s impressive work; rather, it is 
to suggest the need for another volume, or perhaps a loose-leaf binder 
arrangement, which might permit periodic updating of documentary devel- 
opments in Antarctic activities. Finally, the index is detailed, complete and 
practical. The appended bibliography, however, excludes with few excep- 
tions studies appearing after 1983. Consequently, the recent spate of books 
and journal articles concerning Antarctic law and politics are unfortunately 
omitted, though this may be explained by the editor’s design to cut off 
documents at 1982. 

These blemishes aside, Bush’s documentary record remains indispensable 
for the serious scholar of Antarctic politics. It is authoritative, conveniently 
organized and reasonably priced. Clearly, these volumes constitute the most 
complete, serviceable compilation of documents on Antarctica ever assem- 
bled, and they will undoubtedly rank among the most cited sources in the 
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legal literature pertaining to Antarctica. No university library should be 
without this extraordinary contribution to scholarship on the evolution of 
national policies in the region. 


CHRISTOPHER C. JOYNER 
George Washington University 


„Los Derechos de los Estados sin litoral y en situación geográfica desventajosa en la 
Zona Económica Exclusiva (Participación en la explotación de los recursos 
vivos). By Antonio Martinez Pufial. Santiago. Xunta de Galicia, 1988. 
Pp. 421. Summary of Conclusions in English. 


This book presents a comprehensive historical analysis of the debates and 
negotiations leading up to the adoption of the provisions concerning the 
rights and duties of landlocked and geographically disadvantaged states in 
the 1982 UN Convention on the Law of the Sea. The author, professor of 
international law at the University of Santiago de Compostela, has chosen to 
concentrate, primarily, on issues related to the exploitation and conserva- 
tion of the living resources of the exclusive economic zone (EEZ). 

The volume under review follows an orderly plan. In the first chapter, 
entitled “Diversity of geographic situations in relation to the extension of 
national jurisdiction as a determinant of the alignment of interests,” the 
author examines (1) the characteristics and interests of landlocked and geo- 
graphically disadvantaged states; (2) the alignment of interests of these 
states and (3) the EEZ’s impact on the polarization of that alignment, as 
perceived by the author. 

Geographic disadvantage and the review process of the law of the sea (in 
the Sea-bed Committee) are dealt with in the second chapter. Here the 
author comprehensively examines the evolution of the term “geographic 
disadvantage” within the Sea-bed Committee, and more specifically in its 
Sub-committee II. In chapters III and IV, he discusses the different pro- 
posals for a special legal regime for landlocked and geographically disad- 
vantaged states, in the Sea-bed Committee (ch. III) and in the Third United 
Nations Conference on the Law of the Sea (UNCLOS III) (ch. IV), which 
culminated in the approval, inter alia, of Articles 69-72 of the 1982 Con- 
vention. 

The author characterizes the special legal regime of the 1982 Convention 
as (1) unitarian, on the basis that it affords the same rights to landlocked and 
geographically disadvantaged states; (2) particularized, in that the question of 
the manner of participation of those states is subject to the conclusion of 
bilateral, subregional or regional agreements; and (3) separate, because the 
two categories of states are formally dealt with in separate provisions (Arti- 
cles 69 and 70, respectively). 

Having laid the groundwork in chapters I to IV, the author in chapter V 
analyzes the legislative history of the basic provisions (Articles 69-72) that 
regulate the rights and duties of landlocked and geographically disadvan- 
taged states. He presents an interesting analysis of the legal basis for these 
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rights. In his opinion, equity and its corollaries—nondiscrimination, inter- 
national solidarity and international social justice—are what he calls the 
“ideological spectrum” that, together with the “New International Eco- 
nomic Order” (NIEO) constitute the proximate grounds for the rights of 
landlocked and geographically disadvantaged states to share in the re- 
sources of the EEZ (p. 331). 

The author bases this conclusion on the debates that took place within 
UNCLOS III, but only the representative of Austria is quoted as referring 
to the NIEO vis-à-vis the rights of landlocked states (pp. 331-32). It is 
therefore extremely difficult to accept the far-reaching effects that Martinez 
Puñal attempts to attribute to the NIEO in relation to the drafting of 
Articles 69-72 (and others) of the Convention. 

This book provides an abundance of information, and certain issues are 
covered in greater depth than can be found elsewhere. Yet some sections 
are written in rather turgid prose, which at times becomes repetitious and 
even confusing. For example, in connection with the meaning of “land- 
locked state,” the author explains “as we had said in Chapter I, the distinc- 
tive feature of land-locked states is that they do not have a sea coast” (p. 
298). In the following three paragraphs, the author, in similar terms, man- 
ages to remind the reader, on at least three different occasions, of the 
meaning of landlocked state. The same definitions can be found again at 
page 410. There is also an excess of quotations of inconsequential state- 
ments made by delegates who participated in the Sea-bed Committee and in 
UNCLOS III, as well as works of numerous writers whose overall signifi- 
cance is, at best, debatable. The work, therefore, although well researched, 
is fundamentally descriptive rather than analytical. 

These observations aside, this book, on the whole, is very informative and 
represents an important contribution to the literature on landlocked and 
geographically disadvantaged states. 


DOMINGO E. ACEVEDO 
Washington College of Law 
The American University 


La responsabilité internationale encourue en raison des activités liées à l’utilisation 
de l’énergie nucléaire. By Angelo Miatello. Bern, Frankfurt am Main, 
New York: Peter Lang, 1986. Pp. 121. $19.25. 


The stated objective of this study is to find out whether any rules of 
international law exist that would determine the liability of states for nu- 
clear incidents. The present publication is the result of research Dr. Miatello 
undertook some years ago for a seminar of the Hague Academy of Interna- 
tional Law. Yet his concise analysis of laws and doctrinal developments in 
the field of nuclear activities is still pertinent to ongoing efforts to install a 
uniform international system of liability for nuclear hazards. 

The first four chapters deal with civil liability for damages arising from 
peaceful uses of nuclear energy and open with a brief examination of risks 
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and corresponding liability usually imposed in the laws of the West. Here, as 
the author notes, a strict, absolute liability is typically associated with extra- 
hazardous activities. 

In the next chapter, Miatello first traces how the principle of absolute 
liability is applied to inherently hazardous nuclear activities in municipal 
laws of Western Europe and North America. Then he compares four inter- 
national conventions on liability for nuclear incidents: the 1960 Paris 
(OECD-NEA) Convention; the 1963 Vienna Convention; the 1962 Brussels 
Convention concerning (merchant) ships with nuclear propulsion; and the 
1971 Brussels Convention on liability for ocean transportation of nuclear 
substances. They establish separate international legal frameworks for a 
civil action for indemnity—on the basis of the municipal law of individual 
contracting parties—in transfrontier nuclear incidents. As the author points 
out, their most important rule is a uniformly adopted principle of absolute 
liability for nuclear hazards and its exclusive imposition on the operators of 
nuclear installations. They also adopt international minima and maxima for 
compensation. 

The specific impact of the Conventions on the contracting states’ interna- 
tional responsibility for nuclear hazards is investigated in chapter 3. The 
states are now obliged to ensure, through the mechanism of municipal 
atomic laws, an appropriate, nondiscriminatory indemnification for trans- 
frontier damages in the contracting states. Moreover, they have the duty to 
provide public funds (within the established limits) when those of the opera- 
tor would not suffice. Besides, the contracting states are directly liable when 
operating nuclear installations, a liability effectively secured by their renun- 
ciation of recourse to sovereign immunity when sued for damages. 

The liability of contracting states for nuclear hazards under international 
law, but outside the framework of the Conventions, is analyzed in chapter 4. 
In this context, the author notes that the contracting parties retained the 
right of recourse to international law for transfrontier damages. But the 
successful pursuit of such claims may be difficult, unless a specific nuclear 
operation violates an international treaty, because otherwise nuclear activi- 
ties are not illegal under international law. But the author also points to 
various doctrinal declarations, chiefly relying on opinions of the Interna- 
tional Law Commission, that even if some activities may not be illegal per se, 
their particular operations may cause such enormous and often irreparable 
damage, e.g., to the environment, as to make them illegal. Miatello objec- 
tively admits that those declarations do not determine liability under inter- 
national Jaw for peaceful uses of nuclear energy. 

The liability of states in cases of military use of nuclear energy, whether in 
peace or war, is discussed in some depth in chapter 5. As in the situation 
described above, states are liable in peacetime for the use of military devices 
only if it is prohibited under an international treaty, as are, for instance, 
military nuclear experiments in space. The validity of this principle was 
evidenced in the International Court of Justice’s decision concerning the 
Moscow Test Ban Treaty of 1963. An attempt to extend the application of 
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the Treaty to noncontracting parties, under the assumption that its princi- 
ples became part of international customary law, failed. 

When it comes to the use of nuclear weapons in armed conflicts, individ- 
ual positions of states, as well as doctrinal developments, sharply differ. The 
author marshals here an impressive array of references to UN resolutions, 
the Shimoda decision, Additional Protocols I and I] to the Geneva Conven- 
tions of 1949 and doctrinal developments, in support of the notion that 
under international customary and humanitarian law the use of nuclear 
weapons is banned. That, of course, would establish absolute liability for 
their use or threat of use in armed conflicts. But he also observes that a 
number of states and particularly the nuclear-weapon states, as well as 
groups of international jurists, reject this position, pointing to the principle 
of the sovereignty of states recognized under international law and the 
rights derived from this principle. 

Ultimately, Miatello concludes that jus cogens and the natural interest of 
human society in its survival will determine international law rules for the 
uses of nuclear energy. We should not dismiss this conclusion lightly. In the 
past, doctrinal developments often served as guides to the future progres- 
sive evolution of international law. Current diplomatic initiatives in the field 
of nuclear energy support Miatello’s position. 


Jay G. POLACH 


Law, Ethics, and the Visual Arts (2d ed.). Vols. 1 and 2. By Jobn Henry 
Merryman and Albert E. Elsen. Philadelphia: University of Pennsyl- 
vania Press, 1987. Pp. xxiv, 756. Index. $89.95. 


International protection of the cultural heritage of nations and human- 
kind has become a common topic in legal literature. A measure of its signif- 
cance is that the subject pervades the first 139 pages of this anthology of art 
law. These pages are organized into two chapters: “Plunder, Destruction, 
and Reparations” and “The Illicit International Trade in Art: Who Owns 
the Past?” The authors, one a lawyer and the other an art historian, bring a 
wealth of teaching and practical experience to the selection and organiza- 
tion of materials and the formulation of questions and observations. 

This second edition, in a greatly improved format, trims a good deal of 
historical underbrush to make way for important legal developments of the 
last decade, particularly in U.S. federal courts. Issues of private interna- 
tional law, repatriation, national antiquities laws and “retention vs. protec- 
tion” receive greater attention. The materials include the Convention on 
Cultural Property Implementation Act of 1983 (U.S.) and comments about 
the role of the new Cultural Property Advisory Committee which that 
legislation established and which has already dealt with several requests for 
protective assistance by foreign governments. 

There are gaps in the book. For example, there is only passing coverage, 
at most, of marine archaeology, repose legislation, excavations in occupied 
territory, the relationship between law and the economics of the interna- 
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tional market, and the role in the legal process of nongovernmental organi- 
zations and nonbinding resolutions of international organizations. Despite 
these gaps, the materials are about as comprehensive as is feasible for 
classroom use. Although this review is limited to primarily international 
materials, the book as a whole seems suitable for both the classroom and the 
reference desk. 

Much of the contemporary debate in this sphere of law arises out of the 
sometimes conflicting interests between countries of origin of cultural prop- 
erty, actual or derivative, and collecting or importing countries. As Japanese 
collectors and others drive up prices on the art market and develop greater 
interest in, and access to, the heritage of such historically collecting coun- 
tries as the United States, international constraints on trade have become 
more appealing and accepted. A UNESCO Convention provides the basic 
framework for helping to accommodate the competing interests, but it still 
enjoys toc few parties and suffers from too much controversy about the 
reach of national antiquities and export laws. Merryman and Elsen have 
carefully highlighted this controversy. However, a concluding note on the 
retention and repatriation of cultural property seems somewhat too un- 
charitable toward country-of-origin controls and overgenerous toward the 
merits of freer trade in cultural property. 

Rather than extending this rather sterile debate, the most fruitful scholar- 
ship and policy development today focuses on proposals for strengthening 
the UNESCO mechanism; for encouraging long-term loans of material and 
other institutional cooperation; for helping poor countries to excavate, dis- 
play and protect their heritage; and for releasing duplicative or site-insignifi- 
cant material abroad. Schemes of triage, by which scientists and museum 
officials employ scarce resources effectively, offer an ethical and legal model 
for deciding what should stay at home and what should be allowed to enter 
the global market. For example, objects might be divided into four catego- 
ries: those whose long-term retention by a country of origin is imperative; 
those whose retention for medium-range research needs is important; those 
whose short-term retention is necessary for documentation or temporary 
display; and those that are expendable. In the progressive development of 
the law along these lines, Law, Ethics, and the Visual Arts is a treasure chest of 
historical background, thinking and criticism. 

James A. R. NAFZIGER 
Willamette University 


International Transactions in Services: The Politics of Transborder Data Flows. By 
Karl P. Sauvant. Boulder and London: Westview Press, 1986. Pp. xxiii, 
372. $38.50. l 

Trade and Foreign Direct Investment in Data Services. By Karl P. Sauvant. 
Boulder and London: Westview Press, 1986. Pp. xv, 223. Index. 
$30.50. 

In the international economic system, “information,” like energy and 
transport, is a basic requirement for economic exchange. One need only 
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think of the worldwide network of reservation systems for civil aviation, 
hotels and car rentals. International credit card systems could not exist 
without instantaneous access to verification centers via data communication 
networks. Numerous data bank services enable users to receive information 
quickly from a wide variety of data bases, which must be constantly updated. 
An example is Reuter’s financial information system. In industry, “‘just-in- 
time” production with its considerable savings in logistics and warehousing 
costs is made possible by electronic data flows. In trade, electronic data flows 
resulting from efforts to standardize shipping documents offer considerable 
cost-saving potential. Major banks transfer money around the globe in sec- 
onds. On the basis of modern telecommunications, ideas and money move 
across borders at a speed never before seen. 

In International Transactions in Services: The Politics of Transborder Data 
Flows, Dr. Karl P. Sauvant begins by examining the rise of data services (data 
processing, software, data bases and telecommunication services) and their 
impact on international economic transactions. On this basis Sauvant then 
analyzes trade and foreign direct investment services and describes the 
policy positions of various countries and regions as they emerged in the 
years preceding the present GATT round in Punta del Este, Uruguay 
(which began in September 1986). The book concentrates on the economic, 
political and legal developments in the field of transnational data services 
during that period. 

In fact, this book, in conjunction with Sauvant’s second work, Trade and 
Foreign Investment in Data Services, is indispensable reading for anyone who 
wants to understand the emergence of the issues pertaining to services, now 
dealt with in the new GATT round. Both books are—to the extent possi- 
ble—supported by data and original documents. 

For international economists and political scientists, the two books are of 
equal value, though the volume dealing with international transactions in 
services is wider in scope and more conceptual. The latter is indeed one of 
the first comprehensive reviews of the international policy discussion on 
trade and foreign direct investment in services, and attempts to deal—on a 
solid empirical basis—with the impact of data services upon international 
trade. For the public international lawyer, the volume on international 
transactions in services is the more tempting because Sauvant perceptively 
presents the possibilities for settlement of conflicts through foreign trade 
diplomacy and, notably, international economic law. 

According to Sauvant, one result of the neglect of services in the interna- 
tional sphere has been that services transactions remain without a compre- 
hensive international regime of rights and responsibilities and therefore 
lack the discipline and predictability associated with such a regime. Sauvant 
points out that the international trade regime as embodied in the GATT 
does not apply to trade in services but only to trade in goods. And as for 
foreign direct investment, no multilaterally agreed set of rules exists. 

One of the great merits of Sauvant’s book is that it deals with trade and | 
foreign direct investment services not separately but in an interrelated fash- ` 
ion. The justification for this approach is—as the book demonstrates—that 
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the provision of certain services through trade requires foreign direct in- 
vestment (e.g., the export of complex software packages may require the 
establishment of a local affiliate to permit the adaptation necessary for its 
installation), and that increased foreign direct investment, in turn, requires 
trade in services for its operation (i.e., continued access to a central data 
base). This interrelation leads to conceptual innovations such as the “right 
of presence” and “establishment trade.” “Right of presence” grows out of 
the importance of access to local distribution systems for trade in services. 
“Establishment trade” involves a broadening of the traditional definition of 
trade—which requires transactions between residents and nonresidents, 
either in the form of “cross-border trade” or “within-border trade” —to 
include those transactions emanating from locally established foreign affili- 
ates. Sauvant explains that “the right of access” is a necessary complement 
to the “right of presence” (and especially to one of its components, the 
“right of non-establishment,” which is another conceptual innovation). 

The author, who is affiliated with the United Nations Centre on Trans- 
national Corporations (CTC), suggests that the first requirement for keep- 
ing potential conflicts under control is to recognize that the classical law of 
international coexistence is increasingly being supplemented by a more 
highly developed law of international cooperation, which asks states to coop- 
erate positively at the bilateral, regional and global levels. This spirit is the ` 
foundation of international organizations like the United Nations family, 
notably the ITU and CTC, and GATT and the OECD. Particular attention 
is given by Sauvant to the “OECD-Data Declaration” regarding commercial 
data flows (April 11, 1985). In this document OECD countries in particular 
announced their intention to keep access to data banks and information 
open (this must be seen against the real and perceived difficulties associated 
with “access” to data banks having a dominant market position), and to 
strive to maintain the present state of liberalization of transborder data 
flows and eliminate remaining obstacles. Although it is not legally binding, 
‘this OECD declaration, which combines classical export liberalization with a 
basically new “claim” to the right of access to critical information resources, 
is very important for further development of norms for the “international 
information economy.” 

On the other hand, Sauvant points out that the need for a comprehensive 
international framework for foreign direct investment takes precedence 
over the services discussion. Although foreign direct investment has become 
the most important international economic activity, no framework compa- 
rable to that provided by GATT for trade and the IMF for finance exists. 
All countries, Sauvant emphasizes, including the most important developed - 
countries, concur that a code of conduct is needed, and the international 
trade unicn movement and the international business community agree. 

Thus, in 1977 an intergovernmental working group established by the 
UN Commission on Transnational Corporations conducted negotiations on 
a code of conduct for foreign direct investment. These negotiations have 
not yet led to the desired result. Sauvant’s question is, will the Uruguay 
Round on services negotiations facilitate agreement on an international 
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direct investment code or will it serve as a reason for further delaying the 
adoption of this instrument? l 

Sauvant’s book conveys the idea that the GATT principles on transpar- 
ency, market access and nondiscrimination in the form of conditional most- 
favored-nation treatment, and to some extent the notions of free and inno- 
cent transit (transmission), right of establishment, antitrust and extra terri- 
toriality, might be applied to trade in services. There may be a need for 
further conceptual development, notably for national treatment where we 
find two notions, one based on the GATT and the other on the OECD 
instrument relating not to incoming goods but to the establishment of eco- 
nomic actors. These principles could be complemented by the notion of 
public and private monopolies and access to information services, particu- 
larly in situations of dependence and vulnerability. 

While Sauvant’s book is quite comprehensive and deals with most of 
the relevant topics, at least two sets of issues could have been dealt with in 
more depth. 

First, the question could have been asked whether it would be reasonable + 
to develop, in parallel with the concepts for trade in services and notably 
information services, guidelines for ‘‘positive adjustment” concerning tech- 
nology investment in particular. The objective of these guidelines, inter alia, 
would be to ensure that countries avoid unduly high opportunity costs in 
technological and industrial development. Such opportunity costs can have 
negative social and economic impacts. On the other hand, it is necessary to 
promote the transition toward the information age, a process that implies 
acquiring the capacity to use new information technologies so as to become 
an efficient producer and exporter of services. Achieving these objectives 
could be a matter not only of planning but also of creating the appropriate 
legal framework for the liberalization of innovation and market forces. 

Another set of relevant issues relates to “network integrity”: the require- 
ment for protection of both the transmitted data and the transmission 
equipment comes partly from conventional data protection (privacy), but 
also from the business sector, which wants to ensure the confidentiality of its 
dealings, and from government, which is concerned particularly with the 
flow of intergovernmental information. The debate over “unclassified but 
sensitive data,” i.e., the attempt to create a third category in addition to 
classified and unclassified information, shows the political complexity of this 
problem, which will become a major challenge for the international law of 
telecommunication and data services. 

Sauvant considers that the efforts of the International Telecommunica- 
tion Union and the GATT may be seen as complementary. Indeed, the 
outcome of the recent World Administrative Telegraph and Telephone 
Conference (WATTC-88) may be instructive to the GATT, considering 
that worldwide telecommunication transport capabilities are major prereq- 
uisites for innovation and further development of the transnational operat- 
ing services industries. 

Sauvant’s books are carefully balanced and part of the continuous process 
of rethinking and reshaping the international system. Both books are an 
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important contribution to furthering discussion of an international public 
policy framework for trade and foreign direct investment in data services. 


Kaus W. GREWLICH 
Federal Foreign Office, Bonn 


Human Rights and U.S. Foreign Policy: Congress Reconsidered. By David P. 
Forsythe. Gainesville: oe of Florida Press, 1988. Pp. xii, 224. 
Index. $24. 


It is well-known that Jimmy Carter was the first President to give human 
rights a prominent place in U.S. foreign policy. But the first initiative came 
from Congress, which mounted a concerted campaign to elevate the status 
of human rights considerations during the Nixon and Ford administrations. 
Moreover, despite President Carter’s substantial efforts to promote human 
rights abroad, Congress found that it had an important role to play in 
monitoring even his administration’s implementation of the policy. And it 
was Congress, more than any other public institution, that ensured the 
endurance of the U.S. Government’s human rights policy when the first 
Reagan administration sought to dismantle it. 

David P. Forsythe, a professor of political science at the University of 
Nebraska, understands the nature and significance of Congress’s role in 
launching, shaping and sustaining U.S. efforts to promote greater respect 
abroad for internationally recognized human rights. His book marshals 
ample evidence of the weaknesses and failures of Congress in this enter- 
prise—its inconsistencies, its uneven record of success in securing compli- 
ance with the human rights conditions it has legislated, and its members’ 
frequent disposition to bend principle to accommodate political expediency 
when voting on human rights measures—but Forsythe does not lose sight of 
Congress’s most substantial accomplishment. Despite its flaws, Forsythe 
concludes, ‘‘Congress has made an important contribution to U.S. foreign 
policy by putting human rights back on the agenda and by pressuring the 
executive branch to pay serious attention to human rights, and not just in 
communist countries” (p. 171). 

Congress has pursued various strategies to this end, and Human Rights and 
U.S. Foreign Policy provides a comprehensive description of its legislative 
activity on human rights from 1973 through mid-1987, focusing on the 
period up to 1984.’ The book also attempts to measure the impact of 
Congress’s more significant legislative efforts on executive policy and on the 
countries. that have been their subject. 

Forsythe places special emphasis on the role of congressional oversight in 
ensuring compliance with human rights legislation, much of which is framed 


' The study focuses on legislation, and does not attempt to analyze nonlegislative congres- 
sional activities relating to human rights, such as interventions on behalf of human rights 
victims by individual senators or representatives, or informal means of exerting congressional 
pressure on the executive branch. 
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in terms of restrictions on executive action. A substantial portion of his 
study is devoted to tracing congressional “follow-up” activity on key human 
rights legislation, including subsequent legislation designed to strengthen 
earlier laws. 

The author’s most original contribution is his statistical analysis of con- 
gressional voting on human rights measures during the Carter and first 
Reagan administrations (1977-1984).? After identifying various types of 
human rights bills that were adopted by consensus, Forsythe uses a statistical 
analysis to identify variables that explain voting patterns with respect to 
those bills that did not garner consensus.” 

His principal finding is that attitudes toward national security, as meas- 
ured by the National Security Index (NSI),* and party affiliation are strong 
indicators of how someone will vote on human rights measures. Persons who 
score high on the NSI, generally indicating a tendency to support “higher 
military spending and usually a conservative slant on foreign policy” (p. 40), 
are likely to support “‘pro-conservative” and “‘anti-liberal” human rights 
bills, as are Republicans. Conversely, Democrats and persons who score low 
on the NSI are more likely to support “liberal” human rights measures. 
(Although Forsythe does not set forth a definition of ‘‘liberal”’ or “‘conserva- 
tive” in this context, it is clear that he uses the term ‘‘conservative’’ to refer 
to “human rights policies protecting rightist regimes and punishing leftist 
ones” (p. 49) and “liberal” to refer to measures that do the inverse.)° 

In his analysis of the legislation itself, the author revisits some familiar 
themes, such as the view that Congress typically prefers attaching human 
rights conditions to executive requests for foreign aid to denying the re- 
quest outright since its members are averse to taking action that would make 
them fully responsible for any failure of policy. Forsythe does a good job of 
summarizing the debates and expert analyses respecting key developments 
in congressional human rights activity, though his analysis of the political 
dynamics surrounding—and determining the fate of —human rights legisla- 
tion rarely achieves the depth or reflects the nuance of such earlier, more 
narrowly focused, works as Lars Schoultz’s Human Rights and United States 
Policy toward Latin America (1984) and Stephen B. Cohen’s Conditioning U.S. 
Security Assistance on Human Rights Practices.® 


? This study updates and expands the scope of an earlier analysis of voting by senators on 
human rights bills. See Avery & Forsythe, Human Rights, National Security, and the U.S. Senate: 
Who Votes for What, and Why, 23 INT'L STUD. Q. 303 (1979). 

3 This analysis, presented in chapter 2, assumes some familiarity with statistical methodology 
and terminology. 

1 This index is prepared by the private American Security Council, and is based upon voting 
records of senators and representatives. 

5 While Forsythe’s data illuminate congressional voting patterns on human rights bills, it is 
difficult to tell how far his findings go in predicting behavior. Forsythe applies his statistical 
analysis to 16 votes that he characterizes as “representative.” Although he explains the political 
significance of each of the votes included in his study, he does not identify general criteria used 
to select human rights votes for study other than their susceptibility to statistical analysis. 

676 AJIL 246 (1982). 
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The strength of this work lies, instead, in the breadth of the material that 
Forsythe has assembled and in his systematic analysis of large patterns. This 
is one of the most comprehensive accounts of congressional human rights 
legislation available, and will be an invaluable resource to students of U.S. 
human rights policy. 


DIANE ORENTLICHER 
Yale Law School 


The Grand Strategy of the United States in Latin America. By Tom J. Farer. New 
Brunswick and Oxford: Transaction Books, 1988. Pp. xxxii, 294. 
Index. $39.95. 


Tom Farer loves polemics, and he is a master advocate of thoughtful, but 
also at times controversial, policies. He displays his talents in this book with 
characteristic eloquence and grace. 

The bock collects 23 essays, all but one of which were published during 
the preceding 20 years; only the introduction was written explicitly for this 
volume. Although chapters 12 and 13 focus on analytical issues pertaining 
directly to international law, most of the other chapters were not intended 
as scholarly pieces of the sort that appear in learned journals. Rather, they 
were written for the general public to provoke, and to contribute to, intelli- 
gent debate about issues of significance to the United States, especially, 
though not exclusively, in its relations with Latin American countries. Thus, 
the book’s chapters were first published in Foreign Policy and the New York 
Review of Books or in books aimed at the educated general public. The book is 
organized into four sections, each of which has a distinctive aim and style. 

Part I (the introduction and the first five chapters) is concerned with 
general issues of U.S. strategy, morality and national interests. It ranges 
widely in subject matter; though it draws many examples from the Latin 
American setting, these chapters are informed by Farer’s broad intellectual 
interests and knowledge. They are fiercely polemic in their intent, with 
former UN Ambassador Jeane Kirkpatrick cast as Farer’s premier antago- 
nist. These chapters may also be the most interesting to a wide array of 
readers—even those who may disagree with Farer—because of the force, 
clarity and enduring conceptual worth of their arguments. 

Farer’s central claim is clear: “In viewing Third World civil wars, 1. . . 
remain powerfully influenced by the conviction that changes of regime, 
however accomplished, in the poorer parts of the globe will rarely be very 
consequential for the East-West balance of power or for other pressing 
strategic interests of the United States” (p. xiv). In chapter 1 Farer de- 
scribes, supports and develops the bases for this proposition, and tests his 
views against the Carter administration’s experiences in Iran, Nicaragua 
and Ethiopia. Had the Carter administration agreed with him, Farer argues, 
U.S. policy would have been less unsuccessful toward Iran and Nicaragua. 
The Ethiopian case, Farer avers, was different: the effect of the Carter 
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administration’s restraint was to evict the Soviet Union from its significant 
naval facilities in Somalia and to saddle it with the great costs of arming and 
financing a murderous Ethiopian regime during an endless civil war, 
thereby allowing the Soviet Union to waste its own resources. 

The main difficulty in assessing the validity of his claims is that Farer 
necessarily must rely either on counterfactual claims or on claims about 
likely outcomes in a history that is yet to occur. Nonetheless, to Farer’s 
credit, the alleged Soviet “gains” of the middle and late 1970s look much 
less worthwhile from the perspective of the late 1980s. Soviet allies in 
former Portuguese Africa, or in Ethiopia, South Yemen, Afghanistan and 
Indochina, are not beacons of peace or prosperity; they are burdens on, 
rather than assets for, the USSR. The policy view that Farer calls neoreal- 
ism, with a more relaxed attitude toward fratricidal regime changes in the 
Third World, seeks to derive advantage for the United States from the 
country’s economic and ideological strengths in world affairs, in the expec- 
tation that even Soviet clients will need to deal with the United States in 
ways that serve U.S. interests. 

One unfortunate byproduct of Farer’s ease with words is that, at times, he 
cannot resist the charm of a provocative sentence, even if it is inaccurate. 
This is especially the case with the polemics in part I. Consider the following 
characterization of the outcome of the Alliance for Progress: “The alliance 
was Conrad’s Kurtz, noble work gone rotten in the doing of it, ending not in 
a whimper but a shriek from the chambers of torture established by the 
officers supposedly learning democracy as well as counterinsurgency in our 
military schools” (p. 49). Well, not quite. By at least one measure of prog- 
ress—economic growth—Latin America did well during the 1960s. Meas- 
ured in 1986 constant dollars, the region’s gross domestic product (GDP) 
increased 73 percent from 1960 to 1970; per capita GDP, equally meas- 
ured, grew 31 percent during those 10 years. Latin America’s economy 
grew faster than that of the United States at that time.' Nor is it accurate to 
describe all U.S. training of government forces in Latin America as the prep 
room for the torture chambers. Indeed, by Farer’s own account, at least one 
U.S. trainer (himself!) worked with “a Third World police force . . ... 
[that] did not torture and did not make people disappear” (pp. 98-99). 

Part II focuses on human rights. It describes the Inter-American Com- 
mission on Human Rights, of which Farer was a member from 1976 to 1983 
and Chairman from 1980 to 1982. It characterizes its work, assesses the 
dilemmas in making judgments about human rights issues, and weighs the 
complex and occasionally conflicting human aspirations toward civil and 
political liberties, as well as toward economic and social rights. In chapter 9, 
the most intriguing in the book, Farer adopts the persona of an articulate 
torturer who defends the profession. Farer does so with integrity and bril- 
liance unsurpassed by others who have attempted similar approaches toward 
similar ends. 


! Computed from INTER-AMERICAN DEVELOPMENT BANK, ECONOMIC AND SOCIAL PROG- 
RESS IN LATIN AMERICA: 1988 REPORT 540 (1988). 


976 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 83 


Chapter 8 may be the most empirically useful. Farer assesses the 
performance of the Inter-American Commission on Human Rights as it 
related in particular times and contexts to U.S. government policies. He 
demonstrates that the. Commission had real impact in specific cases, such as 
Nicaragua and El Salvador in the 1970s. He also shows that the Commis- 
sion’s findings were sometimes supportive of, and sometimes in opposition 
to, U.S. government goals. Finally, he is honest in indicating instances in 
which the Commission’s work made no appreciable difference (Panama in 
the 1970s). These empirical findings buttress the view that human rights 
international organizations—even those that lack enforcement power—can 
make a significant difference in some cases, and that they can operate within 
a zone of autonomy from governments to ensure their international credi- 
bility. 

Part III presents the most scholarly chapters. Farer explores the nature of 
law in a decentralized international system, the understanding of the role of 
force under the regime established by the United Nations Charter and the 
evolution of international consensus and dissensus with regard to the law- 
fulness of foreign intervention in civil strife. Farer’s polemical instincts 
recede but do not disappear; they are put to different use. He describes, 
elucidates and assesses varying perspectives on each of these three funda- 
mental topics. Although he does not shy from stating his preferences, the 
intent and the style are thoughtful, and Farer is fair even toward those 
whose views he does not share. Above all, Farer wishes to defend the theo- 
retical and practical worth of the use of “verbal prescription,” though 
mindful of the particular contexts in which legal rules exist. 

Part IV deals entirely with Central America, but it. is the least intellec- 
tually interesting section of the book. The pieces are too tied to the particu- 
lar moments earlier in the 1980s when they were written, too engaged in the 
sort of polemics about which we no longer care so much. Nevertheless, 
much of what Farer says would have been more interesting if these chapters 
had been rewritten to respond to the passage of time. For example, the 
“Finlandization” of Nicaragua remains an intriguing idea, one of greater 
interest to a Bush, than to a Reagan, administration. Similarly, the relative 
merits and efficacy of U.S. occupation policies—the Japan 1945 or the 
Grenada 1983 strategy—in bringing about fundamental changes deserve 
greater discussion. But this section has the feel of dated journalism. 

Though Farer takes issue quite sharply with virtually everyone who has 
ever conducted U.S. foreign policy, the entire premise of this collection of 
essays reveals his substantial faith in the capacity of the United States to 
advance its interests and those of its allies, and in the moral worth of the 
liberal democratic values that have informed much of the political evolution 
of the United States. These unspoken premises are especially evident in part 
I, but they inform the entire work. 

_ Farer’s goal is to reveal the assumptions about values and interests that 
have misguided, in his view, U.S. foreign policy toward the Third World, 
and especially toward Latin America, and to sketch an alternate approach: 
one that has faith in the capacity of the United States to survive, prosper and 
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lead by lawful means, without using force unilaterally in settings and cir- 
cumstances that are likely to retard the achievement of U.S. goals (even if 
such actions appear to be temporarily successful), or that are likely to cause 
damage to the ideal of a humane world order for which the United States 
seeks to stand. 


JORGE I. DOMÍNGUEZ 
Harvard University 


Facing the Holocaust in Budapest: The International Committee of the Red Cross 
and the Jews in Hungary, 1943-1945. By Arieh Ben-Tov. Geneva: Henry 
Dunant Institute; Dordrecht, Boston, London: Martinus Nijhoff Pub- 
lishers, 1988. Pp. xvii, 492. Index. DfAl.100; $49.50; £29.50. 


Arieh Ben-Tov is a Polish-born Israeli lawyer and historian. He survived 
the Auschwitz concentration camp—where both of his parents and four of 
his siblings were murdered. In Facing the Holocaust in Budapest, he focuses on 
what the International Committee of the Red Cross (ICRC) might have 
done to save the Jews of Hungary. Recounting the daily deeds during the 
last months of the war, he acknowledges that once the ICRC decided to act, 
its achievements were truly great. Yet, understandably, he cannot avoid the 
bitter conclusion that “for many this came too late” (p. 389). 

After tracing the roots of anti-Semitism in Hungary, Ben-Tov outlines the 
origins of the ICRC and its efforts to mitigate some of the inhumanity of 
war. He argues that the statutes of the ICRC contained a broad mandate to 
carry on any humanitarian initiative within its traditional role and that it was 
not confined to strict adherence to the prevailing conventions. He endorses 
the argument forcefully advocated by the World Jewish Congress—citing 
Oppenheim-Lauterpacht—that the 1929 Prisoners of War Convention 
guaranteed protection to every individual deprived of liberty for military 
reasons, and that since military necessity was the reason given by the Ger- 
mans for seizing Jews, the Red Cross had authority to intervene. 

Red Cross headquarters in Geneva saw things differently. Influenced by 
Switzerland’s traditional insistence upon strict neutrality, ICRC President 
Max Huber, a renowned international jurist, knew that Germany would 
insist that the Jewish problem was an internal matter. Huber stressed the 
inability of the Red Cross to interfere in the internal affairs of states and the 
need to comply strictly with its authorized function lest it forfeit its power to 
help. He instructed ICRC delegates to proceed cautiously and diplomati- 
cally. The position was best stated by the ICRC’s delegate to the United 
States: “We are only private individuals, what can we do with a great power 
which is determined to exterminate a race?” (p. 56). 

According to the author, a great deal could have been done if there had 
been the will and courage to do so. He illustrates this by the activities of 
Friedrich Born, who became the ICRC delegate in Budapest in May 1944. 
Even during the last chaotic days of the war, it was possible for diplomatic 
missions such as those of Sweden, Spain and others to offer passports, visas 
and asylum in their embassies to those facing deportation to death. Born 
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managed to place the Red Cross emblem on civilian hospitals and to place 
plaques on homes stating that they stood under ICRC protection. He moved 
thousands of children into sheltered locations—in defiance of instructions 
from Geneva. (Born died in 1963. In 1987, he was honored as a righteous 
man when Israel planted a tree in his memory at Yad Vashem, the memorial 
to Holocaust survivors.) 

Ben-Tov recounts the details of the Nazi deportations aided and abetted 
by Iron Cross Hungarian fascists. It was only when German defeat was 
imminent that the Hungarian Government and others began to oppose 
some of the atrocities. Nevertheless, the deportation trains rolled on. By the 
end of the war, 68.4 percent of Hungary’s Jews were dead. 

A good bibliography lists previously unpublished documents of the ICRC 
and the World Jewish Congress, as well as many published sources on the 
topic. A number of annexes and photographs illustrate the basic theme. 
What seems to be lacking are documents revealed at Nuremberg and else- 
where showing that the Hitler Government exercised effective control over 
whatever happened in Hungary during the last years of the war and that— 
short of military defeat—there was precious little anyone could do to deflect 
the genocidal Nazi plan. 

This book carries an important message. One cannot fail to conclude that, 
despite efforts that were made or neglected, international humanitarian law 
failed to prevent the Holocaust in Budapest. The international legal com- 
munity has sought to remedy some of these shortcomings. The Geneva 
Conventions of 1949 and the Additional Protocols of 1977 now offer fur- 
ther protection to civilian populations. Yet how effective would these Con- 
ventions be in combating governmentally organized inhumanity? How rele- 
vant would they be in the event of a nuclear holocaust? Arieh Ben-Tov’s 
plaintive chronicle of despair, frustration and futility suggests that major 
revisions of law and thought will be required before we can all share a more 
humane world. 


BENJAMIN B. FERENCZ 
Pace Peace Center, Pace University School of Law 


Foreign Relations of the United States, 1952-1954. Volume IX: The Near and 
Middle East. Parts .1 and 2. Washington: U.S. Govt. Printing Office, 
1986. (Dept. of State Pubs. 9447 and 9448.) Pp. xxxvi, 2651. Index in 
part 2. 


This volume, like others in the 1952-1954 series, bridges the last year of 
the Truman administration and the first years of the Eisenhower Presi- 
dency. The Middle East was in ferment at the time, characterized by the 
nationalization by Iran of its oil industry in 1951, which led to Britain’s 
blockade, the overthrow of Mohammed Mossadegh and his supersession by 
Shah Mohammad Riza Pahlavi; the death of King Ibn Saud of Saudi Arabia 
and his succession by his son Al Faisal in 1953; revolution in Egypt, which 
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forced King Farouk to abdicate and brought nationalist Gamal Nasser to 
power in 1954; and particularly the Palestine issue. 

Part 1 (pp. 1-1741), concerned with multilateral affairs, consists of four 
segments. They deal with (1) the trip of Secretary of State John Foster 
Dulles and Mutual Security Administrator Harold Stassen to the Middle 
East and southern Asia (May 9-29, 1953) to confer with foreign leaders and 
report on developments; (2) U.S. economic and military policies, including 
generating a revised security policy, promoting a regional defense arrange- 
ment and founding the basis of the “Baghdad system,” which was formal- 
ized by the Baghdad Pact in 1955 and the creation of the Central Treaty 
Organization (in which the United States participated without technical 
affiliation); (3) U.S. interest in the refinement and use of the petroleum 
resources of the area; and (4) U.S. policy for constraining tensions between 
Israel and the Arab states and managing regional water resources (culmi- 
nating in the Eric Johnston mediatory mission). 

Documentation in this part also deals with such concrete matters as 
United States-United Kingdom—French coordination of policies and activi- 
ties; the Arab-Israeli dispute over Palestinian territory and attendant border 
incidents; the growing refugee problem; U.S. support of the Arabian-Amer- 
ican Oil Company (Aramco); the “Northern Tier” concept as an extension 
of the containment policy; and, pertaining to Middle East defense, delibera- 
tions relating to the negotiation of a collective security pact (by means of 
consummating a series of bilateral defense commitments between Egypt and 
Iraq, Turkey and Iraq, and Turkey and Pakistan) that would satisfy the 
objectives of both the Middle East countries and the Western powers and 
would preserve an acceptable balance of power and international equilib- 
rium in the area. 

Part 2 (pp. 1743-2618) focuses on U.S. bilateral diplomacy with individ- 
ual Middle Eastern countries. While separate sections are devoted to Egypt, 
Iran, Iraq, Kuwait, Saudi Arabia and Yemen, documents on relations with 
Israel, Jordan, Lebanon, Syria and Turkey are also provided. Aside from 
various aspects of regional security, this part recounts U.S. policy and nego- 
tiations on Anglo-Egyptian deliberations concerning the operation of the 
Suez Canal, British base rights and the administration of the Canal Zone; 
reassurance respecting Israel’s right to exist and its security; border inci- 
dents involving Israel, Jordan and Egypt; the status of Jerusalem; the 
confederation of Arab nations; sovereignty for the Sudan; petroleum pipe- 
lines (especially affecting Iraq, Jordan and Lebanon); U.S. bilateral eco- 
nomic and military assistance; and United Nations treatment of the Arab- 
Israeli conflict, the activities of the Palestine Conciliation Commission and 
the functioning of the United Nations Relief and Works Agency 
(UNRWA). 

Those interested in high-level policymaking and diplomacy will find of 
particular value the activities of and reports on the Truman-Churchill sum- 
mit talks in 1952 about the Anglo-Egyptian controversy over the Suez 
Canal, the Eisenhower—Ibn Saud exchange of letters pertaining to the Bur- 
aimi dispute over oil concessions (1953), the special roving mission of Presi- 


980 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 83 


dent Eisenhower’s personal emissary, Eric Johnston, to London, Paris and 
the Middle East in connection with the Jordan River project, and the policy 
papers of the Department of State and the National Security Council. 

_State Department policy papers embrace memorandums on meetings 
with the Joint Chiefs of Staff (especially on defense arrangements), Henry 
Byroade’s reappraisal of U.S. objectives and policies in the Middle East and 
departmental “position papers” on the Palestine question and Palestine 
refugee assistance (1952), on Arab-Israeli relations (1953) and on analysis 
and assessment of individual countries—Israel, Jordan, Lebanon and Syria 
(1953). The National Security Council documents comprise memorandums 
of NSC discussions, references and citations to NSC ‘“‘Actions,’’ and NSC 
“Documents” such as “Objectives and Policies Respecting the Arab States 
and Israel” (1952), “Security and International Issues Arising from the 
Current Situation in Petroleum” (1953) and “Objectives and Policies Re- 
specting the Near East” (1954). ` 

The documents contained in this compendium consist of the customary 
notes, telegrams, messages and memorandums (summaries of conversations, 
reports and statements “‘for the record’’), together with letters, other papers 
and diplomatic communications that flowed primarily within and among 
U.S. government agencies in Washington and between the Department of 
State and its missions abroad. In terms of selectivity, organization, treat- 
ment and content, this compilation evidences the traditionally superior 
standards of the Office of the Historian of the Department of State in 
producing the Foreign Relations series, and is welcomed by all who are inter- 
ested in the diplomacy of the United States during the early 1950s. 

To assist the user, its editors supplement textual materials with a liberal 
supply of explanatory, descriptive and cross-referencing editorial notes and 
documentary footnotes. They also provide an inventory of abbreviations, 
symbols and acronyms (pp. vii—x), a 26-page catalog of persons with their 
official titles and ranks, and a comprehensive, 31-page, double-col- 
umned index. 


ELMER PLISCHKE 
University of Maryland, Emeritus 


American International Law Cases. Second Series. 1979-1986. Edited by 
Bernard D. Reams, Jr. Vols. 1-8 and Index. Dobbs Ferry: Oceana 
Publications, Inc., 1986-1988. Vols. 1-8: $37. 50 each; index (2 loose- 
leaf binders): $225. 


During the course of the last 20 years or so, Oceana Publications has 
gradually replaced the Carnegie Endowment and the Oxford University 
Press as the source of the greatest contribution to the raw materials of 
international law.’ One of the most valuable series has been the collection of 


1 See, e.g., the reviewer’s The Raw Materials of International Law, 29 INT’L & Comp. L.Q. 187 
(1980). 
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judicial decisions initiated by Francis Deak under the title American Interna- 
tional Law Cases. Initially, the series covered the period 1783 to 1968; after 
his death, it was continued until 1979 under the editorial direction of Frank 
S. Ruddy, bringing the total number of volumes to 31. 

The significance of the jurisprudence of U.S. courts to the application, 
interpretation and development of international law may be seen from the 
additional eight volumes edited by Bernard D. Reams, Jr., which constitute 
the second series and cover the years 1979-1986. The classification em- 
ployed is that used in the earlier series, making it possible to trace continuity 
in practice over the years. The index facilitates such research by including a 
table of defendants and a table of plaintiffs for both the first and the second ` 
series, as well as a cumulative subject index covering both series. 

It is, of course, not possible in the limited space here to refer to the 
contents of more than a few of the volumes in this second series. In view of 
recent developments concerning terrorism and war crimes, with conse- 
quential effects on the law of extradition, it is extremely useful to have in 
volume 7 under the extradition rubric such decisions as United States v. 
Doherty and Quinn v. Robinson, which involve the status of members of the 
Irish Republican Army and the present relevance of the political offence 
defense, although United States v. Duggan, another IRA case, is in volume 8 
under “War, Belligerency and Neutrality.” Filartiga v. Pena-Irala, together 
with Tel-Oren v. Libyan Arab Republic, appears in volume 1 under “‘Interna- 
tional Law in General,” while Eain v. Wilkes, a leading PLO extradition case 
that led to criticism of the United States by the UN General Assembly, does 
not appear at all. One might be justified in expecting that all these would 
appear together under the heading ‘“Terrorism’’ or “International Crimi- 
nal Law,” possibly with cross-references to their present positions. This 
criticism is the more pointed in that no less than 180 pages are devoted to 
terrorism, 100 of these to the PLO and the remainder to the IRA. How- 
ever, the connection of United States v. Merida to the PLO is extremely 
tenuous, and that of McGehee v. Casey even more so. As to the IRA, it is 
useful to have the decisions in Attorney General of United States v. Irish People 
Inc. and Attorney General of United States v. Irish Northern Aid Committee, but 
there is no way in which Garcia-Ramos v. I.N.S. or Saballo-Cortez v. N.S. can 

_ be considered as having anything to do with that organization. In fact, the 
editor might have been better advised if he had gone the whole way and 
introduced “Terrorism” as a separate chapter, rather than including it 
under “‘War, Belligerency and Neutrality” and then forgetting that he had 
introduced the two subdivisions above referred to. On the other hand, 
McMullen v. I.N.S., which relates to IRA terrorism, appears under the head- 
ing “War Crimes.” 

As to war crimes, the majority of the cases deal with denaturalization, 
asylum and expulsion. While one would expect to find such cases as 
Fedorenko v. United States, United States v. Kowalchuk and United Staies v. 
Osidach, it is a little surprising to find no mention of Demjanjuk, particularly 
in view of his extradition to Israel and subsequent trial there. It is also 
somewhat strange to find United States v. Kabat, involving sabotage against 
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Minuteman II silos in Missouri, under this head, even though the defense 
challenged the legality and morality of U.S. nuclear policy. Nor would one 
expect to find United States v. Truong Dinh. Hung, concerning espionage 
during the 1977 U.S.-Vietnam peace negotiations in Paris, under war 
crimes. 

Despite the criticisms here mentioned, and for the main part they are 
formal or concern classification, all teachers or practitioners in international 
law, as well as researchers, must be grateful to the editor and his co-workers 
for having compiled these eight volumes, which reduce the burden of search 
beyond belief; and we must express the hope that they and their publishers 
will continue to save us from plowing through hundreds of volumes to find 
the few cases we may be looking o 


L. C. GREEN 
University of Alberta 
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country as measured against the rules of the Convention on the Elimination 


1989] BOOKS RECEIVED 983 


of All Forms of Discrimination Against Women. It reproduces the text of 
the Convention and under each of its articles sets forth a series of questions 
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